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PART  11. 


CHAPTER  IV. 

CITIZENSHIP  — FUNDAMENTAL  CIVIL  AND  POLITICAL   IUOIITS  — 
THE  LATER   AMENDMENTS   TO   THE  CONSTITUTION   OE   THE  ■ 
UNITED  STATES. 


BARRON   v.  MAYOR,  etc.  OF  BALTIMORE. 

SUPREME  C'OL'KT  OK  THE   UNITED  STATES.  1833. 
[7  Ptt.  243;  10  Curhs's  Decisions,  464.] 

Krkor  to  the  Court  of  Appeals  of  the  western  shore  of  the  State  of 
Maryland. 

Case  by  the  plaintiff  in  error  against  the  city  of  Baltimore,  to  recover 
damages  for  injuries  to  the  wharf- property  of  the  plaintiff,  arising  from 
the  acts  of  the  corporation. 

The  city,  in  the  asserted  exercise  of  its  corporate  authority  over  the 
harbor,  the  paving  of  streets,  and  regulating  grades  for  paving,  and 
over  the  health  of  Baltimore,  diverted  from  their  accustomed  and  nat- 
ural course,  certain  streams  of  water,  which  flow  from  the  range  of  hills 
bordering  the  city,  and  diverted  them,  so  that  they  made  deposits  of 
sand  and  gravel  near  the  plaintiff's  wharf,  and  thereby  rendered  the 
water  shallow,  and  prevented  the  access  of  vessels.  The  decision  of 
Baltimore  County  Court  was  against  the  defendants,  and  a  verdict  for 
SI, ■">()()  was  rendered  for  the  plaintiff.  The  Court  of  Appeals  reversed 
the  judgment  of  Baltimore  County  Court,  and  did  not  remand  the  case 
to  that  court  for  a  further  trial.  From  this  judgment  the  defendant  in 
the  Court  of  Appeals  prosecuted  a  writ  of  error  to  this  court. 

Mnjo\  for  the  plaintiffs. 

Tan':}/  and  Scoft,  contra,  wore  stopped  by  the  court. 

M arsiiat  l,  C.  J.,  delivered  the  opinion  of  the  court. 

The  judgment  brought  up  by  this  writ  of  error  having  been  rendered 
by  the  court  of  a  State,  this  tribunal  can  exercise  no  jurisdiction  over  it, 
unless  it  be  shown  to  come  within  the  provisions  of  the  2.">th  section  of 
the  Judicial  Act.    1  Stats,  at  Large.  H'}. 

The  plaintiff  in  error  contends  that  it  comes  within  that  clause  in  the 
vol.  i.  —20 
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fifth  amendment  to  the  Constitution,  which  inhibits  the  taking  of  pri- 
vate property  for  public  use,  without  just  compensation.  He  insists 
that  this  amendment,  being  in  favor  of  the  liberty  of  the  citizen,  ought 
to  be  so  construed  as  to  restrain  the  legislative  power  of  a  .State,  as 
well  as  that  of  the  United  States.  If  this  proposition  be  untrue,  the 
court  can  take  no  jurisdiction  of  the  cause. 

The  question  thus  presented  is,  we  think,  of  great  importance,  but 
not  of  much  difficulty. 

The  Constitution  was  ordained  and  established  b\-  the  people  of  the 
I'nited  States  for  themselves,  for  their  own  government,  and  not  for  the 
government  of  the  individual  States.  Each  State  established  a  Constitu- 
tion for  itself,  and,  in  that  Constitution,  provided  such  limitations  and 
restrictions  on  the  rlowers  of  its  particular  government  as  its  judgment 
tlictated.  The  people  of  the  United  States  framed  such  a  government 
for  the  United  States  as  they  supposed  best  adapted  to  their  situation, 
and  best  calculated  to  promote  their  interests.  The  powers  they  con- 
ferred on  this  government  were  to  be  exercised  by  itself;  and  the  limi- 
tations on  power,  if  expressed  in  general  terms,  arc  naturally,  and,  we 
think,  necessarily  applicable  to  the  government  created  by  the  instru- 
ment. They  are  limitations  of  power  granted  in  the  instrument  itself; 
not  of  distinct  governments,  framed  by  different  persons  and  for  differ- 
ent purposes. 

If  these  propositions  be  correct,  the  fifth  amendment  must  be  under- 
stood as  restraining  the  power  of  the  general  government,  not  as  appli- 
cable to  the  States.  In  their  several  constitutions  they  have  imposed 
such  restrictions  on  their  respective  governments  as  their  own  wisdom 
suggested  ;  such  as  they  deemed  most  proper  for  themselves.  It  is  a 
subject  on  which  they  judge  exclusively,  and  with  which  others  interfere 
no  further  than  they  are  supposed  to  have  a  common  interest. 

The  counsel  for  the  plaintiff  in  error  insists  that  the  Constitution  was 
intended  to  secure  the  people  of  the  several  States  against  the  undue 
exercise  of  power  by  their  respective  State  governments;  as  well  as 
against  that  which  might  be  attempted  by  their  general  government. 
In  support  of  this  argument  he  relies  on  the  inhibitions  contained  in  the 
1  Oth  section  of  the  1st  article. 

We  think  that  section  afford*  a  strong  if  not  a  conclusive  argument 
in  support  of  the  opinion  already  indicated  by  the  court. 

The  preceding  section  contains  restrictions  which  are  obviously  in- 
tended for  the  exclusive  purpose  of  restraining  the  exerci.se  of  power  by 
the  departments  of  the  general  government.  Some  of  them  use  lan- 
guage applicable  only  to  Congress;  others  are  expressed  in  general 
terms.  The  third  clause,  for  example,  declares  that  kkno  bill  of  attain- 
der or  ex  po.sf  fncto  law  shall  be  passed."  No  language  can  be  more 
general;  yet.  the  demonstration  is  complete  that  it  applies  solely  to  the 
government  of  the  United  States.  In  addition  to  the  general  arguments 
furnished  by  the  instrument  itself,  some  of  which  have  been  already 
suggested,  the  succeeding  section,  the  avowed  purpose  of  which  is  to 
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restrain  State  legislation,  contains  in  terms  the  very  prohibition.  It 
declares  that  "  no  State  shall  pass  any  hill  of  attainder  or  ex  j>ost  f<tct» 
law.*'  This  provision,  then,  of  the  Mb  section,  however  comprehensive 
its  language,  contains  no  restriction  on  State  legislation. 

The  'Jth  section  having  enumerated,  in  the  nature  of  a  hill  of  rights, 
the  limitations  intended  to  he  imposed  on  the  powers  of  the  general 
government,  the  10th  proceeds  to  enumerate  those  which  were  to  oper- 
ate on  the  State  legislatures.  These  restrictions  are  brought  together 
in  the  same  section,  and  are  by  express  words  applied  to  the  States. 

Nu  State  shall  enter  into  any  treaty,"  &e.  Perceiving  that  in  a  con- 
stitution framed  by  the  people  of  the  United  States  for  the  government 
ol*  .all,  no  limitation  of  the  action  of  government  on  the  people  would 
apply  to  the  State  government,  unless  expressed  in  terms;  the  restric- 
tions contained  in  the  10th  section  are  in  direct  words  so  applied  to  the 
States. 

It  is  worthy  of  remark,  too,  that  these  inhibitions  generally  restrain 
State  legislation  on  subjects  intrusted  to  the  general  government,  or  in 
which  the  people  of  all  the  States  feel  an  interest. 

A  State  is  forbidden  to  enter  into  any  treaty,  alliance,  or  confeder- 
ation. If  these  compacts  are  with  foreign  nations,  they  interfere  with 
the  treaty-making  power,  which  is  conferred  entirely  on  the  general  gov- 
ernment;  if  with  each  other,  for  political  purposes,  they  can  scarcely 
fail  to  interfere  with  the  general  purpose  and  intent  of  the  Constitution. 
To  grant  letters  of  marque  and  reprisal,  would  lead  directly  to  war  ;  the 
power  of  dec  laring  which  is  expressly  given  to  Congress.  To  coin 
money  is  also  the  exercise  of  a  power  conferred  on  Congress.  It  would 
be  tedious  to  recapitulate  the  several  limitations  on  the  powers  of  the 
States  which  are  contained  in  this  section.  They  will  be  found,  gen- 
erally, to  restrain  State  legislation  on  subjects  intrusted  to  the  govern- 
ment of  the  t'nion,  in  which  the  citizens  of  all  the  States  are  interested. 
In  these  alone  were  the  whole  people  concerned.  The  question  of  their 
application  to  States  is  not  left  to  construction.  It  is  averred  in  posi- 
tive words. 

1!  the  original  Constitution,  in  the  9th  and  10th  sections  of  the  1st 
article,  draws  this  plain  and  marked  line  of  discrimination  between  the 
limitations  it  imposes  on  the  powers  of  the  general  government,  and  on 
those  of  the  States;  if  in  every  inhibition  intended  to  act  on  St  ite 
power,  words  are  employed  which  directly  express  that  intent.  some 
strong  reason  must  be  assigned  for  departing  from  this  safe  and  judi- 
cious course  in  framing  the  amendments,  before  that  departure  can  be 
attuned. 

We  search  in  vain  for  that  reason. 

Had  the  people  of  the  several  States,  or  any  of  them,  required  chants 
in  their  constitutions;  had  they  required  additional  safeguards  to  lib- 
erty from  the  apprehended  encroachments  of  their  particular  govern- 
ments ;  the  remedy  was  in  their  own  hands,  and  would  have  been 
applied  by  themselves.    A  convention  would  have  been  assembled  by 
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the  discontented  State,  and  the  required  improvements  would  have  been 
made  by  itself.  The  unwieldy  and  cumbrous  machinery  of  procuring  a 
recommendation  from  two  thirds  of  Congress,  and  the  assent  of  three 
fourths  of  their  sister  States,  could  never  have  occurred  to  any  human 
being  as  a  mode  of  doing  that  w  hich  might  be  effected  by  the  State  it- 
self. Had  the  framers  of  these  amendments  intended  them  to  be  limita- 
tions on  the  powers  of  the  State  governments,  they  would  have  imitated 
the  framers  of  the  original  Constitution,  and  have  expressed  that  inten- 
tion. Had  Congress  engaged  in  the  extraordinary  occupation  of  im- 
proving the  constitutions  of  the  Several  States  by  aflording  the  people 
additional  protection  from  the  exercise  of  power  by  their  ow  n  govern- 
ments in  matters  which  concerned  themselves  alone,  they  would  have 
declared  this  purpose  in  plain  and  intelligible  language. 

lbit  it  is  universally  understood,  it  is  a  part  of  the  history  of  the  day, 
that  the  great  revolution  which  established  the  Constitution  of  the 
United  States  was  not  effected  without  immense  opposition.  Serious 
fears  were  extensively  entertained  that  those  powers  which  the  patriot 
statesmen,  w  ho  then  watched  over  the  interests  of  our  country,  deemed 
essential  to  union,  and  to  the  attainment  of  those  invaluable  objects  for 
which  union  was  sought,  might  be  exercised  in  a  manner  dangerous  to 
liberty.  In  almost  every  convention  by  which  the  Constitution  was 
adopted,  amendments  to  guard  against  the  abuse  of  power  were  recom- 
mended. These  amendments  demanded  security  against  the  appre- 
hended encroachments  of  the  general  government,  not  against  those  of 
the  local  governments. 

In  compliance  with  a  sentiment  thus  generally  expressed  to  quiet 
fears  thus  extensively  entertained,  amendments  were  proposed  by  the 
required  majority  in  Congress,  and  adopted  by  the  States.  These 
amendments  contain  no  expression  indicating  an  intention  to  apply 
them  to  the  State  governments.    This  court  cannot  so  apply  them. 

We  are  of  opinion  that  the  provision  in  the  filth  amendment  to  the 
Constitution,  declaring  that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation,  is  intended  solely  as  a  limitation 
on  the  exercise  of  power  by  the  government  of  the  United  States,  and 
is  not  applicable  to  the  legislation  of  the  States.  We  are  therefore  of 
opinion,  that  there  is  no  repugnancy  between  the  several  Acts  of  the 
(ieneral  Assembly  of  Maryland,  given  in  evidence  by  the  defendant-*  at 
the  trial  of  this  cause,  in  the  court  of  that  State,  and  the  Constitution 
of  the  United  States.  This  court,  therefore,  has  no  jurisdiction  of  the 
cause  ;  and  it  is  dismissed. 
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CORFIELD  v.  CORYELL 
Circuit  Couirr  of  the  United  States  ton  Pennsylvania.  1825. 

[4  Wash.  C.  C.371] 

This  was  an  action  of  trespass  for  seizing,  taking,  anil  carrying  away, 
and  converting  to  the  defendant's  use,  a  certain  vessel,  the  property  of 
the  plaintiff,  called  the  kk  Hiram."  Plea  not  guilty,  with  leave  to  justify. 
The  case,  as  proved  at  the  trial,  was  as  follows :  .  .  .  [Here  it  is 
st;itcd  that  the  plaintiff  was  owner  of  the  "  Hiram,"  a  vessel  licensed  as 
a  coaster,  which,  being  let  to  one  Keene,  proceeded  from  Philadelphia 
in  May,  1821,  to  certain  oyster  beds  in  the  waters  of  New  Jersey, 
and  was  there  seized  while  dredging  for  oysters  ;  and  was  condemned 
and  sold  by  judicial  proceedings  under  the  laws  of  New  Jersey.  The 
defendant  acted  as  "prize  master"  in  the  seizure.] 

Washington,  J.,  after  stating  to  the  jury  the  great  importance  of 
many  of  the  questions  involved  in  this  cause,  recommended  to  them  to 
find  for  the  plaintiff,  and  assess  the  damages;  subject  to  the  opinion  of 
the  court  upon  the  law  argument  of  the  facts  in  the  cause. 

Verdict  for  S.r>(jO,  subject,  &e. 

This  case  was  argued,  on  the  points  of  law  agreed  by  the  counsel  to 
arise  on  the  facts,  at  the  October  term,  1824,  and  was  taken  under 
advisement  until  April  term,  1825,  when  the  following  opinion  was 
delivered  : 

Washington,  J.,  delivered  the  opinion  of  the  court.  The  points 
reserved  present,  for  the  consideration  of  the  court,  many  interesting 
and  difficult  questions,  which  will  be  examined  in  the  shape  of  objec- 
tions made  by  the  plaintiff's  counsel  to  the  seizure  of  the  "  Hiram,''  and 
the  proceedings  of  the  magistrates  of  Cumberland  County,  upon  whose 
sentence  the  defendant  rests  his  justification  of  the  alleged  trespass. 
These  objections  are,  — 

First.  That  the  Act  of  the  Legislature  of  New  Jersey  of  the  Oth  of 
June,  1820,  under  which  this  vessel,  found  engaged  in  taking  oysters  in 
Morris  Kivcr  Cove  bv  means  of  dredges,  was  seized,  condemned,  and 
sold,  is  repugnant  to  the  Constitution  of  the  United  States  in  the 
following  particulars : 

1.  To  the  eighth  section  of  the  first  article,  which  grants  to  Congress 
the  power  to  regulate  commerce  with  foreign  nations,  and  among  the 
several  States,  and  with  the  Indian  tribes. 

2.  To  the  second  section  of  the  fourth  article,  which  declares,  that 
the  citizens  of  each  State  shall  be  entitled  to  all  privileges  and  immuni- 
ties of  citizens  in  the  several  States. 

3.  To  the  second  section  of  the  third  article,  which  declares,  that  the 
judicial  power  of  the  United  States  should  extend  to  all  cases  of  admi- 
ralty and  maritime  jurisdiction. 
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In  case  the  Act  should  be  considered  as  not  being  exposed  to  these 
constitutional  objections,  it  is  then  insisted, 

Secondly.  That  the  locus  in  quo  was  not  within  the  territorial  limits 
of  New  .Jersey,    lint  if  it  was,  then 

Thirdly.  It  was  not  within  the  jurisdiction  of  the  magistrates  of 
Cumberland  County. 

Fourthly.  We  have  to  consider  the  objection  made  by  the  defendant's 
counsel  to  the  form  of  this  action. 

The  first  section  of  the  Act  of  New  .Jersey  declares,  that,  from  and 
after  the  1st  of  May,  till  the  1st  of  September  in  every  year,  no  person 
shall  rake  on  any  oyster  bed  in  this  State,  or  gather  any  oysters  on  any 
banks  or  beds  within  the  same,  under  a  penalty  of  810. 

Second  section.  No  person  residing  ib,  or  out  of  this  State,  shall,  at 
any  time,  dredge  for  oysters  in  any  of  the  rivers,  bays,  or  waters  of 
the  State,  under  the  penalty  of  SjO. 

The  third  section  prescribes  the  manner  of  proceeding,  in  cases  of 
violations  of  the  preceding  sections. 

The  two  next  sections  have  nothing  to  do  with  the  present  case. 

The  sixth  section  enacts,  that  it  shall  not  be  lawful  for  any  person, 
who  is  not,  at  the  time,  an  actual  inhabitant  and  resident  of  this  State, 
to  gather  oysters  in  any  of  the  rivers,  bays,  or  waters  in  this  State,  on 
board  of  any  vessel,  not  wholly  owned  by  some  person,  inhabitant  of, 
or  actually  residing  in  this  State  ;  and  every  person  so  offending,  shall 
forfeit  S10.  and  shall  also  forfeit  the  vessel  employed  in  the  commission 
of  such  offence,  with  all  the  oysters,  rakes,  &c,  belonging  to  the  same. 

The  seventh  section  provides,  that  it  shall  be  lawful  for  any  person 
to  seize  and  secure  such  vessel,  and  to  give  information  to  two  justices 
of  the  county  where  such  seizure  shall  be  made,  who  are  required  to 
meet  for  the  trial  of  the  said  case,  and  to  determine  the  same  ;  and  in 
case  of  condemnation,  to  order  the  said  vessel,  &c.  to  be  sold. 

The  first  question  then  is,  whether  this  Act,  or  either  section  of  it.  is 
repugnant  to  the  power  granted  to  Congress  to  regulate  commerce?  .  .  . 

2.  The  next  question  is,  whether  this  Act  infringes  that  section  of 
the  Constitution  which  declares  that  ki  the  citizens  or  each  State  shall 
be  entitled  to  all  the  privileges  and  immunities  of  citizens  in  the 
several  States  "? 

The  inquiry  is,  what  are  the  privileges  and  immunities  of  citizens  in 
the  several  States?  We  feel  no  hesitation  in  confining  these  expres- 
sions to  those  privileges  and  immunities  which  are,  in  their  nature, 
fundamental  ;  which  belong,  of  right,  to  the  citizens  of  all  free  govern- 
ments; and  which  have,  at  all  times,  been  enjoyed  by  the  citizens  of 
the  several  States  which  compose  this  I'nion,  from  the  time  of  their 
becoming  free,  independent,  and  sovereign.  What  these  fundamental 
principles  are,  it  would  perhaps  be  more  tedious  than  difficult  to  enu- 
merate. They  may,  however,  be  all  comprehended  under  the  following 
general  heads:  protection  by  the  government;  the  enjoyment  of  life 
and  liberty,  with  the  right  to  acquire  and  possess  property  of  every 
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kind,  and  to  pursue  and  obtain  happiness  and  safety ;  subject  never- 
theless to  such  reairaints  as  the  government  may  justly  prescribe  for 
the  general  good  of  the  whole.  The  right  of  a  citizen  of  one  State  to 
pass  through,  or  to  reside  in  any  other  State,  for  purposes  of  trade, 
agriculture,  professional  pursuits,  or  otherwise  ;  to  chum  the  benefit  of 
the  writ  of  habeas  corpus  ;  to  institute  and  maintain  actions  of  any  kind 
in  the  courts  of  the  State ;  to  take,  hold  and  dispose  of  property,  either 
real  or  personal ;  and  an  exemption  from  higher  taxes  or  impositions 
than  are  paid  by  the  other  citizens  of  the  State  ;  may  be  mentioned  as 
some  of  the  particular  privileges  and  immunities  of  citizens,  which  are 
clearly  embraced  by  the  general  description  of  privileges  deemed  to  be 
fundamental ;  to  which  may  be  added,  the  elective  franchise,  as  regu- 
lated and  established  by  the  laws  or  constitution  of  the  State  in  which 
it  is  to  be  exercised.  These,  and  many  others  which  might  be  men- 
tioned, are,  strictly  speaking,  privileges  and  immunities,  and  the  enjoy- 
ment of  them  by  the  citizens  of  each  State,  in  every  other  State,  was 
manifestly  calculated  (to  use  the  expressions  of  the  preamble  of  the 
corresponding  provision  in  the  old  Articles  of  Confederation)  "  the 
better  to  secure  and  perpetuate  mutual  friendship  and  intercourse 
among  the  people  of  the  different  States  of  the  Union." 

But  we  cannot  accede  to  the  proposition  which  was  insisted  on  by 
the  counsel,  that,  under  this  provision  of  the  Constitution,  the  citizens 
of  the  several  States  are  permitted  to  participate  in  all  the  rights  which 
belong  exclusively  to  the  citizens  of  any  other  particular  State,  merely 
upon  the  ground  that  they  are  enjoyed  by  those  citizens ;  much  less, 
that  in  regulating  the  use  of  the  common  property  of  the  citizens  of 
such  State,  the  legislature  is  bound  to  extend  to  the  citizens  of  all  the 
other  States  the  same  advantages  as  are  secured  to  their  own  citizens. 

A  several  fishery,  either  as  the  right  to  it  respects  running  fish,  or 
such  as  are  stationary,  such  as  oysters,  clams,  and  the  like,  is  as  much 
the  property  of  the  individual  to  whom  it  belongs,  as  dry  land,  or  land 
covered  b}-  water;  and  is  equally  protected  by  the  laws  of  the  State 
against  the  aggressions  of  others,  whether  citizens  or  strangers.  Where 
those  private  rights  do  not  exist  to  the  exclusion  of  the  common  right, 
that  of  fishing  belongs  to  all  the  citizens  or  subjects  of  the  State.  It  is 
the  property  of  all;  to  be  enjoyed  by  them  in  subordination  to  the  laws 
which  regulate  its  use.  They  may  be  considered  as  tenants  in  common 
of  this  property;  and  they  arc  so  exclusively  entitled  to  the  use  of  it, 
that  it  cannot  be  enjoyed  by  others  without  the  tacit  consent,  or  the 
express  permission  of  the  sovereign  who  has  the  power  to  regulate 
its  use. 

This  power  in  the  Legislature  of  New  Jersey  to  exclude  the  citizens 
of  the  other  States  from  a  participation  in  the  right  of  taking  oysters 
within  the  waters  of  that  State,  was  denied  by  the  plaintiff's  counsel, 
upon  principles  of  public  law,  independent  of  the  provision  of  the  Con- 
stitution which  we  arc  considering,  upon  the  ground  that  they  are 
incapable  of  being  appropriated  until  they  are  caught.     This  argu- 
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ment  is  unsupported,  we  think,  by  authority.  Rutherfoth,  b.  1,  eh.  5, 
sect.  4  and  5,  who  quotes  Grotius  as  his  authority,  lays  it  down,  that, 
although  wild  beasts,  birds,  and  (ishes,  which  have  not  been  caught, 
have  never  in  fact  been  appropriated,  so  as  to  separate  them  from 
the  common  stock  to  which  all  men  are  equally  entitled,  yet  where 
the  exclusive  right  in  the  water  and  soil  which  a  person  has  occasion 
to  use  in  taking  them  is  vested  in  others,  no  other  person  can  claim 
the  liberty  of  hunting,  fishing,  or  fowling,  on  lands,  or  waters,  which 
are  so  appropriated.  4kThe  sovereign,''  says  Grotius,  b.  2,  ch.  2, 
sect.  5,  "  who  has  dominion  over  the  land,  or  waters,  in  which  the  fish 
are,  may  prohibit  foreigners  [by  which  expression  we  understand  him 
to  mean  others  than  subjects  or  citizens  of  the  State]  from  taking 
them." 

That  this  exclusive  right  of  taking  oysters  in  the  waters  of  New 
Jersey  has  never  been  ceded  by  that  State,  in  express  terms,  to  the 
United  States,  is  admitted  by  the  counsel  for  the  plaintiff;  and  having 
shown,  as  we  think  we  have,  that  this  right  is  a  right  of  property, 
vested  either  in  certain  individuals,  or  in  the  State,  for  the  use  of  the 
citizens  thereof;  it  would,  in  our  opinion,  be  going  quite  too  far  to 
construe  the  grant  of  privileges  and  immunities  of  citizens,  as  amount- 
ing to  a  grant  of  a  co-tenancy  in  the  common  property  of  the  State,  to 
the  citizens  of  all  the  other  States.  Such  a  construction  would,  in 
many  instances,  be  productive  of  the  most  serious  public  inconveni- 
ence and  injury,  particularly,  in  regard  to  those  kinds  of  fish,  which, 
by  being  exposed  to  too  general  use,  may  be  exhausted.  The  oyster 
beds  belonging  to  a  State  may  be  abundantly  sufficient. for  the  use  of 
the  citizens  oi  that  State,  but  might  be  totally  exhausted  and  destroyed 
if  the  legislature  could  not  so  regulate  the  use  of  them  as  to  exclude 
the  citizens  of  the  other  States  from  taking  them,  except  under  such 
limitations  and  restrictions  as  the  laws  may  prescribe.  .  .  . 

Fourthly.  .  .  .  The  objections  to  this  form  of  action  are  fatal.  .  .  . 
The  4i  Hiram  "  then,  having  been  lawfully  in  possession  of  Keene,  under 
a  contract  of  hiring  for  a  month,  which  had  not  expired  at  the  time  the 
alleged  trespass  was  committed,  the  action  cannot  be  supported. 

Let  judgment  be  entered  fur  the  defendant. 

Charles  J.  Iiu/ersoll  and  J.  Ji.  Inycrsoll>  for  plaintiffs. 

M'llcaine  and  Candy,  for  defendants.1 

»  Ami  so  MeCreadi)  v.  Vn.,  94  U.  S.  391.  Soo  also  Conner  v.  Elliott,  IS  How.  591; 
Paul  v.  111.,  8  Wall.  168;  Ward  v.  Md.,  12  Wall.  418;  Slaughter  House  Vasts,  10 
Wall.  36;  Ummon  v.  People,  20  X.  Y.  502,  C07.  — En. 
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ROBY  v.  SMITH  et  al. 

Supreme  Coukt  ok  Inoiaxa.  1891. 

[131  Ind.  342.] 

From  the  Steuben  Circuit  Court.  J).  E.  Best,  E.  A.  Bratton,  and 
W.  F.  Elliott  for  appellant.  J.  A.  Wood/udi  and  W.  A.  Broun  for 
ai)pelle(!s. 

Miller,  J.  This  action  was  brought  by  the  appellant,  Frank  S. 
Koby,  trustee,  to  foreclose  a  mortgage  ou  real  estate  situate  in  Steuben 
County,  in  this  State.  .  .  .  Demurrers  filed  by  each  of  the  defendants 
were  sustained  to  the  complaint,  ami  final  judgment  rendered  on  de- 
murrer for  the  defendants. 

The  ruling  upon  the  demurrer  is  the  only  question  in  the  record.  The 
correctness  of  this  ruling  depends  upon  the  validity  and  construction  to 
be  given  to  section  2988,  R.  S.  1881,  in  force  since  May  31,  1879,  whic  h 
is  as  follows:  41  It  shall  be  unlawful  for  any  person,  association,  or  cor- 
poration to  nominate  or  appoint  any  person  a  trustee  in  any  deed, 
mortgage,  or  other  instrument  in  writing  (except  wills),  for  any  purpose 
whatever,  who  shall  not  be  at  the  time  a  bona  fide  resident  of  the  Slate 
of  Indiana;  and  it  shall  be  unlawful  for  any  person  who  is  not  a  buna 
fide  resident  of  the  State  to  act  as  such  trustee.  And  if  any  person, 
after  his  appointment  as  such  trustee,  shall  remove  from  the  Slate,  then 
his  rights,  powers,  ami  duties  as  such  trustee  shall  cease,  and  the  proper 
court  shall  appoint  his  successor,  pursuant  to  the  provisions  of  the  Act 
to  which  this  is  supplemental."  The  constitutionality  of  this  Act  is 
vigorously  assailed  by  counsel  for  the  appellant.  It  is  claimed  that  this 
Act  limits  the  constitutional  rights  of  citizens  of  this  Stale  to  select  and 
appoint  their  own  agents  in  the  control  and  management  of  their  own 
property,  which  is  one  of  the  inherent  and  inalienable  rights  of  a  citizen. 
The  facts  of  this  case  do  not  require  us  to  enter  into  a  discussion  of  this 
question.  The  contract  was  entered  into  in  the  State  of  Michigan,  by 
ami  between  citizens  of  that  State,  to  secure  an  indebtedness  expressly 
payable  in  that  State.  It  was  to  all  intents  and  purposes  a  Michigan 
contract,  except  that,  the  land  being  situate  within  this  State,  the  mort- 
gage, which  is  a  qualified  conveyance  of  real  c>tatc.  is  subject  to  the 
law  of  the  State,  so  far  as  it  affects  the  validity  and  enforcement  of  the 
lien.  1  Jones,  Moiig.  §  <>()■>.  The  rights  of  the  citizens  of  this  State 
to  appoint  non-resident  trustees  are  not  involved  in  this  ease. 

Another  question  involved  in  the  consideration  of  the  constitutionality 
of  the  Act  under  consideration  may  be  excluded  from  the  present  dis- 
cussion :  that  is.  the  right  of  a  non-resident  trustee  to  prosecute  in  the 
courts  of  this  State  actions  affecting  the  trust  property.  We  infer  from 
the  last  clause  of  the  section  that  it  was  the  purpose  of  the  legislature 
in  enacting  this  statute  to  compel  trustees  to  reside  within  the  State  in 
order  to  bring  them  within  the  process  and  subject  to  the  control  of  the 
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State  courts.  In  the  present  action  the  6uit  was  brought  by  a  resident 
trustee,  who  owed  his  appointment  to  the  order  of  the  court,  and  not  to 
the  act  of  the  parties. 

We  have  remaining  for  determination  the  question,  does  or  does  not 
this  Act,  as  applied  to  the  facts  disclosed  in  the  record,  impair  the  priv- 
ileges and  immunities  of  citizens  of  another  State,  or  of  the  United 
States,  as  guaranteed  in  article  4,  §  2,  and  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States?  The  constitutionality  of  this 
Act  has  never  been  passed  upon  by  this  court,  although  the  question 
seems  more  than  once  to  have  been  in  the  mind  of  the  court.  In  holding 
that  this  Act  did  not  apply  to  trustees  appointed  prior  to  the  passage 
of  the  Act,  the  court  in  Thompson  v.  Edtcards,  85  Ind.  414,  said: 
"  Waiving  all  discussions  as  to  the  power  of  the  legislature  to  enact  such 
a  statute  as  applicable  to  trustees  to  be  thereafter  appointed,  it  is  mani- 
fest," etc.  In  Liryant  v.  Richardson,  126  Ind.  145-153,  it  is  said  that 
it  k*  may  well  be  doubted  "  if  that  portion  of  this  statute  which  applies 
to  natural  persons,  and  seeks  to  prohibit  them  from  naming  a  person 
who  is  a  non-resident  of  the  State  to  act  as  a  trustee  for  them,  is  valid. 
In  Farmers'  Loan  &  Trust  Co.  v.  Chicago  &  A.  lit/.  Co.,  27  Fed. 
Rep.  14(5,  Gkksham,  J.,  said  of  this  statute:  "It  is  a  statute  which 
denies  to  residents  of  other  States  the  right  to  take  and  hold  in  trust, 
otherwise  than  by  last  will  and  testament,  real  and  personal  property  in 
Indiana.  The  right  is  asserted  to  deny  to  persons,  associations,  or  cor- 
porations, within  or  without  the  State,  power  to  convey  to  any  person 
in  trust,  not  a  resident  of  Indiana,  real  or  personal  property  within  the 
State.  This  is  a  plain  discrimination  against  the  residents  of  other 
States.  If  Indiana  may  disqualify  a  resident  of  another  State  from 
acting  as  trustee  in  a  trust  deed  or  mortgage  which  conveys  real  or 
personal  property  as  security  for  a  debt  due  to  himself  alone,  or  for 
debts  due  himself  and  other  creditors,  it  would  seem  that  the  State 
might  prohibit  citizens  of  other  States  from  holding  property  within  the 
State,  and  to  that  extent  from  doing  business  within  the  State.  No 
State  can  do  the  latter.  A  person  may,  and  frequently  does,  acquire  a 
property  interest  by  a  conveyance  to  him  in  trust.  A  citizen  of  the  United 
States  cannot  be  denied  the  right  to  take  and  hold  absolutely  real  and 
personal  property  in  any  State  of  the  Union,  nor  can  he  be  denied  the 
right  to  accept  the  conveyance  of  such  property  in  trust  for  his  sole 
benefit,  or  for  the  benefit  of  himself  and  others.  This  right  is  incident 
to  national  citizenship."  Section  2.  of  article  4,  of  the  Constitution  oi 
the  United  States,  declares  that  *'  the  citizens  of  each  State  shall  be 
entitled  to  all  the  privileges  and  immunities  of  citizens  in  the  several 
States."  "  Attempt  will  not  be  made,"  say  the  Supreme  Court  of  the 
United  States  in  Ward  v.  Maryland,  12  Wall.  118,  "to  define  the 
words  'privilege  and  immunities,'  or  specify  the  rights  which  they  are 
intended  to  secure  and  protect,  beyond  what  may  be  necessary  to  the 
decision  of  the  case  before  the  court.  Hevond  doubt,  those  words  are 
words  of  very  comprehensive  meaning;  but  it  will  be  sufficient  to  say 
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that  the  clause  plainly  and  unmistakably  secures  and  protects  the  rights 
of  a  citizen  of  one  State  to  pass  into  any  other  State  of  the  Union  for 
the  purpose  of  engaging  in  lawful  commerce,  trade,  or  business,  without 
molestation,  to  acquire  personal  property,  to  take  and  hold  real  estate." 
In  that  case,  one  of  the  trustees,  at  the  time  of  the  creation  of  the  trust, 
was  a  resident  of  the  State.  The  resident  trustee  having  died,  the 
action  was  prosecuted  by  the  surviving  and  non-resident  trustee.  The 
fact  that  the  language  above  cited  was  not  strictly  essential  to  the  de- 
termination of  the  case  before  the  court  may  impair  the  force  of  the  de- 
cision as  an  authority,  but  it  does  not  detract  from  the  potency  of  its 
reasoning. 

Reluctant  as  we  are  to  hold  a  statute  regularly  enacted  by  the  General 
Assembly  unconstitutional,  we  cannot  avoid  the  conclusion  that  the  Act 
under  consideration  is  in  conflict  with  those  provisions  of  the  Constitu- 
tion of  the  United  Suites  which  guarantee  to  the  citizens  of  each  State, 
and  of  the  United  States,  all  the  privileges  and  immunities  of  citizens 
of  the  several  States.  The  judgment  is  reversed,  with  costs,  and  cause 
remanded  for  further  proceedings  in  accordance  with  this  opinion. 

Elliott,  C.  J.,  did  not  sit,  and  took  no  part  iu  the  decision  of  this 
case. 

In  Minor  v.  Ifappersctt,  21  Wall.  1G2  (1874),  on  error  to  the 
Supreme  Court  of  Missouri,  it  was  declared  by  the  Supreme  Court  of 
the  United  States  (Waitk,  C.  J.)  that  the  Fourteenth  Amendment  did 
not  secure  to  women  the  right  of  suffrage.  44  The  question  is  pre- 
sented," said  the  court,  "  in  this  case,  whether,  since  the  adoption  of  the 
Fourteenth  Amendment  a  woman,  who  is  a  citizen  of  the  United  States 
and  of  the  State  of  Missouri,  is  a  voter  in  that  State,  notwithstanding 
the  provision  of  the  Constitution  and  laws  of  the  State,  which  confine 
the  right  of  suffrage  to  men  alone.  \Yc  might,  perhaps,  decide  the 
case  upon  other  grounds,  but  this  question  is  fairly  made.  From  the 
opinion  we  find  that  it  was  the  only  one  decided  in  the  court  below, 
ami  it  is  the  only  one  which  has  been  argued  here.  The  case  was 
undoubtedly  brought  to  this  court  for  the  sole  purpose  of  having  that 
question  decided  by  us,  and  in  view  of  the  evident  propriety  there  is  of 
having  it  settled,  so  far  as  it  can  lie  by  such  a  decision,  we  have  con- 
cluded to  waive  all  other  considerations,  and  proceed  at  once  to  its 
determination.  ... 

44  To  determine,  then,  who  were  citizens1  of  the  United  States  before 

i  Id  tin*  usage  of  Hnglish-spoaking  people,  the  word  "citizen."  in  the  . souse  of  mem- 
bership of  the  Slate,  is  quite  modem.  "'  The  term  'citizen.'  "  said  Mr.  Justice  Daniel, 
in  a  diss.-utiiiij  opinion  in  HnmUr  v.  I), Inn-are.  Canal  ('.».,  14  Howard,  so,  07  ( 1 S52), 
"  will  In-  found  rarely  occurring  in  the  writers  of  Knglish  law."  The  word  is.  indeed, 
familiar  enough  iu  our  older  reports,  law  hooks,  and  general  literature  as  designating 
the  memher  of  a  borough.  For  instance,  in  II.  v.  Ifnw/rr,  I  Hollo,  las  (1014-15).  the 
rights  of  '•  nu  i  litiz'ii  de  L-tnthm"  are  elaborately  considered  by  Coke,  C.  J.,  with  many 
references  to  the  Year  Hooks.  "  Sunt  5  .wits  »/<>  ('iti~rns,"  he  says,  etc.  So  Hlaek- 
stone  il  Com.  174):  "  As  for  the  [parliamentary]  electors  of  citizens  and  burgesses, 
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the  adoption  of  the  amendment  it  is  necessary  to  ascertain  wliat  per- 
sons originally  associated  themselves  together  to  form  the  nation,  and 
what  were  afterwards  admitted  to  membership. 

"  Looking  at  the  Constitution  itself,  we  find  that  it  was  ordained  and 
established  by  'the  people  of  the  United  States'  (Preamble,  1  Stat,  at 
Large,  10) ;  and  then  going  further  back,  we  find  that  these  were  the 
people  of  the  several  States  that  had  before  dissolved  the  political  bands 
which  connected  them  with  Great  Britain,  and  assumed  a  separate  and 
equal  station  among  the  powers  of  the  earth  (Declaration  of  Inde- 
pendence. 1  Stat,  at  Large,  1),  and  that  had  by  Articles  of  Confederation 
and  Perpetual  Union,  in  which  they  took  the  name  of  'the  United 
States  of  America,'  entered  into  a  firm  league  of  friendship  with  each 
other  for  their  common  defence,  the  security  of  their  liberties  and  their 
mutual  and  general  welfare,  binding  themselves  to  assist  each  other 
against  all  force  offered  to  or  attack  made  upon  them,  or  any  of  them, 
on  account  of  religion,  sovereignty,  trade,  or  any  other  pretence  what- 
ever.   Articles  of  Confederation,  §  3  ;  1  Stat,  at  Large.  4. 

"  Whoever,  then,  was  one  of  the  people  of  either  of  these  States  when 

these  an'  supposed  to  be  the  mercantile  part  or  trading  interest  of  the  kingdom." 
And  in  Shakespeare  (.Is  )'<,*,  l.,U  It,  Art  II  ,  sc.  1),  when  the  banished  Duke,  having 
pr.jjK.sed  to  "go  aud  kill  ns  venison,"  adds,— 

'"And  yet  it  irks  me  the  poor  dappled  fools, 
Being  native  burghers  in  this  desert  city, 
Should  in  their  own  confines,**  etc.,  — 

we  hear  just  afterwards  of  Ja.pies  moralizing  in  the  forest  over  a  wounded  deer,  "  left 
and  abandoned  of  his  \ehet  friends  ";  — 

"  Ay,  quoth  Jnqtie«, 
Sweep  on,  you  frit  and  greasy  citizens." 

The  proper  English  meaning  of  the  term  "  citizen  "  imported  membership  of  a  bor- 
ough or  local  municipal  corporation.  The  usual  word  for  a  man's  political  relation 
to  the  monarch  or  the  State  was  "subject."  In  France,  the  corresponding  phrase 
citm/rn.  cmu-doiim,  seems  to  have  long  l>ccn  familiar,  in  the  modem  sense  of  the 
word  ''  citizen." 

The  word  "citizen"  is  not  found  in  any  of  our  State  constitutions  before  that  of 
Massachusetts  (1780);  and  it  was  not  in  the  rejected  Massachusetts  Constitution  of 
1778.  In  the  Declaration  of  Independence  (177t'»).  we  read  it  once:  "He  has  con- 
strained our  fellow-citizens,"  etc.,  and  once  in  the  Articles  of  Confederation  (1781). 

In  the  treaty  with  France  of  1778.  tin-  u-ual  phrase  is  "subjects."  "]  pie,"  or 

"inhabitants:"  but  "citizens"  does  occur  a-*  applicable  to  the  Cnit.  -d  Stales.  In 
the  treaty  with  (ireat  Britain  of  1782.  it  is  used  in  a'  marked  way:  "There  shall  be  a 
.  .  .  peace  between  his  British  majesty  and  the  said  States,  am!  between  the  subjects 
of  the  one  and  the  citizens  of  the  other." 

In  the  Massachusetts  Constitution  (1780),  the  word  occurs,  but  move  sparingly  than 
would  be  expected  in  a  similar  document  now.  In  the  Federal  Constitution,  prepared 
in  1787.  it  is  freely  us.  d. 

It  seems,  then,  to  have  been  the  events  which  happened  in  this  coutitrv  in  the 
eighth  and  ninth  decades  of  the  last  century  which  first  brought  the  word  "  citizen,"  in 
our  modern  sense  of  it.  into  familiar  English  speech.  See  Minor  v.  I 'l<t\-p-  r  >>it .  '-'1 
Wall.  lf.2.  ir.fi.  For  interesting  indications  of  a  certain  perplexity  felt  in  Europe,  in 
1781,  as  to  our  understanding  of  the  term,  see  8  Works  of  John  Adams,  _'1.». 
Compare  Blackstone,  ml' a,  p.  4G4,  note.  —  Et>. 
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the  Constitution  of  the  United  States  was  adopted,  became  ipso  facto  a 
citizen,  —  a  member  of  the  nation  created  by  its  adoption.  He  was  one 
of  the  persons  associating  together  to  form  the  nation,  and  was,  conse- 
quently, one  of  its  original  citizens.  As  to  this  there  has  never  been  a 
doubt.  Disputes  have  arisen  as  to  whether  or  not  certain  persons  or 
certain  classes  of  persons  were  part  of  the  people  at  the  time,  but  never 
as  to  their  citizenship  if  they  were. 

"  Additions  might  always  be  made  to  the  citizenship  of  the  United 
States  in  two  ways,  —  first,  by  birth,  and  second,  by  naturalization. 
This  is  apparent  from  the  Constitution  itself,  for  it  provides  (Article  2, 
§  1)  that  '  no  person  except  a  natural-born  citizen,  or  a  citizen  of  the 
United  States  at  the  time  of  the  adoption  of  the  Constitution,  shall  be 
cligihlu  to  the  ollice  of  President'  (Article  1,  §  8),  and  that  Congress 
shall  have  power  'to  establish  a  uniform  rule  of  naturalization.'  Thus 
new  citizens  may  be  born  or  they  may  be  created  by  naturalization. 

"The  Constitution  does  not,  in  words,  say  who  shall  be  natural-born 
citizens.  Resort  must  be  had  elsewhere  to  ascertain  that.  At  com- 
mon law,  with  the  nomenclature  of  which  the  framers  of  the  Constitu- 
tion were  familiar,  it  was  never  doubted  that  all  children  born  in  a 
country  of  parents  who  were  its  citizens  became  themselves,  upon  their 
birth,  citizens  also.  These  were  natives,  or  natural-born  citizens,  as 
distinguished  from  aliens  or  foreigners.  Some  authorities  go  further 
and  include  as  citizens  children  born  within  the  jurisdiction  without 
reference  to  the  citizenship  of  their  parents.  As  to  this  class  there  have 
been  doubts,  but  never  as  to  the  first.  For  the  purposes  of  this  case  it 
is  not  necessary  to  solve  these  doubts.  It  is  sufficient  for  everything 
we  have  now  to  consider  that  all  children  born  of  citizen  parents  within 
the  jurisdiction  are  themselves  citizens.  The  words  'all  children'  are 
certainly  as  comprehensive,  when  used  in  this  connection,  as  '  all  per- 
sons,' and  if  females  are  included  in  the  last  they  must  be  in  the  first. 
That  they  are  included  in  the  last  is  not  denied.  In  fact,  the  whole 
argument  of  the  plaintiffs  proceeds  upon  that  idea. 

I'nder  the  power  to  adopt  a  uniform  system  of  naturalization  Con- 
gress, as  early  as  171)0.  provided  "that  any  alien,  being  a  free  white 
person.'  might  be  admitted  as  a  citizen  of  the  United  Slates,  and  that 
the  children  of  such  persons  so  naturalized,  dwelling  within  the  United 
States,  being  under  twenty-one  years  of  age  at  the  time  of  such  natural- 
ization, should  also  be  considered  citizens  of  the  United  States,  and 
that  the  children  of  citizens  of  the  United  States  that  might  be  born 
beyond  the  sea,  or  out  of  the  limits  of  the  United  States,  should  be  con- 
sidered as  natural-born  citizens.  1  Stat,  at  Large,  103.  These  provisions 
thus  enacted  have,  in  substance,  been  retained  in  all  the  naturalization 
laws  adopted  since.  In  18o">,  however,  the  last  provision  was  some- 
what extended,  and  all  persons  theretofore  born,  or  thereafter  to  be  born, 
out  of  the  limits  of  the  jurisdiction  of  the  United  States,  whose  fathers 
were,  or  should  be  at  the  time  of  their  birth,  citizens  of  the  United 
States,  were  declared  to  be  citizens  also.    10  Stat,  at  Large,  001. 
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"As  early  as  1804  it  was  enacted  by  Congress  that  when  any  alien 
who  hart  declared  his  intention  to  become  a  citizen  in  the  manner  pro- 
vided by  law  rtiert  before  he  was  actually  naturalized,  his  widow  and 
children  should  be  considered  as  citizens  of  the  United  States,  and 
entitled  to  all  rights  and  privileges  as  such  upon  taking  the  necessary 
oath  (2  Stat,  at  Large,  2\r.i)  ;  and  in  18.V>  it  was  further  provided  that 
any  woman  who  might  lawfully  lie  naturalized  under  the  existing  laws, 
man  iet I,  or  who  should  be  married,  to  a  citizen  of  the  United  States, 
should  be  deemeil  and  taken  to  be  a  citizen.  10  Stat,  at  Large, 
•JO I.  .  .  . 

If  the  right  of  suffrage  is  one  of  the  necessary  privileges  of  a  citi- 
zen of  the  United  States,  then  the  Constitution  and  laws  of  .Missouri 
confining  it  to  men  arc  in  violation  of  the  Constitution  of  the  United 
States,  as  amended,  and  consequently  void.  The  direct  question  is, 
therefore,  presented  whether  all  citizens  are  necessarily  voters.  .  .  . 

4'  It  is  clear.,  therefore,  we  think,  that  the  Constitution  has  not 
added  the  right  of  suffrage  to  the  privileges  and  immunities  of  citizen- 
ship as  they  existed  at  the  time  it  was  adopted.  This  makes  it  proper 
to  inquire  whether  suffrage  was  co-extensive  with  the  citizenship  of 
the  States  at  the  time  of  its  adoption.  If  it  was,  then  it  may  with  force 
be  argued  that  suffrage  was  one  of  the  rights  which  belonged  to  citizen- 
ship, and  in  the  enjoyment  of  which  every  citizen  must  be  protected. 
But  if  it  was  not,  the  contrary  may  with  propriety  be  assumed. 

••  When  the  Federal  Constitution  was  adopted,  all  the  States,  with  the 
exception  of  Khode  Island  and  Connecticut,  had  constitutions  of  their 
own.  These  two  continued  to  act  under  their  charters  from  the  Crown. 
Upon  an  examination  of  those  constitutions,  we  find  that  in  no  State 
were  all  citizens  permitted  to  vote.  Each  State  determined  for  itself 
who  should  have  that  power.  Thus,  in  New  Hampshire,  -every  male 
inhabitant  of  each  town  and  parish  with  town  privileges,  and  places 
unincorporated  in  the  State,  of  twenty-one  years  of  age  and  upwards, 
excepting  paupers  and  persons  excused  from  paying  taxes  at  their  own 
request.'  were  its  voters;  in  Massachusetts,  'every  male  inhabitant  of 
twenty-one  years  of  age  and  upwards,  having  a  freehold  estate  within 
the  commonwealth  of  the  annual  income  of  three  pounds,  or  any  estate 
of  the  value  of  sixty  pounds;  '  in  Rhode  Island,  'such  as  arc  admitted 
free  of  the  company  and  society'  of  the  colony;  in  Connecticut,  such 
persons  as  had  'maturity  in  years,  quiet  and  peaceable  behavior,  a 
civil  conversation,  and  forty  shillings  freehold  or  forty  pounds  per- 
sonal estate,'  if  so  certified  by  the  selectmen:  in  New  York,  'every 
male  inhabitant  of  full  age  who  shall  have  personally  resided  within 
one  of  the  counties  of  the  State  for  six  months  immediately  preceding 
the  day  of  election,  ...  if  during  the  time  aforesaid  he  shall  have 
been  a  freeholder,  possessing  a  freehold  of  the  value  of  twenty  pounds 
within  the  county,  or  have  rented  a  tenement  therein  of  the  yearly 
value  of  forty  shillings,  and  been  rated  and  actually  paid  taxes  to  the 
State ; '  in  New  Jersey,  •  all  inhabitants  ...  of  full  age  who  are 
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worth  fifty  pounds,  proclamation  money,  dear  estate  in  the  same,  ami 
have  resided  in  the  county  in  which  they  chum  a  vote  for  twelve 
months  immediately  preceding  the  election  ; '  in  Pennsylvania,  4  every 
freeman  of  the  age  of  twenty-one  years,  having  resided  in  the  State 
two  years  next  before  the  election,  and  within  that  time  paid  a  State 
or  county  tax  which  shall  have  been  assessed  at  least  six  months 
before  the  election  ; '  in  Delaware  and  Virginia,  1  as  exercised  by  law 
at  present;*  in  Maryland,  'all  freemen  abote  twenty-one  years  of  age 
having  a  freehold  of  fifty  acres  of  land  in  the  county  in  which  they  offer 
to  vote  and  residing  therein,  and  all  freemen  having  property  in  the 
State  above  the  value  of  thirty  pounds  current  money,  and  having  re- 
sided in  the  county  in  which  they  offer  to  vote  one  whole  year  next 
preceding  the  election;'  in  North  Carolina,  for  Senators,  'all  freemen 
of  the  age  of  twenty-one  years  who  have  been  inhabitants  of  any  one 
county  within  the  State  twelve  months  immediately  preceding  the  day 
of  election,  and  possessed  of  a  freehold  within  the  same  county  of  fifty 
acres  of  land  f*6r  six  months  next  before  and  at  the  day  of  election,' 
and  for  members  of  the  House  of  Commons,  4  all  freemen  of  the  age  of 
twenty-one  years  who  have  been  inhabitants  in  any  one  county  within 
the  State  twelve  mouths  immediately  preceding  the  day  of  any  election, 
and  shall  have  paid  public  taxes  ; '  in  South  Carolina,  'every  free  white 
man  of  the  age  of  twenty-one  years,  being  a  citizen  of  the  State  and 
having  resided  therein  two  years  previous  to  the  day  of  election,  and 
who  hath  a  freehold  of  fifty  acres  of  land,  or  a  town  lot  of  which  he  halh 
been  legally  seised  and  possessed  at  least  six  months  before  such  elec- 
tion, or  (not  having  such  freehold  or  town  lot)  hath  been  a  resident 
within  the  election  district  in  which  he  offers  to  give  his  vote  six  months 
before  said  election,  and  hath  paid  a  tax  the  preceding  year  of  three 
shillings  sterling  towards  the  support  of  the  government;'  and  in 
Georgia,  such  '  citizens  and  inhabitants  of  the  State  as  shall  have 
attained  to  the  age  of  twenty -one  years,  and  shall  have  paid  tax  for  the 
year  next  preceding  the  election,  and  shall  have  resided  -six  months 
within  the  county.' 

"  In  this  condition  of  the  law  in  respect  to  suffrage  in  the  several 
States  it  cannot  for  a  moment  be  doubted  that  if  it  had  been  intended 
to  make  all  citizens  of  the  United  States  voters,  the  framers  of  the  Con- 
stitution would  not  have  left  it  to  implication.  So  important  a  change 
in  the  condition  of  citizenship  as  it  actually  existed,  if  intended,  would 
have  been  expressly  declared.  .  .  . 

'•  The  Constitution  was  submitted  to  the  States  for  adoption  in  17*7, 
and  was  ratified  bv  nine  States  in  1 7SM  and  finally  by  the  thirteen 
original  States  in  1  71*0.  Vermont  was  the  first  new  State  admitted  to 
the  Union,  and  it  came  in  under  a  constitution  which  conferred  the  right 
of  suffrage  only  upon  men  of  the  full  age  of  twenty-one  years,  having 
resided  in  the  State  for  the  space  of  one  whole  year  next  before  the 
election,  and  who  were  of  quiet  and  peaceable  behavior.  This  was  in 
1791.    The  next  year,  1 702,  Kentucky  followed  with  a  constitution 
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confining  the  right  of  suffrage  to  free  male  citizens  of  the  age  of  twenty- 
one  years,  who  had  resided  in  the  State  two  years,  or  in  the  county  in 
which  they  offered  to  vote  one  year  next  before  the  election.  Then  fol- 
lowed Tennessee,  in  171)0,  with  voters  of  freemen  of  the  age  of  twenty  - 
one  years  and  upwards,  possessing  a  freehold  in  the  county  wherein 
they  may  vote,  and  being  inhabitants  of  the  State,  or  freemen  being 
inhabitants  of  any  one  county  in  the  State  six  months  immediately  pre- 
ceding the  day  of  election.  Hut  we  need  not  particularize  further. 
No  new  State  has  ever  been  admitted  to  the  Union  which  has  conferred 
the  right  of  suffrage  upon  women,  and  this  has  never  been  considered  a 
valid  objection  to  her  admission.  On  the  contrary,  as  is  claimed  in  the 
argument,  the  rigid  of  suffrage  was  withdrawn  from  women  as  early  as 
1-S07  in  the  State  of  New  Jersey,  without  an}'  attempt  to  obtain  the 
interference  of  the  United  States  to  prevent  it.  Since  then  the  govern- 
ments of  the  insurgent  States  have  been  reorganized  under  a  require- 
ment that  before  their  representatives  could  be  admitted  to  scats  in 
Congress  they  must  have  adopted  new  constitutions,  •  republican  in 
form.  In  no  one  of  these  constitutions  was  suffrage  conferred  upon 
women,  and  yet  the  States  have  all  been  restored  to  their  original  posi- 
tion as  States  in  the  Union. 

u  Besides  this,  citizenship  has  not  in  all  cases  been  made  a  condition 
precedent  to  the  enjoyment  of  the  right  of  suffrage.  Thus,  in  Missouri, 
persons  of  foreign  birth,  who  have  declared  their  intention  to  become 
citizens  of  the  United  States,  may,  under  certain  circumstances,  vote. 
The  same  provision  is  to  be  found  in  the  constitutions  of  Alabama, 
Arkansas,  Florida.  Georgia,  Indiana.  Kansas,  Minnesota,  and  Texas.  .  .  . 

"Being  unanimously  of  the  opinion  that  the  Constitution  of  the 
United  States  does  not  confer  the  right  of  suffrage  upon  any  one,  and 
that  the  constitutions  and  laws  of  the  several  States  which  commit  that 
important  trust  to  men  alone  are  not  ueccssarily  void,  we 


"  The  first  and  most  ohvious  division  of  the  people  is  into  aliens  and  natural  born 
Ptif>iecK  Natural -horn  subject*  are  such  as  are  horn  within  the  dominions  nf  the  crown 
of  England  ;  that  is.  within  the  ligeance,  or,  as  it  is  generally  called,  the  allegiance  of 
the  king:  and  aliens,  such  as  are  horn  out  of  it.  Allegiance  is  the  tie.  or  /«•/.»  mni, 
which  hinds  the  subject  to  the  king,  in  return  for  that  protection  which  the  king 
affords  the  snhjeet.  The  thing  it-elf,  or  substantial  part  of  it.  is  founded  in  reason 
and  the  nature  of  government ;  the  name  and  the  form  are  derived  to  us  from  our 
Gothic  ancestors.  1'nder  the  feudal  system,  every  owner  of  lands  held  them  in  subjec- 
tion to  some  superior  or  lord,  from  whom  or  whose  ancestors  the  tenant  or  vassal  had 
received  them;  and  there  was  a  mutual  trust  or  confidence  subsisting  hetween  the  lord, 
and  vassal,  that  the  lord  should  protect  the  vassal  in  the  enjoyment  of  the  territory  he 
had  granted  him,  and,  on  the  other  hand,  that  the  vassal  should  be  faithful  to  the  lord, 
and  defend  hi  in  against  all  his  enemies.  .  .  . 


Affirm  the  judgment.'''' 
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"  Hut,  besides  these  express  engagements,  the  law  also  holds  that  there  is  an  implied, 
original,  and  virtual  allegiance,  owing  from  every  subject  to  ins  sovereign,  antecedently 
to  any  express  promise;  and  although  t!ie  subject  never  swore  any  faith  or  allegiance 
in  fnnn.  For  as  the  king,  by  the  very  descent  of  the  crown,  is  fully  invested  with  all 
the  right*,  and  bound  to  all  the  duties,  of  sovereignty,  before  his  coronation  ;  so  the 
subject  is  bound  to  his  prince  by  an  intrinsic  allegiance,  before  the  snpcrinductiou  of 
those  outward  bonds  of  oath,  homage,  ami  fealty;  which  were  only  instituted  to  remind 
the  subject  of  this  bis  previous  duty,  and  for  the  better  securing  its  performance.  .  .  . 

"  Allegiance,  both  express  and  implied,  is  however  distinguished  by  the  law  intotwo 
sorts  or  species,  the  one  natural,  the  other  local  ;  the  former  being  a!s  >  perpetual,  the 
latter  tetnporarv.  Natural  allegiance  is  such  as  is  due  from  ad  ni'-n  born  within  the 
king's  dominions  immediately  upon  their  birth.  For,  immediately  upon  their  birth, 
they  are  under  the  king's  protection:  at  a  time,  too,  when  (during  their  infancy)  they 
are  incapable  of  protecting  themselves.  Natural  allegiance  is  therefore  a  debt  id 
gratitude  ;  which  cannot  be  forfeited,  cancelled,  or  altered  by  any  change  of  time, 
place,  or  circumstance,  nor  by  anything  but  the  united  concurrence  of  the  legislature. 
An  Englishman  who  removes  to  France,  or  to  China,  owes  the  same  allegiance  to  the 
King  of  England  there  as  at  home,  and  twenty  years  hence  as  well  as  now.  .  .  . 

"  Local  allegiance  is  such  as  is  duo  from  an  alien  or  stranger  born,  for  so  long  time 
as  he  continues  within  the  king's  dominion  and  protection  :  and  it  ceases  the  instant 
such  stranger  transfers  himself  from  this  kingdom  to  another.  .  .  . 

"  When  I  say,  that  an  alien  is  one  who  is  born  out  of  the  king's  dominions,  or  alle- 
giance, this  also  must  In  understood  with  some  restrictions.  The  common  law,  indeed, 
stood  absolutely  so.  with  only  a  very  few  exceptions;  so  that  a  particular  Act  of  Par- 
liament, became  necessary  after  the  Restoration,  '  for  the  naturalization  of  children  of 
his  Majesty's  English  subject*,  born  in  foreign  countries  during  the  late  troubles.' 
And  this  maxim  of  the  law  proceeded  upon  a  general  principle,  that  every  man  owes 
natural  allegiance  where  he  is  bom,  and  cannot  owe  two  such  allegiances,  or  servo  two 
masters,  at  once.  Vet  the  children  of  the  king's  ambassador*  born  abroad  were  always 
held  to  be  natural  subjects :  for  as  the  father,  though  in  a  foreign  country,  owes  not 
even  a  local  allegiance  to  the  prince  to  whom  he  is  sent;  so,  with  regard  to  the  son 
«ls  >,  he  was  hel  l  (by  a  kind  of  />  n'liminitim)  to  be  bom  under  the  King  of  England's 
allegiance,  represented  by  bis  father  the  ambassador.  .  .  . 

"  A  deni/.eii  is  an  alien  born,  but  who  has  obtained  >  r  i]<>n<tti<m?  rr<:'s  letters-patent 
to  make  him  an  English  subject  :  a  high  and  incommunicable  branch  of  the  royal  pre- 
rogative. A  denizen  is  in  a  kind  of  middle  state,  between  nn  alien  and  natural-horn 
subject,  an  I  partake*  of  both  of  them.  .  .  . 

"  Naturalization  cannot  be  performed  but  hv  Act  of  Parliament:  for  by  this  an  alien 
is  put  in  exactly  the  same  state  as  if  he  had  been  born  in  the  king's  ligeanee;  except 
only  that  he  is  incapable,  as  well  as  a  denizen,  of  being  a  member  of  the  Privy  Council, 
or  Parliament,  holding  offi-es.  grants,  &r.  .  .  . 

"  Thesrt  are  the  principal  distinctions  between  aliens,  denizens,  and  native-  :  distinc- 
tions, which  it  hath  been  frequently  endeavored  since  the  commencement  ,.f  this  cen- 
tury to  lay  almost  totally  a-i  |e.  by  <>nc  general  Naturalization  Act  for  all  foreign 
Protestants.  An  attempt  which  was  once  carried  into  execution  by  the  statute  7  Ann. 
c.  "> ;  but  this,  after  three  years'  experience  of  it,  was  repealed  by  the  statute  lo  Ann. 
c.  5,  except  one  clause,  which  was  just  now  mentioned,  for  naturalizing  the  children  of 
English  parents  born  abroad."  —  1  Hi.  v. -kstonk's  Cm.  3»'rt. 

See  also  Sin  Thomas  Smith's  C,m.  of  En>jt>tn<l,  book  i.  c<\  if,,  -22-2\  (\'><">), 

"I.  Nativks  ani>  Ai.ikns.  .  .  .  We  have  to  consider  (1)  the  difference  between 
natives,  or  members  of  the  State  or  nation,  and  foreigners;  the  difference  between 
citizens  and  other  members  of  the  nation.  We  need  no*  consider  the  different  grade* 
within  the  citizen  body  till  we  discuss  the  Constitution  in  detail.  .  .  . 

"  Nationality  may  be  determined  by  — 

"  (o)  Place  of  birth  (<i>hnrt^>il\.  This  is  in  the  main  the  later  medieval  view,  and 
la  still  the  principle  of  English  law,  which  distinguishes  •  natural  born'  subjects  from 

vol.  i.  —  :J0 
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'aliens.'  Birth  on  an  English  ship  or  in  an  English  embassy  is  equivalent  to  birth  in 
England.  But  the  principle  lias  been  so  far  mix H tied  that  the  children  of  English- 
men, born  abroad,  become  English  citizens :  and  naturalization  has  become  much 
easier.    The  law  of  the  I'nitcd  States  goes  on  the  same  principles. 

"  (!•)  Domicil.  This  form  of  the  territorial  principle  is  more  in  keeping  with  modern 
ideas,  because  it  lavs  stress  not  on  the  casual  place  of  birth,  but  on  the  jierinanetit 
domicil  of  the  parents,  and  subsequently  of  the  man  himself.  But  here  differences 
arise,  according  as  settlement  is  made  easy  or  diliicult.  This  was  the  principle  par- 
tially followed  by  Austria  in  earlier  times  and  by.  individual  German  States.  But 
there,  too,  it  was  modified  by  the  forms  of  a  personal  grant  of  native  rights. 

•'  (■-■)  Midway  between  these  comes  the  Swiss  principle  of  membership  in  the  com- 
mune, which  forms  the  basis  of  membership  of  the  Canton  ( VanUmshw ynrtrht),  and  of 
the  Swiss  confederation  ( Sclt «  v izt rbiirjt rt'tcht ) .  The  rights  in  the  commune  depend 
not  on  place  of  birth  or  domicil,  but  on  descent  from  parents  who  are  citizens  of  the 
commune,  even  though  they  live  outside  it.  It  is  not  unlike  the  old  Homan  municipal 
law,  which  was  also  Uoscd  on  «r  </  <  from  a  particular  nvmicipium. 

"  ('/)  Modern  States,  generally,  recognize  nationality  as  a  personal  relation,  not 
mainly  dependent  on  place  of  birth  or  domicil.  but  on  descent  from  member-'  of  the 
nation  and  personal  reception  into  its  meml>ership.  I 'lace  of  birth  and  domicil  come 
in  to  complete  the  notion. 

"This,  in  the  main,  is  the  principle  for  France.  Prussia,  and  the  Herman  Empire. 
This  system  best  corresponds  to  modern  political  ideas,  which  regard  the  personal 
relation  to  the  nation  as  the  essential  germ  of  the  conception  of  the  State. 

"  But  the  different  systems  tend  to  approach  and  supplement  one  another.  Descent, 
birthplace,  domicil  and  naturalization,  marring-  and  legitimation,  thus  all  combine, 
directly  or  indirectly,  to  constitute  the  qualification  for  citizenship.  .  .  . 

"  It  is  quite,  possible  for  one  person  to  have  the  rights  of  a  native  (//>  imntsin  htr)  in 
two  States  at  once,  and  modern  conditions  indeed  encourage  this.  In  the  rare  case  of 
a  conflict  of  duties  it  may  be  hard  to  reconcile  them.  It  is  not  always  a  safe  principle 
that  the  earlier  right  should  take  precedence,  e-pccially  where  it  is  dormant,  while  the 
later  right  is  actual.  In  such  cases  the  first  duty,  ,  .»/.,  of  military  service,  is  to  the 
country  in  which  a  man  is  living.  .  .  . 

••  In  private  law  the  distinction  between  citizen  and  alien  used  to  be  far  more  import- 
ant than  now.  The  spheres  of  private  and  public  law  are  now  much  more  sharply  dis- 
tinguished, and  hence  nationality,  which  is  essentially  a  political  idea,  has  n<>  place  in 
private  law.  As  a  rttle  natives  and  aliens  are  alike  regarded  as  both  pos.ses-.ing  full 
rights  in  private  law.  ... 

"But  in  the  sphere  of  public  law  the  distinction  between  citizen  atid  alien  remains 
in  full  force.  The  following  rights,  except  in  case  of  special  grant,  are  confined  to 
natives :  — 

"  (•<)  The  right  of  permanent  residence  in  the  country.  A  native  cannot  be  handed 
over  to  a  foreign  State,  or  banished,  without  grave  political  reasons. 

'•  (M  The  right  to  tlie  protection  of  his  State,  even  if  he  is  staying  abroad. 
"  (c)  Tlie  exercise  of  the  franchise  au-1  of  the  rights  of  a  full  citizen. 
"  (</)  The  right  to  hold  a  public  office. 

"  (-  )  Sometime*  such  general  political  right*  as  those  of  association,  petition,  or  free 
publication.  This  doe*  u  <t  mean  that  foreigners  are  absolutely  excluded  from  these 
rights,  but  that,  they  only  enjoy  them  on  sufferance. 

"...  II.  CiTizr.vs.  The  body  of  full  citizens  rise  above  the  general  mass  of  tlie 
members  of  a  conntrv  or  nation.  Full  citizenship  implies  membership  in  the  nation, 
but,  more  than  that,  i:  implies  complete  political  rights:  it  is  thus  the  fullest  expres- 
sion of  tlie  relation  of  the  individual  to  the  State. 

'Tts  condition*  have  varied  from  time  to  time;  in  ancient  Greece  and  Home  it  de- 
pended on  citizenship  in  the  governing  city,  in  the  Middle  Ages  on  freedom  (  I  'o'i.  ,</•  >  <■ 
heii),  and  later  on  the  rights  of  a  privileged  class,  and  on  landed  property.  In  modern 
States  it  lias  often  become  almost  coextensive  with  membership  in  the  nation  (  Vols- 
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"  The  following  limitations  are  now  generally  recognized  .  — 
"  1    Women  are  excluded  (see  above,  eh.  xx  ). 

"  g.  .Minors  are  excluded,  on  the  grouud  that  the  exercise  of  political  rights  demands 
mature  judgment. 

"  Some  modern  States  fix  the  majority  for  political  purposes  at  a  different  age  from 
that  of  private  law.  There  is  some  reason  fur  fixing  it  later,  for  it  is  easier  to  judge 
clearly  on  ordinary  matters  than  on  politics  In  France.  England,  North  America  and 
Italy  political  and  ci.il  majority  are  both  fi\cd  at  twenty-one,  and  in  some  German 
States  also,  >■.').,  Havana  ;  hut  in  Prussia,  the  German  Empire,  Spain  and  Portugal,  the 
•  pi alitication  for  a  vote  is  twenty  five  years,  in  Austria  twenty-four.  Iu  Switzerland 
some  cantons  li\  the  political  majority  earlier  than  the  civil,  generally  at  the  comple- 
tion of  the  twentieth  >ear. 

".1.  Various  persons  are  excluded  whose  civil  status  has  been  impaired  or  lost—  >■.</,, 
criminals,  declare. 1  spendthrifts,  bankrupts,  or  persons  iu  receipt  of  poor-relief. 

"  Many  State-  require  further  qualifications  — 

"4  A  certain  degree  of  outward  independence,  variously  defined  in  different  States. 
In  earlier  German  law  tho  qualification  was  occupation  of  land  or  separate  household 
('a  heart li  of  one*.-,  own')  .  in  recent  German  law  independent  occupation  and  active 
membership  in  a  rommtmo.  The  former  view  has  prevailed  iu  England  and  some 
States  <»f  North  America,  the  latter  has  found  a  place  iu  modern  German  constitutions. 
It  excludes  all  hired  servants,  often  too  the  workers  in  factories,  at  least  the  lower 
class  of  them,  and  most  journeymen  craftsmen. 

"  ( Hher  modern  States  have  moved  iu  the  direction  of  universal  suffrage,  and  relaxed 
or  abolished  this  ipialili'  ation.  Such  are  the  Swiss  constitutions  since  I  s.'to,  the  consti- 
tutions of  tho  French  Kcpublies  of  and  IsTO;  of  the  French  Empire,  the 
North-German  Confederation  of  1SH7,  the  German  Empire  of  1871,  ami  the  Greek  Con 
stitntioii  of  1S04.  The  I'nite  1  States  are  following  the  same  democratic  tendency  of 
the  age. 

"  .">  In  some  States  citizen  rights  are  conditional  on  the  possession  of  a  certain  amount 
of  property.  It  is  quite  right  to  make  property  an  important  factor  iu  the  distribution 
of  voting  power,  but  it  is  a  v  iolation  of  the  idea  of  the  State  to  exclude  a  man  from  the 
rights  of  a  citizen  on  the  ground  of  insntlicient  property,  provided  that  he  is  morally 
and  mentally  capable  of  taking  part  in  public  duties,  and  is  in  an  independent  position. 
If  property  is  interpreted  to  mean  income  or  earnings,  and  the  limit  is  put  at  a  inode-t. 
subsistence,  there  is  no  objection  to  it.  but  it  is  then  equivalent  to  the  preceding  quali- 
fication. The  result  is  the  same  in  constitutions  such  as  those  of  the  United  States,  the 
Bavarian  of  1  S4s.  and  to  some  extent  those  of  Austria  and  l'russia.  where  the  franchise 
depends  on  payment  of  direct  taxes. 

In  Christian  States,  till  lately,  a  profession  of  Christianity  was  required.  Jews. 
Mohammedans  and  others,  though  tolerated,  were  excluded  from  political  rights  Dur- 
ing t  ie  Middle  Ages  religion  and  law.  Church  and  State,  were  closely  ass.«iated.  Ex- 
clusion from  the  religious  society  meant  exclusion  from  the  political.  Toleration  was 
the  utmost  that  unbelievers  could  hope  for.    Even  within  the  Christian  pah*  difference 

of  faith  carried  with  it  political  consequences.    In  sm  ountries  only  Catholics  in 

others  only  Protestants,  acquired  full  rights.  The  poa<  e  of  Westphalia  put  Ca' le-lio 
and  Protestants,  in  Germanv.  on  an  equality  of  civ  il  rights  but  n<.t  for  political 

"The  German  Confederation  of  1  HI  .">  established  political  equality  for  the  recognized 
religious  parties  in  Germany.  Catholics,  Lutherans,  and  Calviuists  {J^/ormnlcn),  bat 
left  the  position  of  other  sects  uncertain. 

"In  modern  States  there  is  a  decided  tendency  to  make  the  exercise  of  political 
rights  entirely  independent  of  religious  creed.  This  js  by  no  means  entirely  die  to 
religious  indifference.  When  the  American  Congress  of  1 7s;>  forbade  the  passing  of 
any  law  establishing  a  dominant  religion,  it  did  not  mean  that  it  was  indifferent  to  the 
power  of  Christianity,  nor  did  it  intend  to  hinder  the  State  in  its  duty  of  supporting 
Christian  institutions."  .  .  .  —  Bi  t  xrsciu.l,  Theory  „/  tl,e  Ztute,  Clarendon  Press 
Translation  (l^s;,),  |yy  —  Ed. 
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In  Pembina  Mining  and  Milling  Co.  v.  Pa.  125  U.  S.  181  (1887), 
the  question  wns  on  the  validity  of  a  Pennsylvania  statute  requiring  an 
annual  license  fee  from  a  foreign  corporation  which  "does  not  invest 
and  use  its  capital  in  this  Commonwealth.''  In  holding  it  good,  Fiki.d, 
J.,  for  the  court,  said:  "The  clauses  of  the  Federal  Constitution, 
with  which  it  was  urged  in  the  State  Supreme  Court  that  the  statute 
conflicts  are  the  one  vesting  in  Congress  the  power  to  regulate  foreign 
and  interstate  commerce,  the  one  declaring  that  the  citizens  of  each 
Slate  are  entitled  to  the  privileges  and  immunities  of  citizens  in  the 
several  States,  and  the  one  embodied  in  the  Fourteenth  Amendment 
declaring  that  no  State  shall  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws. 

••1.  It  is  not  perceived  in  what  way  the  statute  impinges  upon  the 
commercial  clause  of  the  Federal  Constitution.  .  .  . 

k*  2.  Nor  does  the  clause  of  the  Constitution  declaring  that  the  '  citi- 
zens of  each  State  shall  be  entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  States'  have  any  bearing  upon  the  question  of 
the  validity  of  the  license  tax  in  question.  Corporations  are  not  citi- 
zens within  the  meaning  of  that  clause.  This  was  expressly  held  in 
J'aul  v.  Virginia.  In  that  case  it  appeared  that  a  statute  of  Virginia, 
passed  in  February,  18GG.  declared  that  no  insurance  company  not  in- 
corporated under  the  laws  of  the  State  should  carry  on  business  within 
her  limits  without  previously  obtaining  a  license  for  that  purpose,  and 
that  no  license  should  be  received  by  the  corporation  until  it  had  depos- 
ited with  the  treasurer  of  the  State  bonds  of  a  designated  character  and 
amount,  the  latter  varying  according  to  the  extent  of  the  capital  em- 
ployed. No  such  deposit  was  required  of  insurance  companies  incor- 
porated by  the  State  for  carrying  on  their  business  within  her  limits. 
A  subsequent  statute  of  Virginia  made  it  a  penal  offence  for  a  person 
to  act  in  the  State  as  an  agent  of  a  foreign  insurance  company  without 
such  license.  One  Samuel  Paul,  having  acted  in  the  State  as  an  agent 
for  a  New  York  insurance  company  without  a  license,  was  indicted  and 
convicted  in  a  Circuit  Court  of  Virginia,  and  sentenced  to  pay  a  line  of 
$.">().  On  error  to  the  Court  of  Appeals  of  the  State  the  judgment  was 
atllrmed.  and  to  review  that  judgment  the  case  was  brought  to  this  court. 
Here  it  was  contended,  as  in  the  present  case,  that  the  statute  of  Vir- 
ginia was  invalid  by  reason  of  its  discriminating  provisions  between  her 
corporations  and  corporations  of  other  Slates  ;  that  in  this  particular  it 
was  in  conflict  with  the  clause  of  the  Constitution  mentioned,  that  the 
citizens  of  each  State  shall  be  entitled  to  all  the  privileges  and  immuni- 
ties of  citizens  in  the  several  States.  Hut  the  court  answered,  that  cor- 
porations are  not  citizens  within  the  meaning  of  the  clause;  that  the 
term  citizens,  as  used  in  the  clause,  applies  only  to  natural  persons, 
members  of  the  body  politic  owing  allegiance  to  the  State,  not  to  arti- 
ficial persons  created  by  the  legislature,  and  possessing  only  such 
attributes  as  the  legislature  has  prescribed  ;  that  the  privileges  and 
immunities  secured  to  citizens  of  each  State  in  the  several  States  by  the 
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clause  in  question  are  those  privileges  and  immunities  which  are  com- 
mon to  the  citizens  in  the  latter  .States  under  their  Constitution  and 
laws  by  virtue  of  their  citizenship ;  that  special  privileges  enjoyed  by 
citizens  in  their  own  States  are  not  secured  in  other  States  by  that 
provision  ;  that  it  was  not  intended  that  the  laws  of  one  State  should 
thereby  have  any  operation  in  other  States ;  that  they  can  have  such 
operation  only  by  the  permission,  express  or  implied,, of  those  States; 
that  special  privileges  which  are  conferred  must  be  enjoyed  at  home, 
unless  the  assent  of  other  States  to  their  enjoyment  therein  be  given  ; 
and  that  a  grant  of  corporate  existence  was  a  grant  of  special  privileges 
to  the  corporators,  enabling  them  to  act  for  certain  specified  purposes 
as  a  single  individual,  anil  exempting  them,  unless  otherwise  provided, 
from  individual  liability,  which  could  therefore  be  enjoyed  in  other 
States  only  by  their  assent.  In  the  subsequent  case  of  Ducat  v.  Chi- 
cago, 10  Wall.  -Ill),  the  court  followed  this  decision,  and  observed  that 
the  power  of  the  State  to  discriminate  between  her  own  domestic  cor- 
porations and  those  of  other  Suites,  desirous  of  transacting  business 
within  her  jurisdiction,  was  clearly  established  by  it  and  the  previous 
case  of  Augusta  v.  Earle,  13  Pet.  'ill),  and  added  that  •  as  to  the  na- 
ture or  degree  of  discrimination,  it  belongs  to  the  State  to  determine, 
subject  only  to  such  limitations  on  her  sovereignty  as  may  be  found  in 
the  fundamental  law  of  the  Union.'  Philadelphia  Fire  Association  v. 
Xeic  York,  111)  U.  S.  110,  120. 

"3.  The  application  of  the  Fourteenth  Amendment  of  the  Constitu- 
tion to  the  statute  imposing  the  license  tax  in  question  is  not  more 
apparent  than  the  application  of  the  clause  of  the  Constitution  [as]  to  the 
rights  of  citizens  of  one  State  to  the  privileges  and  immunities  of  citi- 
zens in  other  States.  The  inhibition  of  the  amendment  that  no  State 
shall  deprive  any  person  within  its  jurisdiction  of  the  equal  protection 
of  the  laws  was  designed  to  prevent  any  person  or  class  of  persons  from 
being  singled  out  as  a  special  subject  for  discriminating  and  hostile 
legislation.  Under  the  designation  of  person  there  is  no  doubt  that  a 
private  corporation  is  included.  Such  corporations  are  merely  associa- 
tions of  individuals  united  for  a  special  purpose,  and  permitted  to  do 
business  under  a  particular  name,  and  have  a  succession  of  members 
without  dissolution.  As  said  by  Chief  Justice  Marshall,  kThe  gn  at 
object  of  a  corporation  is  to  bestow  the  character  and  properties  of 
individuality  on  a  collective  and  changing  body  of  men.'  J*rori<h  art 
Jiank  v.  Billings,  4  Pet.  .">1  1,  ">C2.  The  equal  protection  of  the  laws 
which  these  bodies  may  claim  is  only  such  as  is  accorded  to  similar 
associations  within  the  jurisdiction  of  the  State.  The  plaintiff  in  error 
is  not  a  corporation  within  the  jurisdiction  of  Pennsylvania.  The  ollice 
it  hires  is  within  such  jurisdiction,  and  on  condition  that  it  pays  the 
required  license  tax  it  can  claim  the  same  protection  in  the  use  of  the 
ollice  that  any  other  corporation  having  a  similar  ollice  may  claim.  It 
would  then  have  the  equal  protection  of  the  law  so  far  as  it  had  anything 
within  the  jurisdiction  of  the  State,  and  the  constitutional  amendment 
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requires  nothing  more.  The  State  is  not  prohibited  from  discriminating 
in  the  privileges  it  may  grant  to  foreign  corporations  as  a  condition  of 
their  doing  business  or  hiring  ofllces  within  its  limits,  provided  always 
such  discrimination  does  not  interfere  with  any  transaction  by  such 
corporations  of  interstate  or  foreign  commerce.  It  is  not  every  corpo- 
ration, lawful  in  the  State  of  its  creation,  that  other  State*  may  be  will- 
ing to  admit  within  their  jurisdiction  or  consent  that  it  have  ofllces  in 
them;  such,  for  example,  as  a  corporation  for  lotteries.  And  even 
where  the  business  of  a  foreign  corporation  is  not  unlawful  in  other 
States  the  latter  may  wish  to  limit  the  number  of  such  corporations,  or 
to  subject  their  business  to  such  control  as  would  be  in  accordance  with 
the  policy  governing  domestic  corporations  of  a  similar  character.  The 
States  may,  therefore,  require  for  the  admission  within  their  limits  of 
the  corporations  of  other  States,  or  of  any  number  of  them,  such  con- 
ditions as  they  may  choose,  without  acting  in  conflict  with  the  corn-hid- 
ing provision  of  the  first  section  of  the  Fourteenth  Amendment.  As  to 
the  meaning  and  extent  of  that  section  of  the  amendment  see  Barbier 
v.  Connolly,  113  U.S.  27;  Soon  J/iny  \.  Croic/cy,  113  l\  S.  703; 
Missouri  v.  Lciris,  101  U.  S.  22,  30;  Missouri  Pacific  lioihroy  Co. 
v.  J  fumes,  115  I'.  S.  .j  12  ;  Yick  Wo  v.  J/opkins,  118  L\  S.  35G  ;  Jfaycs 
v.  Missouri,  120  U.  S.  OS. 

41  The  only  limitation  upon  this  power  of  the  State  to  exclude  a  foreign 
corporation  from  doing  business  within  its  limits,  or  hiring  ofllces  for 
that  purpose,  or  to  exact  conditions,  for  allowing  the  corporation  to  do 
business  or  hire  offices  there,  arises  where  the  corporation  is  in  the 
employ  of  the  Federal  government,  or  where  its  business  is  strictly 
commerce,  interstate  or  foreign.  The  control  of  such  commerce,  being 
in  the  Federal  government,  is  not  to  be  restricted  by  State  authority." 

Judgment  ajfirmeti.1 

Mr.  .TrsTifF  Bradi.ev  was  not  present  at  the  argument  of  this  cause 
and  took  no  part  in  its  decision. 


NOTE. 

"This  eleventh  section  [of  the  Judiciary  Art  of  1789]  deals  only  with  citizens,  and  it 
has  been  from  first  to  last  admitted  that  corporations  arc  not  citizens.  They  arc  politi- 
cal being*,  created  by  the  law,  and  cannot  sustain  the  character  of  citizens   .  .  . 

"  I  suppose  it  may  fairly  be  said,  that  neither  tho  framers  of  the  Constitution  nor  ti  e 
framers  of  tho  Judiciary  Act  had  cor|x>rations  in  view.  .  .  .  When  this  subject  hist 
came  before  the  Supreme  Court,  they  took  a  pretty  riirid  view  of  it  They  couriered 
that  a  corporation  created  by  the  law  of  a  particular  State  was  like  a  partnership:  it 
had  some  privileges  which  partnerships  had  not,  hut  in  substance  they  considered  it  to 
be  a  partnership,  and  they  went  on  from  that  view  to  tin's  inference:  that  if  all  the 
members  of  a  corporation  were  citizens  of  one  State,  and  the  party  on  the  other  side 
was  a  citizen  of  a  different  State,  by  all<  ^ing  that  fact  jurisdiction  could  be  obtained. 
This  was  held  in  the  case  of  The  Hank  of  the  C,»tt<l  .<Wrs  v.  Ihmiur,  :>  Cram  h.  01  ; 


1  Compare  Hum  Silrtr  Mmooj  Co.  v.  X.  Y.  143  U.  S.  .305.—  Kl>. 
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ami  in  the  case  of  The  Hop*  Insurance  Company  v.  Board  man,  in  the  same  book,  page  57. 
The  two  cases  were  considered  together ;  and  it  was  repeated  afterwards,  so  late  as  the 
ease  of  The  Bank  of  Yieishurtj  v.  Xiwumb,  14  Peters,  00.  Now,  you  will  readily  see 
thai  there  were  very  few  eases  of  large  corporations  where  all  the  inemUrs  wen-  citi- 
zens of  one  State,  and  that,  if  it  were  uecosary  to  a\er  that  fact  on  the  record,  the 
jurisdiction  of  the  courts  of  the  United  States  would  have  a  very  narrow  application  to 
corporations.  I  suppose  there  is  no  considerable  corporation  created  by  either  of  the 
States  in  which  there  are  not  one  or  more  persons  who  are  stockholders  outside  of  the 
State.  Well,  this  was  a  difficulty  which  had  been  encountered  before  in  the  history  of 
the  law.  If  you  should  take  the  trouble  to  look  into  Mr.  Maine's  admirable  book  ou 
the  History  of  Ancient  Law,  you  will  tiud  mentioned  there  three  cases  of  an  analogous 
character.  The  first  arose  under  the  Koman  law,  whore  it  was  necessary,  in  order  to 
give  their  important  courts  jurisdiction,  to  allege  that  the  plaintiff  was  a  Koman  citi- 
zen ;  but  after  the  commerce  of  the  city  and  the  empire  became  so  extended,  ami  such 
a  number  of  foreigners  had  important  rights  and  interests  to  be  vindicated  in  the 
courts,  they  introduced  what  they  called  'a  fiction'  (jictio),  which  meant  that  any- 
body who  had  a  proper  cause  of  complaint  might  allege  that  ho  was  a  Koman  citizen, 
and  that  allegation  should  not  be  denied.  In  other  words,  they  introduced,  by  their 
own  authority,  a  rule  that  a  falsehood  might  be  stated  ou  the  record,  and  that  the  other 
party  could  uot  allege  the  truth.  Well,  there  were  two  instances  in  England  like  this, 
(hie  was  where  the  Court  of  Exchequer  obtained  a  great  amount  of  jurisdiction  by  an 
allegation  in  the  declaration  that  the  plaintiff  was  a  debtor  to  the  king,  and  could  not 
pay  his  debt  unless  the  court  would  help  him  to  recover  what  ho  demanded  in  that 
action  :  and  that  allegation  was  held  not  to  be  traversable.  A  similar  allegation  was 
permitted  by  the  Court  of  King's  Hench,  in  order  to  obtain  jurisdiction  .as  against  the 
Common  Pleas;  that  the  plaintiff  was  in  the  custody  of  the  marshal  of  the  Court  of 
King's  Bench,  and  consequently  could  not  go  into  any  other  court  and  prosecute  bis 
rights.  That  was  held  not  to  be  traversable.  Now,  I  want  to  bring  your  attention  to 
the  c.'ise  of  The  Ohio  and  Mississippi  Railroad  Cow/»o>iy  v.  Wheeler,  I  Mack,  iJSli,  and 
you  will  see  how  this  decision  corresponds  with  the  progress  made  by  the  Kotnan  and 
English  courts  on  similar  subjects.  Some  parts  of  the  marginal  note  express  clearly 
what  I  wish  to  bring  to  your  attention:  'A  corporation  exists  only  in  contemplation 
of  law  and  by  force  of  law,  and  can  have  no  le<r;»l  existence  beyond  the  bounds  of  the 
sovereignty  by  which  it  is  created,  and  it  must  dwell  in  the  place  of  its  creation.'  All 
that  had  been  previously  settled,  and  is  unquestioned  law.  '  A  corporation  is  not  a 
citizen  within  the  meaning  of  the  Constitution,  and  cannot  maintain  a  suit  in  the  courts 
of  the  United  States  against  a  citizen  of  a  different  State  from  that  by  which  it  was 
created,  unless  the  persons  who  comprise  the  corporate  body  are  all  citizens  of  that 
State.'  That  is  the  old  law.  '  In  such  cases,  they  may  sue  by  their  corporate  name, 
averring  the  citizenship  of  all  the  memU'rs,  and  such  a  suit  would  l>e  regarded  as  the 
joint  suit  of  individual  persons,  united  together  in  a  eoqtoratc  body,  and  acting  under 
the  authority  conferred  upon  them  for  the  more  convenient  transaction  of  business, 
and  consequently  entitled  to  maintain  a  suit  in  the  courts  of  the  United  States  against 
the  citizen  of  any  State.'    That  is  the  old  law  also. 

"'  Where  a  corporation  is  created  hv  the  laws  of  a  State  '  (we  now  advance  to  some 
new  doctrine),  'the  legal  presumption  is  that  its  members  are  citizens  of  the  State  in 
which  alone  the  corporate  body  has  a  legal  existence.'  That  is  laid  down  as  a  legal 
presumption. 

" '  A  suit  by  or  against  a  corporation  in  its  corporate  name  may  be  presumed  to  be  a 
suit  by  or  against  citizens  of  the  State  which  created  the  corporate  body,  and  no  aver- 
ment or  denial  to  the  contrary  is  admissible  for  the  purpose  of  withdrawing  the  suit 
from  the  jurisdiction  of  a  court  of  the  United  States."  There  is  the  Hoinan  'fiction.' 
The  court  first  decides  the  law,  presumes  all  the  members  are  citizens  of  the  State 
which  created  the  corporation,  ami  then  says  you  shall  not  traverse  that  preemption; 
ami  that  is  the  law  now.  Under  it.  the  courts  of  the  United  States  constantly  entertain 
suits  by  or  against  corporations.  It  has  been  so  frequently  settled,  that  there  is  not 
the  slightest  reason  to  suppose  that  it  will  ever  Ih>  departed  from  by  the  court.  It  has 
been  repeated  over  and  over  again  in  subsequent  decisions;  and  the  Supreme  Court 
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seems  entirely  satisfied  that  it  is  the  right  ground  to  stand  upou ;  ami,  as  I  am  now- 
going  to  state  lo  you,  they  have  applied  it  in  some  cases  which  go  beyond,  much  be- 
yond, these  decisions  to  which  I  have  referred.  So  that  when  a  suit  is  to  he  brought 
in  a  court  of  the  United  States  by  or  against  a  corporation,  by  reason  of  the  character 
of  the  parties,  you  have  only  to  say  that  this  corporation  (after  naming  it  correctly) 
was  created  by  a  law  of  the  State  of  Massachusetts,  and  has  its  principal  place  of  busi- 
ness in  that  State;  and  that  is  exactly  the  same  in  its  consequences  a*  if  you  could 
allege,  and  did  alh'ge,  that  the  corporation  was  a  citizen  of  that  State.  A<  cording  to 
the  present  decisions,  it  is  not  necessary  you  should  say  t hat  the  members  of  that  cor- 
poration are  citizens  of  Massachusetts.  They  have  passed  beyond  that.  You  have 
only  to  say  that  the  corporation  was  created  by  a  law  of  the  State  of  Massachusetts, 
and  has  its  principal  place  of  business  in  that  State;  and  that  makes  it,  for  the  pur- 
poses of  jurisdiction,  the  same  as  if  it  were  a  citizen  of  that  State."  —  Clkiis,  Junsd. 
L\  6.  Cututs,  127-133.1 

"  It  is  certain  that  the  Constitution  and  statute  law  of  New  York 
(Const,  art.  2,  X.  Y.  Revised  Statutes,  i.  12G,  see.  2)  speaks  of  men  of 
color  as  being  citizens,  and  capable  of  being  freeholders,  and  entitled 
to  vote.  And  if,  at  common  law,  all  human  beings  born  within  the 
legianee  of  the  king,  and  under  the  king's  obedience,  were  natural-born 
subjects,  and  not  aliens,  I  do  not  perceive  why  this  doctrine  does  not 
apply  to  the  United  States,  in  all  cases  in  which  there  is  no  express 
constitutional  or  statute  declaration  to  the  contrary.  Blacks,  whether 
born  free  or  in  bondage,  if  horn  under  the  jurisdiction  and  allegiance  of 
the  United  States,  are  natives,  and  not  aliens.  They  are  what  the  com- 
mon law  terms  natural-born  subjects.  Subjects  and  citizens  are,  in  a 
degree,  convertible  terms  as  applied  to  natives;  and  though  the  term 
citizen  seems  to  be  appropriate  to  republican  freemen,  yet  we  are,  equally 
with  the  inhabitants  of  all  other  countries,  suhjects,  for  we  are  equally 
bound  by  allegiance  and  subjection  to  the  government  and  law  of  the 
land.  The  privilege  of  voting,  and  the  legal  capacity  for  ofliee,  are  not 
essential  to  the  character  of  a  citizen,  for  women  are  citizens  without 
either  ;  and  free  people  of  color  may  enjoy  the  one,  and  may  acquire  and 
hold  and  devise  ami  transmit,  by  hereditary  descent,  real  and  j>ersonal 
estates.  The  better  opinion.  I  should  think,  was,  that  negroes  or  other 
slaves,  born  within  and  under  the  allegiance  of  the  United  States,  are 
natural-born  subjects,  but  not  citizens.  Citizens,  under  our  Constitu- 
tion and  laws,  mean  free  inhabitants,  born  within  the  United  States,  or 
naturalized  under  the  law  of  Congress.  If  a  slave,  born  in  the  United 
States,  be  manumitted,  or  otherwise  lawfully  discharged  from  bondage, 
or  if  a  black  man  be  born  within  the  United  States,  and  born  free,  he 
becomes  thenceforward  a  citizen,  but  under  such  disabilities  as  the  laws 
of  the  States  respectively  may  deem  it  expedient  to  prescribe  to  free 
persons  of  color."  —  2  Kkxt's  Com.  258,  n. 

1  Reprinted  by  permission.  This  hook,  published  in  IPSO,  consists  of  a  course  of 
lectures  given  by  Jtulgo  Curtis  at  the  Harvard  I^iw  School  in  1872-73.  —  Ed. 
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STATE  v.  MANN. 

SUPKEME  C'OUUT  Of  NoKTII  CaUOLINA.  1829. 

< 

[2  JJtc.  263.] 

The  defendant  was  indicted  for  an  assault  and  battery  upon  Lydia, 
the  slave  of  one  Elizabeth  .Jones. 

On  the  trial  it  appeared  that  the  defendant  had  hired  the  slave  for  a 
year — that  during  the  term,  the  slave  had  committed  some  small 
olfenee,  for  which  the  defendant  undertook  to  chastise  her  —  that  while 
in  the  act  of  so  doing,  the  slave  ran  off,  whereupon  the  defendant  called 
upon  her  to  stop,  which  being  refused,  he  shot  at  and  wounded  her. 

His  Honor,  Judge  Daniel,  charged  the  jury,  that  if  they  believed 
the  punishment  indicted  by  the  defendant  w:is  cruel  and  unwarrantable, 
and  disproportionate  to  the  offence  committed  by  the  slave,  that  in  law 
the  defendant  was  guilty,  as  he  had  only  a  special  property  iu  the 
slave. 

A  verdict  was  returned  for  the  State,  and  the  defendant  appealed. 

No  counsel  appeared  for  the  defendant.  The  Attorney- G>;ittr<d  con- 
tended, that  no  difference  existed  between  this  case  and  that  of  The 
St<He  v.  HalU  2  Hawks,  .">-S2.  In  this  case  the  weapon  used  was  one 
calculated  to  produce  death.  He  assimilated  the  relation  between  a 
master  and  a  slave,  to  those  existing  between  parents  and  children, 
masters  and  apprentices,  and  tutors  and  scholars,  and  upon  the  limita- 
tions to  the  right  of  the  superiors  in  these  relations,  he  cited  Kussell  on 
Crimes,  8GG. 

Ulfkin,  J.  A  judge  cannot  but  lament,  when  such  cases  as  the 
present  are  brought  into  judgment.  It  is  impossible  that  the  reasons 
on  which  they  go  can  be  appreciated,  but  where  institutions  similar  to 
our  own,  exist  and  are  thoroughly  understood.  The  struggle,  too,  iu 
the  judge's  own  breast  between  the  feelings  of  the  man,  and  the  duty 
of  the  magistrate  is  a  severe  one,  presenting  strong  temptation  to  put 
aside  such  questions,  if  it  be  possible.  It  is  useless,  however,  to  coin- 
plain  of  tilings  inherent  in  our  political  state.  And  it  is  criminal  in  a 
court  to  avoid  any  responsibility  which  the  laws  impose.  With  what- 
ever reluctance,  therefore,  it  is  done,  the  court  is  compelled  to  express 
an  opinion  upon  the  extent  of  the  dominion  of  the  master  over  the 
slave  in  North  Carolina. 

The  indictment  charges  a  battery  on  Lydia,  a  slave  of  Elizabeth 
Jones.  Upon  the  face  of  the  indictment,  the  case  is  the  same  as  The 
State  v.  Hull,  2  Hawks.  ."»<s2. 

No  fault  is  found  with  the  rule  there  adopted  ;  nor  would  be.  if  it 
were  now  open.  But  it  is  not  open  ;  for  the  question,  as  it  relates  to  a 
battery  on  a  slave  by  a  stranger,  is  considered  as  settled  by  that  case. 
But  the  evidence  makes  this  a  different  case.    Here  the  slave  had  been 
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hired  by  the  defendant,  and  was  in  his  possession  ;  and  the  batten' 
was  committed  during  the  period  of  hiring.  With  the  liabilities  of  the 
hirer  to  the  general  owner,  for  an  injury  permanently  impairing  the 
value  of  the  slave,  no  rule  now  hiid  down  is  intended  to  interfere. 
That  is  left  upon  the  general  doctrine  of  bailment.  The  inquiry  here 
is,  whether  a  cruel  and  unreasonable  battery  on  a  slave,  by  tlie  hirer, 
is  indictable.  The  judge  below  instructed  the  jury  that  it  is.  He 
seems  to  have  put  it  on  the  ground,  that  the  defendant  had  but  a 
special  property.  Our  laws  uniformly  treat  the  master  or  other  person 
having  the  possession  and  command  of  the  slave,  as  entitled  to  the 
same  extent  of  authority.  The  object  is  the  same  —  the  services  of 
the  slave  ;  and  the  same  powers  must  be  confided.  In  a  criminal  pro- 
ceeding, and  indeed  in  reference  to  all  other  persons  but  the  general 
owner,  the  hirer  and  possessor  of  a  slave,  in  relation  to  both  rights  and 
duties,  is  for  the  time  being,  the  owner.  This  opinion  would,  perhaps, 
dispose  of  this  particular  case;  because  the  indictment,  which  charges 
a  battery  upon  the  slave  of  Elizabeth  Jones,  is  not  supported  by  proof 
of  a  battery  upon  defendant's  own  slave;  since  different  justifications 
may  be  applicable  to  the  two  cases.  But  upon  the  general  question, 
whether  the  owner  is  answerable  criminaliter,  for  a  battery  upon  his 
own  slave,  or  other  exercise  of  authority  or  force,  not  forbidden  by 
statute,  the  court  entertains  but  little  doubt. 

That  he  is  so  liable,  has  yet  never  been  decided  ;  nor,  as  is  known, 
been  hitherto  contended.  There  have  been  no  prosecutions  of  the  sort. 
The  established  habits  and  uniform  practice  of  the  country  in  this 
respect,  is  the  best  evidence  of  the  portion  of  j>ower  deemed  by  the 
whole  community  requisite  to  the  preservation  of  the  masters  dominion. 
If  we  thought  differently,  we  could  not  set  our  notions  in  array  against 
the  judgment  of  everylxidy  else,  and  say  that  this,  or  that  authority, 
may  be  safely  lopped  off.  This  has  indeed  been  assimilated  at  the  bar 
to  the  other  domestic  relations;  and  arguments  drawn  from  the  well- 
established  principles,  which  confer  and  restrain  the  authority  of  the 
parent  over  the  child,  the  tutor  over  the  pupil,  the  master  over  the 
apprentice,  have  been  pressed  on  us.  The  court  does  not  recognize 
tiieir  application.  There  is  no  likeness  between  the  cases.  They  are 
in  opposition  to  each  other,  and  there  is  an  impassable  gulf  between 
them,  —  the  dilfercnce  is  that  which  exists  between  freedom  and  slavery 
—  and  a  greater  cannot  be  imagined.  In  the  one  the  end  in  view  is  the 
happiness  of  the  youth,  born  to  equal  rights  with  that  governor,  on 
whom  the  duty  devolves  of  training  the  young  to  usefulness,  in  a  sta- 
tion which  lit*  is  afterward  to  assume  among  freemen.  To  such  an  end, 
and  with  such  a  subject,  moral  and  intellectual  instruction  seem  the 
natural  means  ;  ami  for  the  most  part,  they  are  found  to  suffice.  Mod- 
erate force  is  superadded,  only  to  make  the  others  effectual.  If  that 
fail,  it  is  better  to  leave  the  party  to  his  own  headstrong  passions,  and 
the  ultimate  correction  of  the  law,  than  to  allow  it  to  be  immoderately 
inflicted  b}-  a  private  person.    "With  slavery  it  is  far  otherwise.  The 
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end  is  the  profit  of  the  master,  his  security  and  the  public  safety;  the 
subject,  one  doomed  in  his  own  person,  and  his  posterity,  to  live  with- 
out knowledge,  and  without  the  capacity  to  make  anything  his  own,  and 
to  toil  that  another  may  reap  the  fruits.  What  moral  considerations 
•shall  be  addressed  to  such  a  being,  to  convince  him  what,  it  is  impos- 
sible but  that  the  most  stupid  must  feel  and  know  can  never  be  true  — 
that  lie  is  thus  to  labor  upon  a  principle  of  natural  duty,  or  for  the  sake 
of  his  own  personal  happiness ;  such  services  can  only  be  expected 
from  one  who  has  no  will  of  his  own  ;  who  surrenders  his  will  in  im- 
plicit obedience  to  that  of  another.  Such  obedience  is  the  consequence 
only  of  uncontrolled  authority  over  the  body.  There  is  nothing  else 
which  can  operate  to  produce  the  effect.  The  power  of  the  master 
must  be  absolute,  to  render  the  submission  of  the  slave  perfect.  I 
most  freely  confess  my  sense  of  the  harshness  of  this  proposition  :  I 
feel  it  as  deeply  as  any  man  can.  And  as  a  principle  of  moral  right, 
every  person  in  his  retirement  must  repudiate  it.  But  in  the  actual 
condition  of  things,  it  must  be  so.  There  is  no  remedy.  This  disci- 
pline belongs  to  the  state  of  slavery.  They  cannot  be  disunited, 
without  abrogating  at  once  the  rights  of  the  master,  and  absolving 
the  .slave  from  his  subjection.  It  constitutes  the  curse  of  slavery  to 
both  the  bond  and  free  portions  of  our  population.  But  it  is  inherent 
in  the  relation  of  master  and  slave. 

That  there  may  be  particular  instances  of  cruelty  and  deliberate 
barbarity,  where,  in  conscience  the  law  might  properly  interfere,  is 
most  probable.  The  dilliculty  is  to  determine,  where  a  court  ma}'  prop- 
erly begin.  Merely  in  the  abstract  it  may  well  be  asked,  which  power 
of  the  master  accords  with  right.  The  answer  will  probably  sweep 
away  all  of  them.  But  we  cannot  look  at  the  matter  in  that  light. 
The  truth  is,  that  we  are  forbidden  to  enter  upon  a  train  of  general 
reasoning  on  the  subject.  We  cannot  allow  the  right  of  the  master  to 
be  brought  into  discussion  in  the  courts  of  justice.  The  slave,  to 
remain  a  slave,  must  be  made  sensible,  that  there  is  no  appeal  from  his 
master  ;  that  his  power  is  in  no  instance,  usurped  ;  but  is  conferred  by 
the  laws  of  man  at  least,  if  not  by  the  law  of  (iod.  The  danger  would 
be  great  indeed,  if  the  tribunals  of  justice  should  be  called  on  to  grad- 
uate the  punishment  appropriate  to  every  temper,  and  every  dereliction 
of  menial  duty.  No  man  can  anticipate  the  many  and  aggravated 
provocations  of  the  master,  which  the  slave  would  be  constantly  stimu- 
lated by  his  own  passions,  or  the  instigation  of  others  to  give  ;  or  the 
consequent  wrath  of  the  master,  prompting  him  to  bloody  vengeance, 
upon  the  turbulent  traitor  —  a  vengeance  generally  practised  with 
impunity,  by  reason  of  its  privacy.  The  court,  therefore,  disclaims 
the  power  of  changing  the  relation,  in  which  these  parts  of  our  people 
stand  to  each  other. 

We  are  happy  to  see,  that  there  is  daily  less  and  less  occasion  for 
the  interposition  of  the  courts.  The  protection  already  afforded  by 
several  statutes,  that  all-powerful  motive,  the  private  interest  of  the 
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owner,  the  benevolences  toward  each  other,  seated  in  the  hearts  of 
those  who  have  been  born  and  bred  together,  the  frowns  and  deep  exe- 
crations of  the  community  upon  the  barbarian,  who  is  guilty  of  exces- 
sive and  brutal  cruelty  Lo  his  unprotected  slave,  all  combined,  have 
produced  a  mildness  of  treatment,  and  attention  to  the  comforts  of  the  • 
unfortunate  class  of  slaves,  greatly  mitigating  the  rigors  of  servitude, 
and  ameliorating  the  condition  of  the  slaves.  The  same  causes  are 
operating,  and  will  coutinue  to  operate  with  increased  action,  until  the 
disparity  in  numbers  between  the  whites  and  blacks  shall  have  ren- 
dered the  latter  in  no  degree  dangerous  to  the  former,  when  the  police 
now  existing  may  be  further  relaxed.  This  result,  greatly  to  be 
desired,  may  be  much  more  rationally  expected  from  the  events  alluded 
to,  and  now  in  progress,  than  from  any  rash  expositions  of  abstract 
truths,  by  a  judiciary  tainted  with  a  false  and  fanatical  philanthropy, 
seeking  to  redress  an  acknowledged  evil,  by  meaus  still  more  wicked 
and  appalling  than  even  that  evil. 

I  repeat  that  I  would  gladly  have  avoided  this  ungrateful  question. 
But  being  brought  to  it,  the  court  is  compelled  to  declare,  that  while 
slavery  exists  amongst  us  in  its  present  state,  or  until  it  shall  seem  fit 
to  the  legislature  to  interpose  express  enactments  to  the  contrary,  it 
will  be  the  imperative  duty  of  the  judges  to  recognize  the  full  dominion 
of  the  owner  over  the  slave,  except  where  the  exercise  of  it  is  forbidden 
by  statute.  And  this  we  do  upon  the  ground,  that  this  dominion  is 
essential  to  the  value  of  slaves  as  property,  to  the  security  of  the  mas- 
ter, and  the  public  tranquillity,  greatly  dependent  upon  their  subordina- 
tion ;  and  in  fine,  as  most  effectually  securing  the  general  protection 
and  comfort  of  the  slaves  themselves. 

Per  Curiam.  Let  the  judgment  below  be  reversed,  and  judgment 
entered  for  the  defendant. 

In  Priyg  v.  Com.  of  I'a.,  16  Pet.  f>39  (1842),  on  a  writ  of  error  to  the 
Supreme  Court  of  Pennsylvania,  the  plaintiff  had  been  itidicted  under  a 
statute  of  that  State,  of  1826,  for  forcibly  seizing  and  removing  a  negro 
woman  to  be  kept  as  a  slave.  On  a  plea  of  not  guilty  the  jury  found  a 
special  verdict  that  the  woman  was  held  to  service  as  a  slave  under  the 
laws  of  Maryland  and  escaped  into  Pennsylvania  in  1832  ;  that  Prigg  as 
the  owner's  agent,  in  1837,  caused  the  woman  to  be  arrested  as  a  fugitive 
from  labor,  under  a  warrant  by  a  Pennsylvania  magistrate  and  to  be 
brought  before  the  same  magistrate,  who  refused  to  take  further  cogni- 
zance of  the  case,  whereupon  Prigg  removed  her  and  her  children  and 
gave  them  up  to  her  owner  in  Maryland.  Prigg  was  found  guilty,  and 
t  he  judgment,  on  error,  was  sustained  by  the  Supreme  Court  of  the  State. 
In  reversing  the  judgment,  the  Supreme  Court  of  the  United  States 
(Stokv,  .1.)  said  :  "  There  are  two  clauses  in  the  Constitution  upon  the 
subject  of  fugitives,  which  stand  in  juxtaposition  with  each  other,  and 
have  been  thought  mutually  to  illustrate  each  other.  They  are  both 
contained  in  the  2d  section  of  the  4th  article,  and  are  in  the  following 
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words:  4  A  person  charged  in  any  State  with  treason,  felony,  or  other 
crime,  who  shall  llee  from  justice,  and  be  found  in  another  State,  shall, 
on  demand  of  the  executive  authority  of  the  State  from  which  he  lied, 
he  delivered  up,  to  be  removed  to  the  State  having  jurisdiction  of  the 
crime.' 

k  No  person  held  to  service  or  labor  in  one  State  under  the  laws 
thereof,  escaping  into  another,  shall  in  consequence  of  any  law  or  regu- 
lation therein,  he  discharged  from  such  service  or  labor;  but  shall  be 
delivered  up,  on  claim  of  the  party  to  whom  such  service  or  labor  may 
he  due." 

"  The  last  clause  is  that,  the  true  interpretation  whereof  is  directly  in 
judgment  before  us.  Historically,  it  is  well  known  that  the  object  of 
this  clause  was  to  secure  to  the  citizens  of  the  slaveholding  States  the 
complete  right  and  title  of  ownership  in  their  slaves,  as  property,  in 
every  State  in  the  Union  into  which  they  might  escape  from  the  Slate 
where  they  were  held  in  servitude.  The  full  -recognition  of  this  right 
and  title  was  indispensable  to  the  security  of  this  species  of  property  in 
all  the  slaveholding  States;  and,  indeed,  was  so  vital  to  the  preserva- 
tion of  their  domestic  interests  and  institutions,  that  it  cannot  be 
doubted  that  it  constituted  a  fundamental  article,  without  the  adoption 
of  which  the  Union  could  not  have  been  formed.  Its  true  design  was 
to  guard  against  the  doctrines  and  principles  prevalent  in  the  non  slave- 
holding  States,  by  preventing  them  from  intermeddling  with,  or  obstruct- 
ing, or  abolishing  the  rights  of  the  owners  of  slaves. 

"  By  the  general  law  of  nations,  no  nation  is  bound  to  recognize  the 
state  of  slavery,  as  to  foreign  slaves  found  within  its  territorial  domin- 
ions, when  it  is  in  opposition  to  its  own  policy  and  institutions,  in  favor 
of  the  subjects  of  other  nations  where  shivery  is  recognized.  If  it  does 
it.  it  is  as  a  matter  of  comity,  and  not  as  a  matter  of  international  right. 
The  state  of  slavery  is  deemed  to  be  a  mere  municipal  regulation, 
founded  upon  and  limited  to  the  range  of  the  territorial  laws.  This 
was  fully  recognized  in  Soiwrstt's  C<ist\  Lofft's  Hep.  1  ;  s.  c.  11  State 
Trials  by  Ilarg.  :j|0;  s.  c.  20  Howell's  State  Trials,  70;  which  was 
decided  before  the  American  Revolution.  It  is  manifest  from  this  con- 
sideration, that  if  the  Constitution  had  not  contained  this  clause,  every 
non-slaveholding  State  in  the  Union  would  have  been  at  liberty  to  have 
declared  free  all  runaway  slaves  coming  within  its  limits,  and  to  have 
given  them  entire  immunity  and  protection  against  the  claims  of  their 
masters  ;  a  course  which  would  have  created  the  most  bitter  animosities, 
and  engendered  perpetual  strife  between  the  different  States.  The 
clause  was,  therefore,  of  the  la<t  importance  to  the  safety  ami  security 
of  the  Southern  States,  and  could  not  have  been  surrendered  by  them 
without  endangering  their  whole  property  in  slaves.  The  clause  was 
accordingly  adopted  into  the  Constitution  by  the  unanimous  consent 
of  the  trainers  of  it;  a  proof  at  once  of  its  intrinsic  and  practical 
necessity.  .  .  . 

"  We  have  said  that  the  clause  contains  a  positive  and  unqualified 
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recognition  of  the  right  of  the  owner  in  the  slave,  unaffected  by  any 
Stale  law  or  regulation  whatsoever,  because  there  is  no  qualification  or 
restriction  of  il  to  be  found  therein  ;  and  we  have  no  right  to  insert  any, 
which  is  not  expressed,  and  cannot  be  fairly  implied.  Especially  are 
we  estopped  from  so  doing,  when  the  clause  puts  the  right  to  the  service 
or  labor  upon  the  same  ground  and  to  the  same  extent  in  every  other 
State  as  in  the  State  from  which  the  slave  escaped,  and  in  which  he 
was  held  to  the  service  or  labor.  If  this  be  so,  then  all  the  incidents  to 
that  right  attach  also.  The  owner  must,  therefore,  have  the  right  to 
seize  and  repossess  the  slave,  which  the  local  laws  of  his  own  State  con- 
fer upon  him  as  property ;  and  we  all  know  that  this  right  of  seizure 
and  recaption  is  universallv  acknowledged  in  all  the  slavcholdiu"  States. 
Indeed,  this  is  no  more  than  a  mere  allirmance  of  the  principles  of  the 
common  law  applicable  to  this  very  subject.  Bi.ackstosk,  J.,  3  lil. 
Com.  4,  lays  it  down  as  unquestionable  doctrine.  'Recaption  or  re- 
prisal' (says  he)  'is  another  species  of  remedy  by  the  mere  act  of  the 
party  injured.  This  happens  when  any  one  hath  deprived  another  of 
his  property  in  goods  or  chattels  personal,  or  wrongfully  detains  one's 
wife,  child,  or  servant ;  in  which  case  the  owner  of  the  goods,  and  the 
husband,  parent,  or  master  may  lawfully  claim  and  retake  them,  wher- 
ever he  happens  to  find  them,  so  it  be  not  in  a  riotous  manner,  or 
attended  with  a  breach  of  the  peace.'  Upon  this  ground  we  have  not 
the  slightest  hesitation  in  holding,  that,  under  and  in  virtue  of  the  Con- 
stitution, the  owner  of  a  slave  is  clothed  with  entire  authority,  in  every 
State  in  the  Union,  to  seize  and  recapture  his  slave,  whenever  he  can 
do  it  without  any  breach  of  the  peace  or  any  illegal  violence.  In  this 
sense,  and  to  this  extent  this  clause  of  the  constitution  may  properly  be 
said  to  execute  itself,  and  to  require  no  aid  from  legislation,  State  or 
national. 

"  But  the  clause  of  the  Constitution  does  not  stop  here.  .  .  .  It  says  : 
'  But  he  (the  slave)  shall  be  delivered  up  on  claim  of  the  party  to 
whom  such  service  or  labor  may  be  due.'  Now.  we  think  it  exceed- 
ingly difficult,  if  not  impracticable,  to  read  this  language  and  not  to 
feel  that  it  contemplated  some  further  remedial  redress  than  that  winch 
might  be  administered  at  the  hands  of  the  owner  himself.  A  claim  is 
to  be  made.  What  is  a  claim?  It  is,  in  a  just  juridical  sense,  a  de- 
mand of  some  matter  as  of  right  made  by  one  person  upon  another,  to 
do  or  to  forbear  to  do  some  act  or  thing  as  a  matter  of  duty.  .  .  . 

"  It  is  plain,  then,  that  where  a  claim  is  made  by  the  owner,  out  of  pos- 
session, for  the  delivery  of  a  slave,  it  must  be  made,  if  at  all,  against 
sonic  other  person  ;  and  inasmuch  as  the  right  is  a  right  of  property 
capable  of  being  recognized  and  asserted  by  proceedings  before  a  court 
of  justice,  between  parties  adverse  to  each  other,  it  constitutes,  in  the 
strictest  sense,  a  controversy  between  the  parties,  and  a  case  '  arising 
under  the  Constitution '  of  the  United  States ;  within  the  express  dele- 
gation of  judicial  power  given  by  that  instrument.  Congress,  then,  may 
call  that  power  into  activity  for  the  very  purpose  of  giving  effect  to  that 
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right ;  ami  if  so,  then  it  may  prescribe  the  mode  ami  extent  in  which 
it  shall  be  applied,  and  how,  and  under  what  circumstances  the  proceed- 
ings shall  atFord  a  complete  protection  and  guarantee  to  the  right. 

•k  Congress  has  taken  this  very  view  of  the  power  and  duty  of  the 
national  government.  As  early  as  the  year  17'Jl,  the  attention  of  Con- 
gress was  drawn  to  it  (as  we  shall  hereafter  more  fully  see),  in  conse- 
quence of  some  practical  ditliculties  arising  under  the  other  clause 
respecting  fugitives  from  justice  escaping  into  other  {States.  The 
result  of  their  deliberations  was  the  passage  of  the  Act  of  the  12th  of 
February,  171)3,  c.  51  (7)."  [This  Act  provided  for  the  arrest  of  fugi- 
tives from  service,  for  carrying  them  before  a  judge  or  magistrate,  and, 
upon  proof  to  his  satisfaction  of  the  master's  right  under  the  laws  of 
the  State  or  Territory  from  which  the  fugitive  came,  for  the  issuing  of  a 
certificate  which  should  warrant  the  removal  of  the  fugitive.  The  court 
go  on  to  hold  this  Act  valid,  to  declare  the  power  of  Congress  over  the  sub- 
ject to  be  exclusive,  aud  the  statute  of  Pennsylvania  unconstitutional^ 1 

1  "  I  have  always  thought  that  the  Constitution  addressed  itself  to  the  legislatures  of 
the  States  or  to  tin-  States  themselves.  It  says  that  those  persons  escaping  to  other 
States  'shall  be  delivered  up,'  ami  I  confess  I  have  always  heen  of  the  opinion  that  it 
was  an  injunction  upon  the  States  themselves. 

"  When  it  is  said  that  a  person  escaping  into  another  State,  and  coming  within  the 
jurisdiction  of  that  State,  shall  he  delivered  up,  it  seems  to  ine  the  import  of  the  clause 
is,  that  the  State  itself,  in  obedience  to  the  Constitution,  shall  cause  him  to  he  deliv- 
ered up.  That  is  my  judgment.  I  have  alwavs  entertaiued  that  opinion,  and  I  enter- 
tain it  now.  Hut  when  the  suhject,  some  years  ago,  was  he  fore  the  Supreme  Court  of 
the  United  States,  the  majority  of  t lie  judges  held  that  the  jwwer  to  cause  fugitives 
from  service  to  he  delivered  up  was  a  power  to  he  exercised  under  the  authority  of 
this  government.  I  do  not  know,  on  t he  whole,  that  it  may  not  have  heen  a  fortunate 
decision.  My  habit  is  to  respect  the  result  of  judicial  deliberations  and  the  solemnity 
of  judicial  decisions.  As  it  now  stands,  the  business  of  seeing  that  these  fugitives  are- 
delivered  up  resides  in  the  power  of  Congress  and  the  national  judicature,  and  my 
friend  at  the  head  of  the  Judiciary  Committee  has  a  1  •  i  1 1  on  the  subject  now  before  tho 
Senate,  which,  with  some  amendments  to  it,  I  propose  to  support,  with  all  its  pro- 
visions, to  the  fullest  extent."  —  Daxiki.  Webstkh,  <>/'  the  7ih  of  March, 
IS.V),  \Y»rk*,  vi.  35  4. 

In  At>!,  man  v.  fix>rh,  21  How.  50ti.  52fi  (1S59),  the  case  grew  out  of  resistance  to 
the  second  Federal  law  for  the  rendition  of  fugitive  slaves, —  that  of  September  IS, 
lS.'ji),  to  which  Mr.  Webster  alluded  in  the  passage  above  quoted.  Near  the  end  of 
the  opinion,  Tankv.  C.  J.,  for  the  court,  said  :  "  Although  we  think  it  unnecessary  to 
discuss  these  questions,  yet,  as  they  have  been  decided  by  the  State  court,  and  are  be- 
fore us  on  the  record,  and  we  are  not  willing  to  be  misunderstood,  it  is  proper  to  sav 
tii.it,  in  the  judgment  of  this  court,  the  Act  of  Congress  commonly  t  ailed  tin-  Fugitive 
Slave  Law  is,  in  all  of  its  provisions,  fully  authorized  by  the  Constitution  of  the  United 
States;  that  the  commissioner  had  lawful  authority  to  issue  the  warrant  and  commit 
the  party,  and  that  his  proceedings  were  regular  and  conformable  to  law." 

See  (,:ror,-s  v.  Slauqhlrr,  15  l'et.  449  (1841)  ;  .SWfcr  et  al  v.  Graham,  10  How.  82 
(1650);  Ktntucky  v.  Dennison,  24  How.  66  (I860).  — El>. 
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DRED  SCOTT  v.  SANDFORD. 

Supreme  Court  of  the  Uniteo  States.  1857. 
[I 'J  How.  393  ] 

[Error  lo  the  Circuit  Court  of  the  United  States  for  the  District  of 
Missouri.  The  facts  are  stated  in  the  opinion  printed  below.  All  the 
judges  gave  opinions  ;  that  of  Mr.  Justice  Nelson  is  here  presented,  he- 
cause  a  selection  must  he  made,  and  because  this  opinion  alone  limits 
itself  to  grounds  agreed  upon  by  a  majority  of  the  court  and  necessary 
to  the  disposition  of  the  case.]1 

Nelson.  J.  I  shall  proceed  to  state  the  grounds  upon  which  I  have 
arrived  at  the  conclusion,  that  the  judgment  of  the  court  below  should 
be  aflirmcd.  The  suit  was  brought  in  the  court  below  by  the  plaintiff, 
for  the  purpose  of  asserting  his  freedom,  and  that  of  Harriet;  his  wife, 
and  two  children. 

The  defendant  plead,  in  abatement  to  the  suit,  that  the  cruise  of 
action,  if  any,  accrued  to  the  plaintitf  out  of  the  jurisdiction  of  the 
court,  and  exclusively  within  the  jurisdiction  of  the  courts  of  the  State 
of  Missouri ;  for,  that  the  said  plaintiff  is  not  a  citizen  of  the  State  of 
Missouri,  as  alleged  in  the  declaration,  because  he  is  a  negro  of  African 
descent;  his  ancestors  were  of  pure  African  blood,  and  were  brought 
into  this  country  and  sold  as  negro  slaves. 

To  this  plea  the  plaintiff  demurred,  and  the  defendant  joined  in 
demurrer.  The  court  below  sustained  the  demurrer,  holding  that  the 
plea  was  insufficient  in  law  to  abate  the  suit. 

The  defendant  then  plead  over  in  bar  of  the  action  : 
1.  The  general  issue.  2.  That  the  plaintiff  was  a  negro  slave,  the 
lawful  property  of  the  defendant.  And  3.  That  Harriet,  the  wife  of 
said  plaintiff,  and  the  two  children,  were  the  lawful  slaves  of  the  said 
defendant.  Issue  was  taken  upon  these  pleas,  and  the  cause  went 
down  to  trial  before  the  court  and  jury,  and  an  agreed  state  of  facts 
was  presented,  upon  which  the  trial  proceeded,  and  resulted  in  a  ver- 
dict for  the  defendant,  under  the  instructions  of  the  court. 
The  facts  agreed  upon  were  substantially  as  follows  : 
That  in  the  year  1*31,  the  plaintiff.  Scott,  was  a  negro  slave  of  Dr. 
Emerson,  who  was  a  sursreon  in  the  army  of  the  United  States  :  and  in 
that  year  he  took  the  plaintiff  from  the  State  of  Missouri  to  the  military 
post  at  Rock  Island,  in  the  State  of  Illinois,  and  held  him  there  as  a 
slave  until  the  mouth  of  April  or  May,  ix.'lG.  At  this  date.  Dr.  Emer- 
son removed,  with  the  plaintiff,  from  the  Rock  Island  post  to  the 
military  post  at  Fort  Snelling.  situate  on  the  west  bank  of  the  Missis- 
sippi River,  in  the  Territory  of  Upper  Louisiana,  and  north  of  the 

1  It  wn-i  originally  prepare*!,  by  direction  of  Hip  majority,  to  stand  as  the  opinion  of 
the  court.    See  note,  p.  494,  infra  ;  also  Tyler's  "  Life  of  Taney,"  384.  —  Ed. 
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latitude  thirty-six  degrees  thirty  minutes,  and  north  of  the  State  of 
Missouri.  That  he  held  the  plaintiff  in  slavery,  at  Fort  Snelling,  from 
the  last-mentioned  date  until  the  year  1838. 

That  in  the  year  1835,  Harriet,  mentioned  in  the  declaration,  was  a 
negro  slave  of  Major  Taliaferro,  who  belonged  to  the  army  of  the 
United  States;  and  in  that  year  he  took  her  to  Fort  Snelling.  already 
mentioned,  and  kept  her  there  as  a  slave  until  the  year  1830,  and  then 
sold  and  delivered  her  to  Dr.  Emerson,  who  held  her  in  slavery,  at 
Fort  Snelling,  until  the  year  1838.  That  in  the  year  183G,  the  plaintiff 
and  Harriet  were  married,  at  Fort  Snelling,  with  the  consent  of  their 
master.  The  two  children,  Eliza  and  Lizzie,  are  the  fruit  of  this  mar- 
riage. The  first  is  about  fourteen  years  of  age,  and  was  boi  h  on  board 
the  steamboat  ''Gipsey,"  north  of  the  State  of  Missouri,  ami  upon  the 
Mississippi  liiver;  the  other,  about  seven  years  of  age,  was  born  in 
the  State  of  Missouri,  at  the  military  post  called  Jefferson  Barracks. 

In  1838,  Dr.  Emerson  removed  the  plaintiff,  Harriet,  and  their 
daughter  Eliza,  from  Fort  Snelling  to  the  State  of  Missouri,  where 
they  have  ever  since  resided.  And  that,  before  the  commencement  of 
this  suit,  they  were  sold  by  the  doctor  to  Sandford,  the  defendant,  who 
has  claimed  and  held  them  as  slaves  ever  since. 

The  agreed  case  also  states  that  the  plaintiff  brought  a  suit  for  his 
freedom,  in  the  Circuit  Court  of  the  State  of  Missouri,  on  which  a  judg- 
ment was  rendered  in  his  favor;  but  that,  on  a  writ  of  error  from  the 
Supreme  Court  of  the  State,  the  judgment  of  the  court  below  was  re- 
versed, and  the  cause  remanded  to  the  circuit  for  a  new  trial. 

On  closing  the  testimony  in  the  court  below,  the  counsel  for  the 
plaintiff  prayed  the  court  to  instruct  the  jury,  upon  the  agreed  state  of 
facts,  that  they  ought  to  find  for  the  plaintiff;  when  the  court  refused, 
and  instructed  them  that,  upon  the  facts,  the  law  was  with  the  de- 
fendant. 

With  respect  to  the  plea  in  abatement,  which  went  to  the  citizenship 
of  the  plaintiff,  and  his  competency  to  bring  a  suit  in  the  Federal  courts, 
the  common-law  rule  of  pleading  is,  that  upon  a  judgment  against  the 
plea  on  demurrer,  and  that  the  defendant  answer  over,  and  the  defend- 
ant submits  to  the  judgment,  and  pleads  over  to  the  merits,  the  plea  in 
abatement  is  deemed  to  be  waived,  and  is  not  afterwards  to  be  regarded 
as  a  part  of  the  record  in  deciding  upon  the  rights  of  the  parties.  Tlu  re 
is  some  question,  however,  whether  this  rule  of  pleading  applies  to  the 
peculiar  system  and  jurisdiction  of  the  Federal  courts.  As,  in  these 
courts,  if  the  facts  appearing  on  the  record  show  that  the  Circuit  Court 
had  no  jurisdiction,  its  judgment  will  be  reversed  in  the  appellate  court 
for  that  cause,  and  the  case  remanded  with  directions  to  be  dismissed. 

In  the  view  we  have  taken  of  the  case,  it  will  not  be  necessary  to 
pass  upon  this  question,  and  we  shall  therefore  proceed  at  once  to  an 
examination  of  the  case  upon  its  merits.  The  question  upon  the  merits, 
in  general  terms,  is,  whether  or  not  the  removal  of  the  plaintiff,  who 
was  a  slave,  with  his  master,  from  the  State  of  Missouri  to  the  State  of 
vol.  i.  — 31 
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Illinois,  with  a  view  to  a  temporary  residence,  and  after  such  residence 
and  return  to  the  slave  State,  such  residence  in  the  free  State  works  an 
emancipation. 

As  appears  from  an  agreed  statement  of  facts,  this  question  has  been 
before  the  highest  court  of  the  State  of  Missouri,  and  a  judgment 
rendered  that  this  residence  in  the  free  State  has  no  such  effect;  but, 
on  the  contrary,  that  his  original  condition  continued  unchanged. 

The  court  below,  the  Circuit  Court  of  the  United  States  for  Missouri, 
in  which  this  suit  was  afterwards  brought,  followed  the  decision  of  the 
.State  court,  and  rendered  a  like  judgment  against  the  plaintiff. 

The  argument  against  these  decisions  is,  that  the  laws  of  Illinois, 
forbidding  slavery  within  her  territory,  had  the  effect  to  set  the  slave 
free  while  residing  in  that  State,  and  to  impress  upon  him  the  condi- 
tion and  stains  of  a  freeman  ;  and  that,  by  force  of  these  laws, 
this  status  and  condition  accompanied  him  on  his  return  to  the  slave 
State,  and  of  consequence  he  could  not  be  there  held  as  a  slave. 

This  question  has  been  examined  in  the  courts  of  several  of  the 
slaveholding  States,  and  different  opinions  expressed  and  conclusions 
arrived  at.  We  shall  hereafter  refer  to  some  of  them,  and  to  the  prin- 
ciples upon  which  they  are  founded.  Our  opinion  is,  that  the  question 
is  one  which  belongs  to  each  State  to  decide  for  itself,  either  by  its 
legislature  or  courts  of  justice ;  and  hence,  in  respect  to  the  case 
before  us,  to  the  State  of  Missouri  — a  question  exclusively  of  Missouri 
law,  and  which,  when  determined  by  that  State,  it  is  the  duty  of  the 
Federal  courts  to  follow  it.  In  other  words,  except  in  cases  where  the 
power  is  restrained  by  the  Constitution  of  the  United  States,  the  law  of 
the  State  is  supreme  over  the  subject  of  slavery  within  its  jurisdiction. 

As  a  practical  illustration  of  the  principle,  we  may  refer  to  the  legis- 
lation of  the  free  States  in  abolishing  slavery,  and  prohibiting  its 
introduction  into  their  territories.  Confessedly,  except  as  restrained 
bv  the  Federal  Constitution,  they  exercised,  and  rightfully,  complete 
and  absolute  power  over  the  subject.  Upon  what  principle,  then,  can 
it  be  denied  to  the  State  of  Missouri?  The  power  flows  from  the 
sovereign  character  of  the  States  of  this  Union;  sovereign,  not  merely 
as  respects  the  Federal  government  —  except  as  they  have  consented 
to  its  limitation  —  but  sovereign  as  respects  each  other.  Whether, 
therefore,  the  State  of  Missouri  will  recognize  or  give  effect  to  the 
laws  of  Illinois  within  her  territories  on  the  subject  of  slavery,  is  a 
question  for  her  to  determine.  Nor  is  there  any  constitutional  power 
in  this  government  that  can  rightfully  control  her. 

Every  Stat.' or  nation  possesses  an  exclusive  sovereignty  and  juris- 
diction within  her  own  territory;  and,  her  laws  affect  and  bind  u\\ 
property  and  persons  residing  within  it.  It  may  regulate  the  manner 
and  circumstances  under  which  property  is  held,  and  the  condition, 
capacity,  and  state,  of  all  persons  therein  ;  and,  also,  the  remedy  and 
modes  of  administering  justice.  And  it  is  equally  true,  that  no  State 
or  nation  can  affect  or  bind  property  out  of  its  territory,  or  persons  not 
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residing  within  it.  No  State,  therefore,  can  enact  laws  to  operate  be- 
yond its  own  dominions,  and,  if  it  attempts  to  do  so,  it  may  be  lawfully 
refused  obedience.  Such  laws  can  have  no  inherent  authority  extra- 
territorialh*.  This  is  the  necessary  result  of  the  independence  of  dis- 
tinct and  separate  sovereignties. 

Now,  it  follows  from  these  principles,  that  whatever  force  or  effect 
the  laws  of  one  .State  or  nation  may  have  in  the  territories  of  another, 
must  depend  solely  upon  the  laws  and  municipal  regulations  of  the 
latter,  upon  its  own  jurisprudence  and  polity,  and  upon  its  own  express 
or  tacit  consent. 

Judge  Story  observes,  in  his  Conflict  of  Laws  (p.  2-1),  ''  that  a  State 
may  prohibit  the  operation  of  all  foreign  laws,  and  the  rights  growing 
out  of  them,  within  its  territories."  "And  that  when  its  code  speaks 
positively  on  the  subject,  it  must  be  obeyed  by  all  persons  who  are 
within  reach  of  its  sovereignty  ;  when  its  customary  unwritten  or  com- 
mon law  speaks  directly  on  the  subject,  it  is  equally  to  be  obeyed.'' 

Nations,  from  convenience  and  comity,  and  from  mutual  interest,  and 
a  sort  of  moral  necessity  to  do  justice,  recognize  and  administer  the 
laws  of  other  countries.  But,  of  the  nature,  extent,  and  utility,  of 
them,  respecting  property,  or  the  state  and  condition  of  persons  within 
her  territories,  each  nation  judges  for  itself;  and  is  never  bound,  even 
upon  the  ground  of  comity,  to  recogni/.e  them,  if  prejudicial  to  her 
own  interests.  The  recognition  is  purely  from  comity,  and  not  from 
any  absolute  or  paramount  obligation. 

Judge  Story  again  observes  (3'JS),  li  that  the  true  foundation  and 
extent  of  the  obligation  of  the  laws  of  one  nation  within  another  is  the 
voluntary  consent  of  the  latter,  and  is  inadmissible  when  they  are 
contrary  to  its  known  interests."  And  he  adds,  ••in  the  silence  of  any 
positive  rule  atliiming  or  denying  or  restraining  the  operation  of  the 
foreign  laws,  courts  of  justice  presume  the  tacit  adoption  of  them  by 
their  own  government,  unless  they  are  repugnant  to  its  policy  or  pre- 
judicial to  its  interests."  See  also  2  Kent  Com.,  p.  457 ;  13  Peters, 
511).  581). 

These  principles  fully  establish,  that  it  belongs  to  the  sovereign  State 
of  Missouri  to  determine  by  her  laws  the  question  of  slavery  within 
her  jurisdiction,  subject  only  to  such  limitations  as  may  be  found  in  the 
Federal  Constitution;  and.  further,  that  the  laws  of  other  States  of 
the  Confederacy,  whether  enacted  by  their  legislatures  or  expounded 
by  their  courts,  can  have  no  operation  within  her  territory,  or  affect 
rights  growing  out  of  her  own  laws  on  the  subject.  This  is  the  neces- 
sary result  of  the  independent  and  sovereign  character  of  t lie  State. 
The  principle  is  not  peculiar  to  the  State  of  Missouri,  but  is  equally 
applicable  to  each  State  belonging  to  the  Confederacy.  The  laws  of 
each  have  no  extra-territorial  operation  within  the  jurisdiction  of  an- 
other, except  such  as  may  be  voluntarily  conceded  by  her  laws  or  courts 
of  justice.  To  the  extent  of  such  concession  upon  the  rule  of  comity 
of  nations,  the  foreign  law  may  operate,  as  it  then  becomes  a  part  of 
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the  municipal  law  of  the  State.  When  determined  that  the  foreign 
law  shall  have  effect,  the  municipal  law  of  the  State  retires,  and  gives 
place  to  the  foreign  law. 

In  view  of  these  principles,  let  us  examine  a  little  more  closely  the 
doctrine  of  those  who  maintain  that  the  law  of  Missouri  is  not  to 
govern  the  status  and  condition  of  the  plaintiff.  They  insist  that  the 
removal  and  temporary  residence  with  his  master  in  Illinois,  where 
slavery  is  inhibited,  had  the  effect  to  set  him  free,  and  that  the  same 
effect  is  to  be  given  to  the  law  of  Illinois,  within  the  State  of  Missouri, 
after  his  return.  Why  was  he  set  free  in  Illinois?  Because  the  law 
of  Missouri,  under  which  he  was  held  as  a  slave,  had  no  operation  by 
its  own  force  extra-territorially  ;  and  the  State  of  Illinois  refused  to 
recognize  its  effect  within  her  limits,  upon  principles  of  comity,  as  a 
state  of  slavery  was  inconsistent  with  her  laws,  and  contrary  to  her 
policy.  But,  how  is  the  case  different  on  the  return  of  the  plaintiff 
to  the  State  of  Missouri?  Is  she  bound  to  recognize  and  enforce  the 
law  of  Illinois?  For,  unless  she  is,  the  status  and  condition  of  the  slave 
upon  his  return  remains  the  same  as  originally  existed.  Has  the  law 
of  Illinois  any  greater  force  within  the  jurisdiction  of  Missouri,  than 
the  laws  of  the  latter  within  that  of  the  former?  Ccrtainlv  not.  Thev 
stand  upon  an  equal  footing.  Neither  has  any  force  extra-territorially. 
except  what  may  be  voluntarily  conceded  to  them. 

It  has  been  supposed,  by  the  counsel  for  the  plaintiff,  that  a  rule 
laid  down  by  Huberus  had  some  bearing  upon  this  question.  Huberus 
observes  that  "•personal  qualities,  impressed  by  the  laws  of  any  place, 
surround  and  accompany  the  person  wherever  he  goes,  with  this  effect  : 
that  in  every  place  he  enjoys  and  is  subject  to  the  same  law  which  other 
persons  of  his  class  elsewhere  enjoy  or  are  subject  to."  De  Confl. 
Leg.,  lib.  1,  tit.  3,  sec.  12;  4  Dallas,  37.")  n.  ;  1  Story  Con.  Laws,  pp. 
59,"  fit). 

The  application  sought  to  be  given  to  the  rule  was  this :  that  as  Dred 
Scott  was  free  while  residing  in  the  State  of  Illinois,  by  the  laws  of 
that  State,  on  his  return  to  the  State  of  Missouri  he  carried  with  him 
the  personal  qualities  of  freedom,  and  that  the  same  effect  must  be 
given  to  his  status  there  as  in  the  former  Slate.  But  the  difficulty  in 
the  case  is  in  the  total  misapplication  of  the  rule. 

These  personal  qualities,  to  which  Huberus  refers,  are  those  im- 
pressed upon  the  individual  by  the  law  of  the  domicil;  it  is  this  that 
the  author  claims  should  be  permitted  to  accompany  the  person  into 
whatever  country  he  might  go,  and  should  supersede  the  law  of  the 
place  where  he  had  taken  up  a  temporary  residence. 

Now,  as  the  domicil  of  Scott  was  in  the  State  of  Missouri,  where  he 
was  a  slave,  and  from  whence  he  was  taken  by  his  master  into  Illinois 
for  a  temporary  residence,  according  to  the  doctrine  of  Huberus,  the 
law  of  his  domicil  would  have  accompanied  him,  and  during  his  resi- 
dence there  he  would  remain  in  the  same  condition  as  in  the  State  of 
Missouri.    In  order  to  have  given  effect  to  the  rule,  as  claimed  in  the 
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argument,  it  should  have  been  first  shown  that  a  domicil  had  been 
acquired  in  the  free  State,  which  canuot  be  pretended  upon  the  agreed 
facts  in  the  case.  But  the  true  answer  to  the  doctrine  of  Iluberus  is, 
that  the  rule,  in  any  aspect  in  which  it  may  be  viewed,  has  no  bearing 
upon  cither  side  of  the  question  before  us,  even  if  conceded  to  the 
extent  laid  down  by  the  author;  for  he  admits  that  foreign  govern- 
ments give  effect  to  these  laws  of  the  domicil  no  further  than  they  are 
consistent  with  their  own  laws,  and  not  prejudicial  to  their  own  sub- 
jects ;  in  other  words,  their  force  and  effect  depend  upon  the  law  of 
comity  of  the  foreign  government.  We  should  add,  also,  that  this 
general  rule  of  Iluberus,  referred  to,  has  not  been  admitted  in  the 
practice  of  nations,  nor  is  it  sanctioned  by  the  most  approved  jurists 
of  international  law.  Story  Con.,  sees.  91,  9G,  103,  104;  2  Kent 
Com.,  p.  457,  158;  1  Burge  Con.  Laws,  pp.  12,  127. 

We  come  now  to  the  decision  of  this  court  in  the  case  of  St  ruder  ct 
al.  v.  Graham y  10  How.  p.  2.  The  case  came  up  from  the  Court  of 
Appeals,  in  the  State  of  Kentucky.  The  question  in  the  case  was, 
whether  certain  slaves  of  Graham,  a  resident  of  Kentucky,  who  had 
been  employed  temporarily  at  several  places  in  the  State  of  Ohio,  with 
their  master's  consent,  and  had  returned  to  Kentucky  iuto  his  service, 
had  thereby  become  entitled  to  their  freedom.  The  Court  of  Appeals 
held  that  they  had  not.  The  case  was  brought  to  this  court  under  the 
twenty-fifth  section  of  the  Judiciary  Act.  This  court  held  that  it  had 
no  jurisdiction,  for  the  reason,  the  question  was  one  that  belonged 
exclusively  to  the  State  of  Kentucky.  The  Chief  Justice,  in  deliver- 
ing the  opinion  of  the  court,  observed  that  "  every  State  has  au 
undoubted  right  to  determine  the  status  or  domestic  and  social  con- 
dition of  the  persons  domiciled  within  its  territory,  except  in  so  far 
as  the  powers  of  the  States  in  this  respect  are  restrained,  or  duties  and 
obligations  imposed  upon  them,  by  the  Constitution  of  the  United 
States.  There  is  nothing  in  the  Constitution  of  the  United  States,  he 
observes,  that  can  in  any  degree  control  the  law  of  Kentucky  upon 
this  subject.  And  the  condition  of  the  negroes,  therefore,  as  to  free- 
dom or  slavery,  after  their  return,  depended  altogether  upon  the  laws 
of  that  State,  and  could  not  be  influenced  by  the  laws  of  Ohio.  It  was 
exclusively  in  the  power  of  Kentucky  to  determine,  for  herself,  whether 
their  employment  in  another  State  should  or  should  not  make  them  free 
on  their  return." 

It  has  been  supposed,  in  the  argument  on  the  part  of  the  plaintiff, 
that  the  eighth  section  of  the  Act  of  Congress  passed  March  G.  1820 
(3  St.  at  Large,  p.  544),  which  prohibited  slavery  north  of  thirty-six 
degrees  thirty  minutes,  within  which  the  plaintiff  and  his  wife  tempo- 
rarily resided  at  Fort  Snelling,  possessed  some  superior  virtue  and  effect, 
extra-tcrritorially,  and  within  the  State  of  Missouri,  beyond  that  of 
the  laws  of  Illinois,  or  those  of  Ohio  in  the  case  of  Strutter  ct  al.  v. 
Graham.  A  similar  ground  was  taken  and  urged  upon  the  court  in  the 
case  just  mentioned,  under  the  ordinauce  of  1787,  which  was  enacted 
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during  the  time  of  the  Confederation,  and  re-enacted  by  Congress  after 
the  adoption  of  the  Constitution,  with  some  amendments  adapting  it  to 
the  new  government.    1  St.  at  Large,  p.  oO. 

In  answer  to  this  ground,  the  Chief  Justice,  in  delivering  the  opinion 
of  the  court,  observed  :  kl  The  argument  assumes  that  the  six  articles 
which  that  ordinance  declares  to  be  perpetual,  are  still  in  force  in  the 
States  since  formed  within  the  Territory,  and  admitted  into  the  Union. 
If  this  proposition  could  be  maintained,  it  would  not  alter  the  question  ; 
1'or  the  regulations  of  Congress,  under  the  old  Confederation  or  the 
present  Constitution,  for  the  government  of  a  particular  Territory, 
could  have  no  force  beyond  its  limits.  It  certainty  could  not  restrict 
the  power  of  the  States,  within  their  respective  territories,  nor  in  any 
manner  interfere  with  their  laws  and  institutions,  nor  give  this  court 
control  over  them. 

"The  ordinance  in  question,"  he  observes,  "  if  still  in  force,  could 
have  no  more  operation  than  the  laws  of  Ohio  in  the  State  of  Ken- 
tucky, and  could  not  influence  the  decision  upon  the  rights  of  the 
master  or  the  slaves  in  that  State/' 

This  view,  thus  authoritatively  declared,  furnishes  a  conclusive  answer 
to  the  distinction  attempted  to  be  set  up  between  the  extra-territorial 
effect  of  a  State  law  and  the  Act  of  Congress  in  question. 

It  must  be  admitted  that  Congress  possesses  no  power  to  regulate  or 
abolish  slavery  within  the  States ;  and  that,  if  this  Act  had  attempted 
any  such  legislation,  it  would  have  been  a  nullity.  And  yet  the  argu- 
ment here,  if  there  be  any  force  in  it,  leads  to  the  result,  that  effect 
may  be  given  to  such  legislation  ;  for  it  is  only  by  giving  the  Act  of 
Congress  operation  within  the  State  of  Missouri,  that  it  can  have  any 
effect  upon  the  question  between  the  parties.  Having  no  such  effect 
directly,  it  will  be  difficult  to  maintain,  upon  any  consistent  reasoning, 
that  it  can  be  made  to  operate  indirectly  upon  the  subject. 

The  argument,  we  think,  in  any  aspect  in  which  it  may  be  viewed, 
is  utterly  destitute  of  support  upon  any  principles  of  constitutional 
law.  as,  according  to  that,  Congress  has  no  power  whatever  over  the 
subject  of  slavery  within  the  State ;  and  is  also  subversive  of  the 
established  doctrine  of  international  jurisprudence,  as,  according  to 
that,  it  is  an  axiom  that  the  laws  of  one  government  have  no  force 
within  the  limits  of  another,  or  extra- territorially,  except  from  the 
consent  of  the  latter. 

It  is  perhaps  not  unfit  to  notice,  in  this  connection,  that  many  of  the 
most  eminent  statesmen  and  jurists  of  the  country  entcitain  the  opinion 
that  this  provision  of  the  Act  of  Congress,  even  within  the  territory 
to  which  it  relates,  was  not  authorized  by  any  power  under  the  Consti- 
tution. The  doctrine  here  contended  for,  not  only  upholds  its  validity 
in  the  territory,  but  claims  for  it  effect  beyond  and  within  the  limits  of 
a  sovereign  State  —  an  effect,  as  insisted,  that  displaces  the  laws  of  the 
State,  and  substitutes  its  own  provisions  in  their  place. 

The  consequences  of  any  such  construction  are  apparent    If  Con- 
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gress  possesses  the  power,  under  the  Constitution,  to  abolish  slavery 
in  a  Territory,  it  must  necessarily  possess  the  like  power  to  establish 
it.  It  cannot  be  a  one  sided  power,  as  may  suit  the  convenience  or 
particular  views  of  the  advocates.  It  is  a  power,  if  it  exists  at  all, 
over  the  whole  subject ;  and  then,  upon  the  process  of  reasoning  which 
seeks  to  extend  its  influence  beyond  the  Territory,  and  within  the 
limits  of  a  State,  if  Congress  should  establish,  instead  of  abolish, 
slavery,  we  do  not  see  but  that,  if  a  slave  should  be  removed  from  the 
Territory  into  a  free  State,  his  status  would  accompany  him,  and  con- 
tinue, notwithstanding  its  laws  against  slavery.  The  laws  of  the  free 
State,  according  to  the  argument,  would  be  displaced,  and  the  Act  of 
Congress,  in  its  effect,  be  substituted  in  their  place.  We  do  not  see 
how  this  conclusion  could  he  avoided,  if  the  construction  against  which 
we  are  contending  should  prevail.  We  are  satisfied,  however,  it  is 
unsound,  and  that  the  true  answer  to  it  is,  that  even  conceding,  for  the 
purposes  of  the  argument,  that  this  provision  of  the  Act  of  Congress  is 
valid  within  the  Territory  for  which  it  was  enacted,  it  can  have  no 
operation  or  effect  beyond  its  limits,  or  within  the  jurisdiction  of  a 
State.  It  can  neither  displace  its  laws,  nor  change  the  status  or 
condition  of  its  inhabitants.  • 

Our  conclusion,  therefore,  is,  upon  this  branch  of  the  case,  that  the 
question  involved  is  one  depending  solely  upon  the  law  of  Missouri, 
and  that  the  Federal  court  sitting  in  the  State,  and  trying  the  case 
before  us,  was  bound  to  follow  it. 

The  remaining  question  for  consideration  is.  What  is  the  law  of  the 
State  of  Missouri  on  this  subject?  And  it  would  be  a  sufficient  answer 
to  refer  to  the  judgment  of  the  highest  court  of  the  State  in  the  very 
case,  were  it  not  due  to  that  tribunal  to  state  somewhat  at  large  the 
course  of  decision  and  the  principles  involved,  on  account  of  some 
diversity  of  opinion  in  the  cases.  As  we  have  already  stated,  this 
case  was  originally  brought  in  the  Circuit  Court  of  the  State,  which 
resulted  in  a  judgment  for  the  plaintiff.  The  case  was  carried  up  to 
the  Supreme  Court  for  revision.  That  court  reversed  the  judgment 
below,  and  remanded  the  cause  to  the  circuit,  for  a  new  trial.  In  that 
state  of  the  proceeding,  a  new  suit  was  brought  by  the  plaintiff  in  tho 
Circuit  Court  of  the  United  States,  and  tried  upon  the  issues  and 
agreed  case  before  us,  and  a  verdict  and  judgment  for  the  defendant, 
that  court  following  the  decision  of  the  Supreme  Court  of  the  State. 
The  judgment  of  the  Supreme  Court  is  reported  in  the  15  Misso.  H.,  p. 
57G.  The  court  placed  the  decision  upon  the  temporary  residence  of 
the  master  with  the  slaves  in  the  State  and  Territory  to  which  they 
removed,  and  their  return  to  the  slave  State :  and  upon  the  principles 
of  international  law,  that  foreign  laws  have  no  extra-territorial  force, 
except  such  as  the  State  within  which  they  are  sought  to  be  enforced 
may  sec  fit  to  extend  to  them,  upon  the  doctrine  of  comity  of  nations. 

This  is  the  substance  of  the  grounds  of  the  decision. 

The  same  question  has  been  twice  before  that  court  since,  and  the 
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same  judgment  given.  15  Misso.  R.  595;  17  lb.  431.  It  must  be 
admitted,  therefore,  as  the  settled  law  of  tue  State,  and  according  to 
the  decision  in  the  ease  of  ^trader  et  al.  v.  Graham,  is  conclusive  of 
the  case  in  this  court. 

It  is  said,  however,  that  the  previous  cases  and  course  of  decision 
in  the  State  of  Missouri  on  this  subject  were  different,  and  that  the 
courts  had  held  the  slave  to  be  free  on  his  return  from  a  temporary 
resilience  in  the  free  State.  We  do  not  see,  were  this  to  be  admitted, 
that  the  circumstance  would  show  that  the  settled  course  of  decision, 
at  the  time  this  case  was  tried  in  the  court  below,  was  not  to  be  con- 
sidered the  law  of  the  State.  Certainly,  it  must  be,  unless  the  first 
decision  of  a  principle  of  law  by  a  State  court  is  to  be  permanent  and 
irrevocable.  The  idea  seems  to  be,  that  the  courts  of  a  State  are  not 
to  change  their  opinions,  or,  if  they  do,  the  first  decision  is  to  be 
regarded  by  this  court  as  the  law  of  the  State.  It  is  certain,  if  this  be 
so,  in  the  case  before  us,  it  is  an  exception  to  the  rule  governing  this 
court  in  all  other  cases.  But  what  court  has  not  changed  its  opinions? 
What  judge  has  not  changed  his? 

Waiving,  however,  this  view,  and  turning  to  the  decisions  of  the 
courts  of  Missouri,  it  will  be  found  that  there  is  no  discrepancy  be- 
tween the  earlier  and  the  present  cases  upon  this  subject.  There  are 
some  eight  of  them  reported  previous  to  the  decision  in  the  case  be- 
fore us,  which  was  decided  in  1852.  The  last  of  the  earlier  cases  was 
decided  in  1830.  In  each  one  of  these,  with  two  exceptions,  the  master 
or  mistress  removed  into  the  free  State  with  the  slave,  with  a  view  to 
a  permanent  residence  — in  other  words,  to  make  that  his  or  her  domicil. 
And  in  several  of  the  cases,  this  removal  and  permanent  residence  were 
relied  on,  as  the  ground  of  the  decision  in  favor  of  the  plaintiff.  All 
these  cases,  therefore,  are  not  necessarily  in  conllict  with  the  decision 
in  the  case  before  us,  but  consistent  with  it.  In  one  of  the  two  ex- 
cepted cases,  the  master  had  hired  the  slave  in  the  State  of  Illinois 
from  1817  to  1825.  In  the  other,  the  master  was  an  officer  in  the 
army,  and  removed  with  his  slave  to  the  military  post  of  Fort  Snelling, 
and  at  Prairie  du  Chien,  in  Michigan,  temporarily,  while  acting  under 
the  orders  of  his  government.  It  is  conceded  the  decision  in  this  case 
was  departed  from  in  the  case  before  us,  and  in  those  that  have  fol- 
lowed it.  But  it  is  to  be  observed  that  these  subsequent  cases  are  in 
conformity  with  those  in  all  the  slave  States  bordering  on  the  free  — 
in  Kentucky,  2  Marsh.  470;  5  B.  Munroe,  170;  9  lb.  505;  in 
Virginia,  1  Rand.  15;  1  Leigh,  172;  10  G  rattan,  495 ;  in  Mary- 
land, 4  Harris  and  McIIenry,  295,  322,  325.  In  conformity,  also, 
with  the  law  of  England  on  this  subject,  Ex  parte  Grace,  2  Magg. 
Adm.  R.  94,  and  with  the  opinions  of  the  most  eminent  jurists  of  the 
country.  Story's  Confi.  390  a;  2  Kent  Com.  258  n. ;  18  Pick.  193, 
Chief  Justice  Shaw.  See  Corrcsp.  between  Lord  Stowell  and  Judge 
Story,  1  vol.  Life  of  Story,  p.  552.  558. 

Lord  Stowell,  in  communicating  his  opinion  in  the  case  of  the  slave 
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Grace  to  Judge  Story,  states,  in  his  letter,  what  the  question  was  be- 
fore him,  namely:  "Whether  the  emancipation  of  a  slave  brought  to 
England  insured  a  complete  emancipation  to  him  on  his  return  to  his 
own  country,  or  whether  it  only  operated  as  a  suspension  of  slavery  in 
England,  and  his  original  character  devolved  on  him  again  upon  his 
return."  He  observed,  41  the  question  had  never  been  examined  since 
an  end  was  put  to  slavery  fifty  years  ago,"  having  reference  to  the 
decision  of  Lord  Mansfield  in  the  case  of  Somersctt ;  but  the  practice, 
he  observed, 14  has  regularly  been,  that  on  his  return  to  his  own  country, 
the  slave  resumed  his  original  character  of  slave."  And  so  Lord 
Stowell  held  in  the  case. 

Judge  Story,  in  his  letter  in  reply,  observes:  44  I  have  read  with 
great  attention  your  judgment  in  the  slave  case,  &c.  Upon  the  fullest 
consideration  which  I  have  been  able  to  give  the  subject,  1  entirely  con- 
cur in  your  views.  If  I  had  been  called  upon  to  pronounce  a  judgment 
in  a  like  case,  I  should  have  certainly  arrived  at  the  same  result." 
Again  he  observes:  44  In  my  native  .State  (Massachusetts),  the  state 
of  slavery  is  not  recognized  as  legal;  and  yet,  if  a  slave  should  come 
hither,  and  afterwards  return  to  his  own  home,  we  should  certainly 
think  that  the  local  law  attached  upon  him,  and  that  his  servile  char- 
acter would  be  redintegrated." 

AVe  may  remark,  in  this  connection,  that  the  case  before  the  Alary- 
land  court,  already  referred  to,  and  which  was  decided  in  17'J!>,  pre- 
sented the  same  question  as  that  before  Lord  Stowell,  and  received  a 
similar  decision.  This  was  nearly  thirty  years  before  the  decision  in 
that  case,  which  was  in  1828.  The  Court  of  Appeals  observed,  in  de- 
ciding the  Maryland  case,  that  44  however  the  laws  of  Great  llritain  in 
such  instances,  operating  upon  such  persons  there,  might  interfere  so 
as  to  prevent  the  exercise  of  certain  acts  by  the  masters,  not  permitted, 
as  in  the  case  of  Somersctt,  yet,  upon  the  bringing  Ann  .loice  into 
this  State  (then  the  province  of  Maryland),  the  relation  of  master 
and  slave  continued  in  its  extent,  as  authorized  by  the  laws  of  this 
SUite."  And  Luther  Martin,  one  of  the  counsel  in  that  ease,  stated, 
on  the  argument,  that  the  question  had  been  previously  decided  the 
same  way  in  the  case  of  slaves  returning  from  a  residence  in  Pennsyl- 
vania, where  they  had  become  free  under  her  laws. 

The  State  of  Louisiana,  whose  courts  had  gone  further  in  holding  the 
slave  free  on  his  return  from  a  residence  in  a  free  State  than  the  courts 
of  her  sister  States,  has  settled  the  law,  by  an  Act  of  her  Legislature, 
in  conformity  with  the  law  of  the  court  of  Missouri  in  the  case  before 
us.    Sess.  Law,  18 1G. 

The  case  before  Lord  Stowell  presented  much  stronger  features  for 
giving  etfect  to  the  law  of  England  in  the  case  of  the  slave  Grace  than 
exists  in  the  cases  that  have  arisen  in  this  country,  for  in  that  case  the 
slave  returned  to  a  colony  of  England,  over  which  the  imperial  govern- 
ment exercised  supreme  authority.  A'et,  on  the  return  of  the  slave  to 
the  colony,  from  a  temporary  residence  in  England,  he  held  that  the 
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original  condition  of  tbe  slave  attached.  The  question  presented  in 
cases  arising  here  is  as  to  the  effect  and  operation  to  be  given  to  the 
laws  of  a  foreign  State,  on  the  return  of  the  slave  within  an  independent 
sovereignty. 

Upon  the  whole,  it  must  be  admitted  that  the  current  of  authority, 
both  in  England  and  in  this  country,  is  in  accordance  with  the  law  as 
declared  by  the  courts  of  Missouri  in  the  case  before  us,  and  we  think 
the  court  below  was  not  only  right,  but  bound  to  follow  it. 

Some  question  has  been  made  as  to  the  character  of  the  residence  in 
this  case  in  the  free  State.  But  we  regard  the  facts  as  set  forth  in  the 
agreed  case  as  decisive.  The  removal  of  Dr.  Emerson  from  Missouri 
to  the  military  posts  was  in  the  discharge  of  his  duties  a3  surgeon  in 
the  army,  and  under  the  orders  of  his  government.  He  was  liable  at 
any  moment  to  be  recalled,  as  he  was  in  1838,  and  ordered  to  another 
post.  The  same  is  also  true  as  it  respects  Major  Taliaferro.  In  such 
a  case,  the  officer  goes  to  his  post  for  a  temporary  purpose,  to  remain 
there  for  an  uncertain  time,  and  not  for  the  purpose  of  fixing  his  per- 
manent abode.  The  question  we  think  too  plain  to  require  argument. 
The  case  of  the  Attorney- General  v.  Napier,  6  Welsh,  Hurlst.  and 
Gordon  Exch.  Rep.  217,  illustrates  and  applies  the  principle  in  the 
case  of  an  ollicer  of  the  English  army. 

A  question  has  been  alluded  to,  on  the  argument,  namely :  the  right 
of  the  master  with  his  slave  of  transit  into  or  through  a  free  State,  on 
business  or  commercial  pursuits,  or  in  the  exercise  of  a  Federal  right, 
or  the  discharge  of  a  Federal  duty,  being  a  citizen  of  the  United  States, 
which  is  not  before  us.  This  question  depends  upon  different  considera- 
tions and  principles  from  the  one  in  hand,  and  turns  upon  the  rights 
and  privileges  secured  to  a  common  citizen  of  the  republic  under  the 
Constitution  of  the  United  States.  When  that  question  arises,  we  shall 
be  prepared  to  decide  it. 

Our  conclusion  is,  that  the  judgment  of  the  court  below  should  be 
affirmed. 

[What  is  reported  as  the  "  Opinion  of  the  Court."  in  this  case  was  in 
fact  only  the  Opinion  of  the  Chief  Justice  announcing  the  Judgment  of 
the  Court.1  It  proceeds  upon  the  following  grounds:  1.  The  plea  in 
abatement  is  before  the  court  and  raises  the  question  whether  a  negro 
whose  ancestors  were  brought  to  this  country  and  sold  as  slaves  "  can 
become  a  member  of  the  political  community  formed  and  brought  into 
existence  by  the  Constitution  of  the  United  States  and  so  entitled  to  sue 
in  a  court  of  the  United  States,  as  being  a  citizen  of  one  of  the  States." 
Such  persons,  although  free,  cannot  become  citizens,  within  the  meaning 
of  the  Federal  Constitution,  by  the  action  of  any  State,  or  even  through 
naturalization  by  Congress  —  Died  Scott  was  not  a  citizen.  The  Cir- 
cuit Court  had  therefore  no  jurisdiction,  and  the  judgment  on  the  plea 
in  abatement  was  erroneous.    2.  The  record  discloses  also  that  Scott 

1  See  infra,  pp.  491  n.  and  493  ii.  —  Ed. 
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is  not  merely  a  free  negro  of  the  kind  above  named,  but  a  slave,  (a) 
Because  the  eighth  section  of  the  Act  for  the  admission  of  Missouri  as 
a  State,  March  6,  1820  (3  Stat  at  Large,  545),  purporting  the  prohibi- 
tion of  slavery  in  a  Territory  of  the  Uuited  Status  was  unconstitutional 
and  did  not  make  Scott  or  the  members  of  his  family  free  at  Fort  Snel- 
ling.  (b)  Nor  is  he  free  by  reason  of  living  in  Illinois,  because  upon 
his  return  to  Missouri  his  status  there  was  fixed,  by  the  law  of  Missouri, 
as  being  that  of  a  slave.  "Upon  the  whole,  therefore,  it  is  the  judg- 
ment of  this  court,  that  it  appears  by  the  record  before  us  that  the 
plaintiff  in  error  is  not  a  citizen  of  Missouri,  in  the  sense  in  which  that 
word  is  used  in  the  Constitution  ;  and  that  the  Circuit  Court  of  the 
United  States,  for  that  reason,  had  no  jurisdiction  in  the  case,  and 
could  give  no  judgment  in  it.  Its  judgment  for  the  defendant  must, 
consequently,  be  reversed,  and  a  mandate  issued,  directing  the  suit  to 
be  dismissed  for  want  of  jurisdiction." 

W.vvNK,  J.  (p.  451),  in  a  brief  statement  agreed  entirely  in  this  opinion. 

Daniel,  J.,  also  supported  all  its  positions.  But  after  disposing  of 
the  plea  in  abatement  he  made  the  following  observations  —  "  Ac- 
cording to  the  view  taken  of  the  law,  as  applicable  to  the  demurrer  to 
the  plea  in  abatement  in  this  cause,  the  questions  subsequently  raised 
upon  the  several  pleas  in  bar  might  be  passed  by,  as  requiring  neither 
a  particular  examination,  nor  an  adjudication  directly  upon  them.  But 
as  these  questions  are  intrinsically  of  primary  interest  and  magnitude, 
and  have  been  elaborately  discussed  in  argument,  and  as  with  respect 
to  them  the  opinions  of  a  majority  of  the  court,  including  my  own,  are 
perfectly  coincident,  to  me  it  seems  proper  that  they  should  here  be 
fully  considered,  and,  so  far  as  it  is  practicable  for  this  court  to  accom- 
plish such  an  end.  finally  put  to  rest." 

GuiKK,  J.  (p.  4G'J),  briefly  concurred  with  Xfxson,  J.,  "on  the  ques- 
tions discussed  by  him."  He  also  concurred  with  the  opinion  delivered 
by  the  Chier  Justice,  "that  the  Act  of  Congress  of  6th  of  March,  1820, 
is  unconstitutional  and  void."  The  form  of  the  judgment  he  regarded 
as  of  little  importance  "  as  the  decision  of  the  pleas  in  bar  shows  that 
the  plaintiff  is  a  slave ;  "  and  so  "whether  the  judgment  be  affirmed, 
or  dismissed  for  want  of  jurisdiction,  it  is  justified  by  the  decision  of 
the  court  and  is  the  same  in  effect  between  the  parties  to  the  suit."  He 
said  nothing  of  the  plea  in  abatement. 

Camimikll,  J.  (p.  193),  concurred  "  in  the  judgment  pronounced  by 
the  Chief  Justice."  He  passed  over  the  plea  in  abatement,  expressly 
declining  to  consider  it,1  and  held  that  neither  the  law  of  Illinois  nor 

•  See  his  own  statement  in  20  Wall.  p.  xi.,  that  "  tho  pica  in  abatement  nnd  the 
questions  arising  upon  it,  in  the  opinion  of  a  majority  of  tho  conrt,  were  not  before 
tho  court.  The  rase  as  reported  in  19  Howard  discloses  that  each  member  of  this 
majority  held  to  this  opinion,  and  that  neither  of  them  in  their  separate  or  concurring 
opinions  examined  the  merits  of  tho  plea  or  passed  an  opinion  on  it."  The  names  of 
this  majority  he  gives  jus  McLkan,  ('atuox.  Nki.sox,  (iim-it,  and  Cvmphkii..  At 
the  first  argument  Xki.son,  J.,  had  doubted  on  this  point,  but  had  then  voted  with 
the  other  party.  — Ei>. 
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that  of  the  Territory  of  Minnesota  affected  the  status  of  the  parties 
after  their  return  to  Missouri.  The  law  of  that  State  made  them  slaves. 
2.  That  the  Missouri  Compromise  Act  was  unconstitutional.  He  con- 
cluded by  saying  that  u  the  judgment  should  be  affirmed  on  the  ground 
that  the  Circuit  Court  had  no  jurisdiction,  or  that  the  case  should  be 
reversed  and  remanded,  that  the  suit  may  be  dismissed." 

Catron,  J.  (p.  iiltf),  held  that  the  plea  in  abatement  was  not  open. 
As  regarded  the  residence  in  Illinois,  he  agreed  with  the  opinion  of  Mr. 
Justice  Nelson,  —  ,k  with  which  1  not  only  concur  but  think  his  opinion 
is  the  most  conclusive  argument  on  the  subject  within  my  knowledge." 
As  regarded  the  residence  at  Fort  Snelling  he  declared  that  the  Act 
of  Congress  was  unconstitutional.  He  said  nothing  as  to  the  form  of 
the  judgment ;  and  closed  his  opinion  thus:  "For  the  reasons  above 
stated  I  concur  with  my  brother  judges  that  the  plaintiff  Scott  is  a 
slave  and  was  so  when  this  suit  was  brought.'' 

Of  these  seven  judges  composing  the  majority  who  agreed,  in  sub- 
stance, as  to  the  disposition  of  the  case,  only  three  passed  upon  the  plea 
in  abatement,  and  so  upon  the  status  of  free  negroes.  Six  agreed  in 
declaring  the  Missouri  Compromise  Act  unconstitutional.  But  all,  with- 
out exception,  also  agreed  in  the  doctrine  of  Mr.  Justice  Nelson's 
opinion,  which,  as  the  majority  had  formerly  all  agreed,  and  none  after- 
wards denied,  was  enough  to  dispose  of  the  case  without  raising  any 
question  on  that  Act. 

McLean,  J.,  and  Curtis,  J.,  dissented. 

The  former  (p.  52'J)  held,  1.  That  the  plea  in  abatement  was  not 
open.  2.  That  slavery  existed  only  by  local  law,  and  that  Scott  and 
his  family  were  freed  by  beiug  taken  into  the  free  SUite  of  Illinois, 
aud  also  into  the  Territory  of  Minnesota,  where  by  a  law  of  Congress 
/the  Act  of  1820  above  named)  slavery  was  prohibited.  3.  That  there 
was  nothing  on  the  record  to  show  a  voluntary  return  of  Scott  and  his 
family  to  Missouri.  4.  That  it  was  not  the  settled  law  of  Missouri 
that  the  slave  status  revived  on  returning  there,  but  the  contrary. 
5.  That  the  court  below  erred  in  refusing  to  take  notice  of  the  Act  of 
Congress  or  the  Constitution  of  Illinois. 

Curtis,  J.,  began  by  saying  lt  I  dissent  from  the  opinion  pronounced 
by  the  Chief  Justice,  and  from  the  judgment  which  the  majority  of 
the  court  think  it  proper  to  render  in  this  case."  He  held,  1.  That  the 
plea  in  abatement  was  now  open,  but  that  below  it  was  rightly  held 
insufficient,  since  negroes  the  descendants  of  ancestors  brought  here 
and  sold  as  slaves  may  well  be  citizens  of  the  States  and  of  the  United 
States.  2.  That  inasmuch  as  the  law  of  the  Territory  where  Scott  and  his 
wife  had  been  married,  had  a  special  and  decisive  application  to  the 
case,  it  was  necessary  to  consider  the  effect  of  that  law.  o.  That  the 
Act  of  Congress  prohibiting  slavery  there  was  valid  and  operated  to 
give  freedom  to  Scott  and  his  family.  4.  That  the  consent  of  the 
master  to  the  marriage  was  an  act  of  emancipation.  5.  That  the  law 
of  Missouri  did  uot  in  fact,  and  could  not  in  law,  restore  the  status  of 
slavery. 
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Mr.  Justice  Curtis  did  not  consider  specifically  the  effect  of  the 
residence  in  Illinois;  on  his  view,  it  was  not  necessary.  44  I  have 
touched,*'  he  said,  44  no  question  which,  in  the  view  I  have  taken,  it 
was  not  absolutely  necessary  for  me  to  pass  upon,  to  ascertain  whether 
the  judgment  of  the  Circuit  Court  should  stand  or  be  reversed.  I 
have  avoided  no  question  on  which  the  validity  of  that  judgment 
depends.  To  have  done  either  more  or  less  would  have  been  incon- 
sistent with  my  views  of  my  duty."]  1 

1  The  great  historical  importance  of  this  case  will  justify  the  quotation  of  the  fol- 
lowing passages  relating  to  the  manner  in  which  the  result  was  arrived  at.  Tyler's 
''Life  of  Chief  Justice  Taney"  (pp.  382-385),  preserves  a  letter  from  Hon.  John  A. 
Campbell,  formerly  Mr.  Justice  Campbell,  of  Nov.  24,  1870,  and  another  confirm- 
ing it,  from  Mr.  Justice  Nelson,  of  May  13,  1871.  The  former  letter  says:  ''The 
case  of  Dred  Scott  was  argued  for  the  first  time  in  the  spring  of  1856.  There  were 
several  discussions  at  the  conferences  of  the  judges  upon  the  case.  There  was  much 
division  of  opinion  among  them,  and  especially  upon  the  first  question  presented. 
.  .  .  The  minority  of  the  court,  at  that  time,  were  of  opinion  that  this  plea  was  not 
open  for  examination,  nor  the  judgment  on  it  for  review,  because  a  demurrer  had  been 
filed  to  it  and  sustaiucd.  .  .  .  This  minority  was  composed  of  Jcsticls  McLean, 
C  vTiioN.tiuiKU,  and  Campbell.  The  majority  were  Chief  Ji-stice  Taney,  Jisticeh 
Wayne,  Nelson,  Daniel,  and  Clktis.  Justice  Nelson  hesitated  and  pro|H>sed  a 
rcargument  of  that  and  other  questions  to  \n\  had  at  the  uext  term,  and  this  was 
assented  to,  none  objecting.  At  tho  next  term  these  questions  were  again  argued 
[in  De  ember,  1836].  Upon  tho  rcargument  Justice  Nelson's  opinion  concurred  with 
that  of  the  minority  above  mentioned,  and  they,  by  this  addition,  became  the  majority. 
Kach  of  these  judges  has  recorded  in  his  opinion  that  there  was  nothing  in  the  plea  in 
abatement  before  tho  court  for  review."  In  his  address  as  chairman  of  a  meeting  of 
the  Bar  of  the  Supreme  Court  of  tho  United  States,  September  13,  1874,  on  occasion 
of  tho  death  of  Hon.  H.  H.  Curtis,  formerly  Mr.  Justice  Curtis,  Mr  CampMl  repented 
the  foregoing  statements,  an  I  in  allusion  to  the  irregular  nature  of  the  opinion  of  the 
Chief  Justice  and  to  Mr.  Justice  Curtis's  comments  upon  it,  he  added  (20  Wall,  xi), 
"  It  was  agreed  at  a  day  in  the  term  that  the  questions  should  bo  considered,  and  each 
justice  might  deal  with  them  as  his  judgment  dictated.  Tho  abstinence  of  a  portion 
of  the  court,  on  the  one  side,  and  the  discussion  by  the  others,  was  regulated  by  their 
own  opinion  as  before  expressed.  And  the  facts  being  understood,  no  censure  was 
deserved  by  any.  My  belief  is  that  Justice  Curtis  misconceived  the  facts  ami  sup- 
posed a  portion  of  the  court  had  concurred  in  deciding  a  case  which  thev  had  before 
determined  was  not  before  tho  court.  I  make  this  statement  in  justice  to  him  as  well 
as  to  my  other  brethren." 

This  remark  indicates  the  true  character  of  the  opinion  given  bv  the  Chief 
Justice.  It  was  his  own  and  not  that  of  the  court.  In  substance  the  situation 
is  identical  with  that  in  liarnea  v.  The  Rnitronth,  17  Wall.  294,  in  which  the  He- 
porter  accurately  states  (p.  299)  in  introducing  the  opinions,  that  "  Mr.  Justice 
Clifford  now,  March  3,  1873,  delivered  the  judgment  of  tho  court;"  and,  in  his 
headnoto,  that  it  was  "  helil  (by  n  court  nearly  equally  divided,  and  the  majority 
who  agreed  in  the  judgment  not  agreeing  in  the  grounds  of  it)  that."  &c  In  that 
case,  also,  the  opinion  of  the  individual  justice  who  delivered  the  judgment  of  the 
court  was  erroneously  assumed,  even  by  the  counsel  in  the  case,  to  be  the  opinion  of 
the  court  itself;  although  this  opinion  had  not,  as  in  the  Drerl  Scott  Case,  been  m 
called  by  any  of  the  judges  of  the  court  See  the  Reporter's  "  note  "  and  footnote 
in  17  Wallace,  335  In  substance  also  it  was  the  same  situation  as  in  the  Urmse 
Cases  (5  How.  504),  where,  ten  years  before,  the  judges  agreed  in  the  judgment,  but 
"  no  opinion  of  tho  conrt  was  pronounced.  Kach  justice  gave  his  own  reasons  for 
affirming  the  decisions  of  the  State  courts"  (16  Curtis's  Decisions,  514).  How  im- 
perfectly an  opinion,  which  is  allowed  to  be  called  that  of  the  court,  may  represent  tho 
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majority  of  the  tribunal  in  anything  but  the  final  judgment  which  it  renders,  is  further 
illu-trated  by  Mr.  Justice  Wayne'-*  narrative,  given  in  the  Passiwjer  i'us-s,  7  How. 
429-4JG,  a*  to  the  *'  Opinion  of  the  court,"  in  -Vc«>  York-  v.  MUn,  1 1  l'et.  102.  "  Thus 
there  we  re  left,"  he  says,  "of  the  seven  judges  but  two,  the  Chief  Justice  and  Mr. 
Justice  Barbour,  in  favor  of  the  opinion  as  a  whole."  Compare,  also,  the  "opinion  of 
the  court  "  in  H>,j<l  v.  Xtlmtsktt,  143  U.  S.  135,  with  the  Reporter's  headuote  showing 
the  actual  difference  among  the  judges. 

In  the  "  Memoir  of  H.  K.  Curtis,"  written  by  his  brother,  George  T.  Curtis,  one  of 
the  counsel  for  Scott  (vol.  i.  iOl ,  1 1  se y  ),  it  is  said  "  The  Chief  Jt  stick  and  Ji  stices 
Wavnk,  Catkon,  Damki.,  and  Cami-iiem.  were  from  slaveholding  States  ;  Ji  sticks 
McLean,  Nelson,  (litit.ii,  and  Ci  ktis  were  from  uon-slaveholdiug  States  The  case 
of  Dred  Scott  was  first  argued  at  the  December  term,  1  S.ri5.  After  consideration  and 
comparison  of  views,  it  was  determined  by  a  majority  of  the  judges  that  it  was  not 
necessary  to  decide  the  question  of  Scott's  citizenship  uniler  the  plea  to  the  jurisdic- 
tion, but  that  the  case  should  be  disposed  of  by  au  examination  of  the  merits;  that  is 
to  say,  by  deciding  whether  he  was  a  freeman  or  a  slave,  upon  the  facts  agreed  upon 
by  the  parties  under  the  plea  in  bar  of  the  action.  One  of  the  questions  thus  arising 
was,  as  the  reader  has  seen,  whether  a  temporary  residence  of  a  slave  in  the  State  of 
Illinois  worked  an  emancipation,  notwithstanding  his  return  to  Missouri.  If  it  did  not, 
it  might  bo  unnecessary  to  act  upon  the  question  of  the  power  of  Congress  to  prohibit 
slavery  in  the  territory  of  the  United  States,  into  which  Scott  had  been  tak«-n  from 
Illinois,  unless  there  were  circumstances  in  his  residence  in  the  Federal  territory 
which  ought  to  lead  to  a  different  conclusion.  It  was  assigned  to  Judge  Nelson  to 
write  the  opinion  of  the  court  upou  this  view  of  the  case;  in  which  view,  however, 
Judge  McLean  and  Judge  Curtis  did  not  concur.  Judge  Nelson  wrote  an  opinion, 
which,  from  its  internal  evidence,  was  manifestly  designed  to  stand  and  be  delivered  as 
the  opinion  of  a  majority  of  the  bench.  .  .  .  The  conclusion  reached  by  tins  opinion 
was,  not,  as  was  afterwards  directed,  that  the  case  should  be  dismissed  for  want  of 
jurisdiction,  but  that  the  judgment  of  the  Circuit  Court,  which  had  held  Scott  to  be 
still  a  slave,  should  be  affirmed. 

"  The  astuteuess  with  which  this  opinion  avoided  a  decision  of  the  question  arising 
out  of  the  residence  of  Scott  in  a  Territory  of  the  United  States  where  slavery  was  pro- 
hibited by  au  Act  of  Congress,  ami  the  remarkable  subtilty  of  the  reasoning  that  this, 
too,  was  a  matter  for  the  State  court  to  decide,  localise  the  law  of  the  Territory  could 
have  no  extra  territorial  force  except  such  as  the  State  of  Missouri  might  extend  to  it 
under  the  comity  of  nations,  — show  very  distinctly  that,  after  the  first  argument  of  the 
case  in  the  Supreme  Court,  it  was  not  deemed,  by  a  majority  of  the  bench,  to  !*•  either 
necessarv  or  prudent  to  express  any  opinion  upon  the  constitutional  power  of  Congress 
to  prohibit  slavery  in  the  Territories  of  the  United  States.  .  .  . 

"  At  some  time  after  the  first  argument  of  the  case,  but  during  the  same  term,  and 
after  Judge  Nelson's  opinion  hail  been  written,  a  motion  was  made  in  a  conference  tif 
the  court  for  a  re-argument  of  the  case  at  the  next  term.  This  motion  prevailed,  and 
Judge  Nelson's  opinion  was  consequently  set  aside.  Two  questions  were  then  care- 
fully framed  by  the  Chief  Justice,  to  be  argued  </e  novo  at  the  bar,  in  the  following 
terms :  — 

"  1.  Whether,  after  the  plaintiff  had  demurred  to  the  defendant's  first  plea  to  the 
iurisdictiou  of  the  court  below,  and  the  court  had  given  judgment  on  that  demurrer  in 
favor  of  the  plaintiff,  and  had  ordered  the  defendant  to  answer  over,  and  the  I'efend- 
ant  had  submitted  to  that  judgment  and  pleaded  over  to  the  merits,  the  appellate  court 
can  take  notice  of  the  facts  admitted  on  the  record  by  the  demurrer,  which  were 
pleaded  in  bar  of  the  jurisdiction  of  the  court  lielow,  so  as  to  decide  whether  that  court 
had  jurisdiction  to  hear  and  determine  the  cause  ? 

"  2.  Whether  or  not,  assuming  that  the  appellate  court  is  bound  to  take  notice  of 
the  facts  appearing  upon  the  record,  the  plaintiff  is  a  citizen  of  the  State  of  Missouri, 
within  the  meaning  of  the  eleventh  section  of  the  Judiciary  Act  of  ITS')  '  ... 

"  After  this  second  argument,  and  at  some  time  during  the  same  term.  Mr.  Justice 
Wayne  became  convinced  that  it  was  practicable  for  the  Supreme  Court  of  the  United 
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States  to  quiet  all  agitation  on  the  question  of  slavery  in  the  Territories,  hy  affirming 
that  Congress  had  no  constitutional  power  to  prohibit  its  introduction.  With  the  best 
intentions,  with  entirely  patriotic  motives,  and  believing  thoroughly  that  such  was  the 
law  on  this  constitutional  question,  he  regarded  it  as  eminently  expedient  that  it  should 
bo  so  determined  by  the  court.  In  the  short  observations  which  he  read  in  the  court, 
referring  to  the  constitutional  questions  involved,  ho  said  that  '  the  jwace  and  harmony 
of  the  country  required  the  settlement  of  them  by  judicial  decision;'  and  it  is  well 
known,  from  his  frank  avowals  in  conversation  at  the  time,  that  he  regarded  it  as  a 
matter  of  great  good  fortune  to  his  own  section  of  the  country,  that  he  had  succeeded 
in  producing  a  determination,  oh  the  part  of  a  sufficient  number  of  his  brethren,  to  act 
upon  the  constitutional  question  which  had  so  divided  the  people  of  the  United  States. 
He  persuaded  the  Chief  Justice,  Judge  Crier,  and  Judge  Catron  of  the  public  expe- 
diency of  this  course ;  and  being  perfectly  convinced,  as  he  somehow  had  convinced 
himself,  that  tho  appellate  court  could  hold  that  tho  Circuit  Court  had  no  jurisdiction 
of  tho  case,  because  a  free  negro  could  not  be  a  '  citizen,'  and  yet  could  go  on  and 
decide  all  questions  arising  upon  the  merit*,  he  could  conscientiously  concur,  as  he  did, 
in  every  part  of  tho  opinion  which  the  Chief  Justice,  after  the  second  argument,  felt 
called  upon  to  write,  and  which  was  denominated  the  opinion  of  the  court,  although  no 
other  judge,  exceptiug  Mr.  Justice  Wayne,  concurred  in  all  its  points,  reasonings,  and 
conclusions." 

The  same  writer,  in  speaking  of  the  dissenting  opinion  of  Judge  Curtis  (lb.  231), 
says:  *'  In  my  judgmeut,  its  permanent  importance  consists  in  tho  demonstration 
which  it  made  of  this  proposition  :  That  the  Supreme  Court  of  the  United  States,  sit- 
ting as  an  appellate  tribunal  to  correct  the  errors  of  a  Circuit  Court,  cannot,  under  a 
plea  to  the  jurisdiction,  decide  that  the  lower  court  had  no  jurisdiction  to  hear  and 
determine  the  cause,  and  then  proceed  to  decide  a  question  of  constitutional  law  which 
arises  only  on  a  plea  in  bar  to  the  merits  of  the  action.  The  following  impressive 
close  of  Judge  Curtis's  discussion  of  this  part  of  the  subject  comprehends  the  whole 
substance  of  his  objection  to  the  course  of  a  majority  of  his  brethren  :  '  I  do  not  con- 
sider it  to  be  within  the  scope  of  the  judicial  power  of  the  majority  of  the  court  to  pas9 
upon  any  question  respecting  tho  plaintiff's  citizenship  in  Missouri,  save  that  raised 
by  the  plea  to  tho  jurisdiction ;  and  I  do  not  hold  any  opinion  of  this  court,  or  any 
court,  binding,  when  expressed  on  a  question  not  legitimately  before  it.  The  judgment 
of  this  court  is,  that  the  case  is  to  be  dismissed  for  want  of  jurisdiction,  because  the 
plaintiff  was  not  a  citizen  of  Missouri,  as  he  alleged  in  his  declaration.  Into  that 
judgment,  according  to  the  settled  course  of  this  court,  nothing  appearing  after  a 
plea  to  the  merits  can  enter.  A  great  question  of  constitutional  law,  deeply  affect- 
ing the  peace  and  welfare  of  the  country,  is  not,  in  my  opinion,  a  fit  subject  to  be  thus 
reached.' 

"To  those  who  do  not  fully  appreciate  the  judicial  functions  of  the  Supreme  Court 
of  the  United  States,  or  who  do  not  fully  understand  the  limits  within  which  it  should 
carefully  act,  this  may  seem  to  have  been  hypercritical  in  its  technicality.  But  to  the 
instructed  and  enlightened  student  of  our  national  jurisprudence,  who  contemplates 
the  true  function  of  the  Supreme  Court  as  the  judicial  arbiter  of  constitutional  ques- 
tions, these  apparent  technicalities  will  be  recognized  as  pregnant  with  most  important 
substance;  for  it  cannot  Ikj  doubted  that  the  temptation  t<>  be  drawn  into  the  expres- 
sion of  opinions  on  constitutional  questions,  because  they  are  entering  into  the  politics 
of  the  time,  is  one  against  which  that  court  should  bo  hedged  by  the  strict  and  logical 
order  of  judicial  action,  which  can  alone  produce  a  judicial,  and  therefore  a  binding, 
determination." 

hi  a  very  careful  and  valuable  discussion  of  this  case  ("  A  Legal  Review  of  the  Case 
of  Dred  Scott/'  Boston,  Crosby,  Nichols  &  Co.,  ls.".7,  reprinted,  with  some  alterations, 
from  the  [Boston]  "  Law  Reporter  "  for  .June,  IS.");),  by  Messrs.  John  Lowell  and  Horace 
Gray,  bettor  known  afterwards  as  Judge  Lowell,  of  the  United  States  Circuit  Court 
for  Massachusetts,  and  Mr.  Justice  Gray,  of  the  Supreme  Court  of  the  United  States, 
it  is  said  (p  2">)  :  '«Tho  court,  as  we  have  shown,  undoubtedly  did  decide  that  tho 
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plaintiff  was  a  slave  when  this  suit  was  brought ;  ami  in  order  to  arrive  at  this  conclusion, 
they  must  have  held,  either  that  he  never  l<eeame  entitled  to  his  freedom,  or  that,  hav- 
ing acquired  such  a  right,  lie  lost  it  hy  his  return  to  Missouri.  But  in  order  to  determine 
the  case  upon  the  first  ground,  it  must  have  heen  held,  not  only  that  the  plaintiff  did 
not  hecome  entitled  to  freedom  iu  the  Territory,  hut  also  that  he  conld  not  have 
asserted  such  a  right  in  Illinois,  —  a  position  which  most  of  the  judges  do  not  even 
suggest.  On  the  contrary,  the  decision,  so  far  as  the  resilience  in  Illinois  is  concerned, 
is  put  distinctly  upon  the  ground  that  the  laws  of  Illinois  could  not  operate  on  the 
plaintiff  after  his  return  to  .Missouri.  This  decision  disposes  equally  of  his  residence 
in  the  Territory,  for  his  stay  in  each  place  was  for  an  equal  time,  and  for  similar  pur- 
pos.es.  The  whole  case  being  thus  disposed  of,  the  opinion  on  the  Missouri  Compro- 
mise Act  was  clearly  extra-judicial." 

And  later  on  (p.  51 ),  it  is  added  :  "  Measuring  the  point  adjudged,  therefore,  hy  all 
the  material  fads  of  the  case,  it  is  set  forth  at  length  in  our  headnote,  or  may  he 
briefly  stated  thus:  A  slave  taken  by  his  master  into  a  State  or  Territory  where 
slavery  is  prohibited  by  law,  and  afterwards  returning  with  his  master  into  a  slave 
State,  and  acquiring  a  residence  there,  if  deemed  by  the  highest  court  of  that  State, 
after  his  return,  tu  be  a  slave,  must  be  deemed  a  slave  by  the  courts  of  the  United 
States,  and  therefore  not  entitled  to  sue  in  one  of  those  courts  as  a  citizen  of  that 
State.  In  this  conclusion  seven  of  the  nine  judge*  concur;  and  it  is  best  stated  by 
Mr.  Justice  Nelson,  whose  opinion,  is  wholly  devoted  to  the  question  of  the  plaintiff's 
condition  in  Missouri  after  his  return,  and  is  the  ablest  in  reasoning,  and  most  judicial 
iu  tone  of  all  the  opinions  of  the  majority." 

Compare  Rryce,  Am.  Coin.  i.  25G,  257  (1st  ed.)  :  "Occasionally  it  (the  Snpremo 
Court  of  the  I'nited  States)  has  been  required  to  give  decisions  which  have  worked 
with  tremendous  force  on  polities.  The  most  famous  of  thesowas  the  lh  <  d  S,  at  Case, 
in  which  the  Supreme  Court,  on  an  action  by  a  negro  for  assault  and  battery  against 
the  person  claiming  to  be  his  master,  declared  that  a  slave  taken  temporarily  to  a  free 
State  and  to  a  Territory  in  which  Congress  had  forbidden  slavery,  and  afterwards 
returning  into  a  slave  State  and  resuming  residence  there,  was  not  a  citizen  capable  of 
suing  in  the  Federal  courts  if  by  the  law  of  the  slave  State  he  was  still  a  slave.  This 
was  the  point  which  actually  called  for  decision;  but  the  majority  of  the  court  —  for 
there  was  a  dissentient  minority  —  went  further,  and  delivered  a  variety  of  dicta  on 
various  other  points  touching  the  legal  status  of  negroes  and  the  constitutional  views 
of  slavery.  This  judgment,  since  the  language  used  in  it  seemed  to  cut  off  the  hope  of 
a  settlement  by  the  authority  of  Congress  of  the  theu  (1857)  pending  disputes  over 
slavery  and  its  extension,  did  much  to  precipitate  the  Civil  War." 

See  Ihhhs  v.  Foin,  f,  Watts,  553  (1837)  ;  West  Chester,  rfr.  R.  R.  Co.  v.  Milts,  55 
Pa.  St.  209  (1 867)  ;  and  Cory  v.  Carter,  48  Ind.  327,  338  (1S74).  See  also,  generally, 
Cobb  on  Slavery  (1858),  and  Stroud  on  Slavery  (1827).  —  Ed. 


LEMMON  v.  THE  PEOPLE. 
New  York  Court  of  Appeals.  1860. 
[20  X.  Y.  5C2  ] 

[Appeal  from  a  judgment  of  the  Supreme  Court  (Dee.  1857),  affirm- 
ing an  order  of  a  justice  of  the  Superior  Court  of  the  city  of  New  York 
(Nov.  13,  1852)  discharging  on  habeas  corpus  eight  negroes  claimed 
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as  the  slaves  of  Juliet  Lemmon.]  Charles  0"  Conor,1  for  the  appellants  ; 
Joseph  Blunt  anil  Wm.  JI.  Ucurts.  for  the  respondents. 

Demo,  J.  The  petition  upon  which  the  writ  of  haheus  corpus  was 
issued,  states  that  the  colored  persons  sought  to  be  discharged  from 
imprisonment  were,  on  the  preceding  night,  taken  from  the  steamer 
u  City  of  Richmond,"  in  the  harbor  of  New  York,  and  at  the  time  of  pre- 
senting the  petition,  were  confined  in  a  certain  house  in  Carlisle  Street 
in  that  city.  The  writ  is  directed  to  the  appellant  by  the  name  of 
kk  Lemmings,"  as  the  person  having  in  charge  "eight  colored  persons 
lately  taken  from  the  steamer  '  City  of  Richmond,'  and  to  the  man  in 
whose  house  in  Carlisle  Street  they  were  confined."  The  return  is 
made  by  Lemmon,  the  appellant,  and  it  speaks  of  the  colored  persons 
who  are  therein  alleged  to  be  slaves,  and  the  property  of  .Juliet  Lem- 
mon, as  "  the  eight  slaves  or  persons  named  in  the  said  writ  of  hahtuts 
corpus."  It  alleges  that  they  were  taken  out  of  the  possession  of  Mrs. 
Lemmon,  while  in  transitu  between  Norfolk,  in  Virginia,  and  the  State 
of  Texas,  and  that  both  Virginia  and  Texas  are  slaveholding  States; 
that  she  had  no  intention  of  bringing  the  slaves  into  this  State  to 
remain  therein,  or  in  any  manner  except  on  their  transit  as  aforesaid 
through  the  port  of  New  York  :  that  she  was  compelled  by  necessity 
to  touch  or  land,  but  did  not  intend  to  remain  longer  than  necessary, 
and  that  such  landing  was  for  the  purpose  of  passage  and  transit  and 
not  otherwise,  and  that  she  did  not  intend  to  sell  the  slaves.  It  is 
also  stated  that  she  was  compelled  by  "  necessity  or  accident"  to  take 
passage  from  Norfolk  in  the  above-mentioned  steamship,  and  that 
Texas  was  her  ultimate  place  of  destination. 

1  understand  the  effect  of  these  statements  to  be  that  Mrs.  Lemmon, 
being  the  owner  of  these  slaves,  desired  to  take  them  from  her  resi- 
dence in  Norfolk  to  the  State  of  Texas  ;  and,  as  a  moans  of  etfecting 
that  purpose,  she  embarked,  in  the  steamship  mentioned,  for  New 
York,  with  a  view  to  secure  a  passage  from  thence  to  her  place  of  des- 
tination. As  nothing  is  said  of  any  stress  of  weather,  and  no  marine 
casualty  is  mentioned,  the  necessity  of  landing,  which  is  spoken  of, 
refers,  no  doubt,  to  the  exigency  of  that  mode  of  prosecuting  her 
journey.  If  the  ship  in  which  she  arrived  was  not  bound  for  the  CJulf 
of  Mexico,  she  would  be  under  the  necessity  of  landing  at  New  York 
to  ro-embark  in  some  other  vessel  sailing  for  that  part  of  the  United 
States  ;  and  this,  I  suppose,  is  what  it  was  intended  to  state.  The 
necessity  or  accident  which  is  mentioned  as  having  compelled  her  to 
embark  at  Norfolk  in  the  "  City  of  Richmond,"  is  understood  to  refer 
to  some  circumstance  which  prevented  her  making  a  direct  voyage  from 
Virginia  to  Texas.  The  question  to  be  decided  is  whether  the  bringing 
the  slaves  into  this  State  under  these  circumstances  entitled  them  to 
their  freedom. 

1  The  extraordinary  argument  <>f  tliis  distinguished  lawyer  is  fully  reported.    It  can- 
not find  a  place  hero,  hut  it  is  well  worth  atteution,—  whatever  may  he  thought  of  the 
soundness  of  its  positions.  —  En. 
vol.  i.  —32 
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The  intention,  and  the  effect,  of  the  statutes  of  this  State  bearing 
upon  the  point  are  very  plain  and  unequivocal.  By  an  Act  passed  in 
1817,  it  was  declared  that  no  person  held  as  a  slave  should  be  imported, 
introduced  or  brought  into  this  State  on  any  pretence  whatever,  except 
in  the  cases  afterwards  mentioned  in  the  Act,  and  any  slave  brought 
here  contrary  to  the  Act  was  declared  to  be  free.  Among  the  excepted 
cases  was  that  of  a  person,  not  an  inhabitant  of  the  State,  passing 
through  it,  who  was  allowed  to  bring  his  slaves  with  him  ;  but  they 
were  not  to  remain  in  the  State  longer  than  nine  months.  Laws  of 
LSI 7,  eh.  137,  §§  9,  15.  The  portions  of  this  Act  which  concern  the 
present  question  were  re-enacted  at  the  revision  of  the  laws  in  1830. 
The  first  and  last  sections  of  the  title  are  in  the  following  language :  — 

"  §  1.  No  person  held  as  a  slave  shall  be  imported,  introduced  or 
brought  into  this  State  on  any  pretence  whatsoever,  except  in  the 
cases  hereinafter  specified.  Every  such  person  shall  be  free.  Eveuy 
person  held  as  a  slave  who  hath  been  introduced  or  brought  in  this 
State  contrary  to  the  laws  in  force  at  the  time,  shall  be  free." 

"  §  10.  Every  person  born  in  this  State,  whether  white  or  colored, 
is  free.  Every  person  who  shall  hereafter  be  born  within  this  State 
shall  be  free ;  and  every  person  brought  into  this  State  as  a  slave, 
except  as  authorized  by  this  title,  shall  be  free."  K.  S.,  part  1,  ch. 
•JO,  tit.  7. 

The  intermediate  sections,  three  to  seven  inclusive,  contain  the  ex- 
ceptions. Section  G  is  as  follows:  lk  Any  person,  not  being  an  inhabi- 
tant of  this  State,  who  shall  be  travelling  to  or  from,  or  passing  through 
this  Slate,  may  bring  with  him  any  person  lawfully  held  in  slavery, 
and  may  take  such  person  with  him  from  this  State;  but  the  person  so 
held  in  slavery  shall  not  reside  or  continue  in  this  State  more  than  nine 
months;  if  such  residence  be  continued  beyond  that  time  such  person 
shall  be  free."  In  the  year  18-11,  the  legislature  repealed  this  section, 
together  with  the  four  containing  other  exceptions  to  the  general  pro- 
visions above  mentioned.  Ch.  217.  The  effect  of  this  repeal  was 
to  render  the  1st  and  lGth  sections  absolute  and  unqualified.  Jf  any 
doubt  of  this  could  be  entertained  upon  the  perusal  of  the  part  of  the 
title  left  unrepealed,  the  rules  of  construction  would  oblige  us  to  look 
at  the  repealed  portions  in  order  to  ascertain  the  sense  of  the  residue. 
Jit/use;/  v.  S'ort/,  4  Hani.  &  Adolph.  98.  Thus  examined,  the  mean- 
ing of  the  statute  is  as  plain  as  though  the  legislature  had  declared  in 
terms  that  if  any  person  should  introduce  a  slave  into  this  State,  in  the 
course  of  a  journey  to  or  from  it,  or  in  passing  through  it,  the  slave 
.shall  be  free. 

If.  therefore,  the  legislature  had  the  constitutional  power  to  enact 
this  statute,  the  law  of  the  State  precisely  meets  the  case  of  the  persons 
who  were  brought  before  the  judge  on  the  writ  of  habvas  corpus,  and 
his  order  discharging  them  from  constraint  was  unquestionably  correct. 
Every  sovereign  State  has  a  right  to  determine  by  its  laws  the  condi- 
tion of  all  persons  who  may  at  any  time  be  within  its  jurisdiction  ;  to 
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exclude  therefrom  those  whose  introduction  would  contravene  its  policy, 
or  to  declare  the  conditions  upon  which  they  may  be  received,  and 
what  subordination  or  restraint  may  lawfully  be  allowed  by  one  class 
or  description  of  persons  over  another.  Each  State  has,  moreover, 
the  right  to  enact  such  rules  as  it  may  see  tit  respecting  the  til  It?  to 
property,  and  to  declare  what  subjects  shall,  within  the  State,  possess 
the  attributes  of  property,  and  what  shall  be  incapable  of  a  proprietary 
right.  These  powers  may  of  course  be  variously  limited  or  modified  by 
its  own  constitutional  or  fundamental  laws;  but  independently  of  such 
restraints  (and  none  are  alleged  to  exist  affecting  this  case)  the  legis- 
lative authority  of  the  State  over  these  subjects  is  without  limit  or 
control,  except  so  far  as  the  State  has  voluntarily  abridged  her  juris- 
diction by  arrangements  with  other  States.  There  are.  it  is  true,  many 
cases  where  the  conditions  impressed  upon  persons  and  property  by  the 
laws  of  other  friendly  States  may  and  ought  to  be  recognized  within 
our  own  jurisdiction.  These  are  defined,  in  the  absence  of  express 
legislation,  by  the  general  assent  and  by  the  practice  and  usage  of 
civilized  countries,  and  being  considered  as  incorporated  into  the  muni- 
cipal law,  are  freely  administered  by  the  courts.  They  are  not,  how- 
ever, thus  allowed  on  account  of  any  supposed  power  residing  in 
another  State  to  enact  laws  which  should  be  binding  on  our  tribunals, 
but  from  the  presumed  assent  of  the  law-making  power  to  abide  by 
the  usages  of  other  civilized  States.  Hence  it  follows  that  where  the 
legislature  of  the  State,  in  which  a  right  or  privilege  is  claimed  on 
the  ground  of  comity,  has  by  its  laws  spoken  upon  the  subject  of  the 
alleged  right,  the  tribunals  are  not  at  liberty  to  search  for  the  rule  of 
decision  among  the  doctrines  of  international  comity,  but  are  bound  to 
adopt  the  directions  laid  down  by  the  political  government  of  their  own 
State.  We  have  not,  therefore,  considered  it  necessary  to  impure 
whether  by  the  law  of  nations,  a  country  where  negro  slaverv  is  estab- 
lished has  generally  a  right  to  claim  of  a  neighboring  State,  in  which 
it  is  not  allowed,  the  right  to  have  that  species  of  property  recognized 
and  protected  in  the  course,  of  a  lawful  journey  taken  by  the  owner 
through  the  last-mentioned  country.  as  would  undoubtedly  be  the  case 
with  a  subject  recognized  as  propertv  cvervwherc  ;  and  it  is  proper  to 
say  that  the  counsel  for  the  appellant  has  not  urged  that  principle  in 
support  of  the  claim  of  Mrs.  Lemmon. 

What  has  been  said  as  to  the  right  of  a  sovereign  State  to  determine 
the  status  of  persons  within  its  jiirUdiel ion  applies  to  the  States  of  this 
I'nion,  except  as  it  has  been  modified  or  restrained  by  the  Constitution 
of  the  Tinted  Slates.  O'nu-rs  v.  >','</ >t;//< f>r.  Pet.  Hi);  M<»>re  v. 
77<<>  I't  '.ph  ,,  f  liliitoi*,  11  I  low.  1:5:  t'ify  of  X< :f  Y-irk  V.  Mil '//.  11 
Pet.  K.I,  UK.  Then- are  undoubtedly  reasons,  independently  of  the 
provisions  of  the  Federal  Constitution,  for  conciliatory  legislation  on 
the  part  of  the  several  States,  towards  the  polity,  institutions  and 
interests  of  each  other,  of  a  much  more  persuasive  character  than  those 
which  prevail  even  between  the  most  friendly  States  unconnected  by 
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any  political  union  ;  hut  these  are  addressed  exclusively  to  the  political 
power  of  the  respective  States  ;  so  that  whatever  opinion  we  might 
entertain  as  to  the  reasonableness,  or  policy,  or  even  of  the  moral  obli- 
gation of  the  non-slaveholdiug  States  to  establish  provisions  similar  to 
those  which  have  been  stricken  out  of  the  Revised  Statutes,  it  is  not  in 
our  power,  while  administering  the  laws  of  this  State  in  one  of  its 
tribunals  of  justice,  to  act  at  all  upon  those  sentiments,  when  we  see, 
as  we  cannot  fail  to  do,  that  the  legislature  has  deliberately  repudiated 
tlu'in. 

The  power  which  has  been  mentioned  as  residing  in  the  States  is 
assumed  by  the  Constitution  itself  to  extend  to  persons  held  as  slaves 
by  such  of  the  States  as  allow  the  condition  of  slavery,  and  to  apply 
also  to  a  slave  in  the  territory  of  another  State,  which  did  not  allow 
slavery,  even  unaccompanied  with  an  intention  on  the  part  of  the  owner 
to  hold  him  in  a  state  of  slavery  in  such  other  State.  The  provision 
respecting  the  return  of  fugitives  from  service  contains  a  very  strong 
implication  to  that  effect.  It  declares  that  no  person  held  to  service 
or  labor  in  one  State,  under  the  laws  thereof,  escaping  into  another, 
shall  in  consequence  of  any  law  or  regulation  therein,  be  discharged 
from  such  service  or  labor,  etc.  There  was  at  least  one  State  which 
at  the  adoption  of  the  Constitution  did  not  tolerate  slavery  ;  and  in 
several  of  the  other  States  the  number  of  slaves  was  so  small  and  the 
prevailing  sentiment  in  favor  of  emancipation  so  strong,  that  it  was 
morally  certain  that  slavery  would  be  speedily  abolished.  It  was  as- 
sumed by  the  authors  of  the  Constitution,  that  the  fact  of  a  Federative 
Union  would  not  of  itself  create  a  duty  on  the  part  of  the  States  which 
should  abolish  slavery  to  respect  the  rights  of  the  owners  of  slaves 
escaping  thence  from  the  States  where  it  continued  to  exist.  The 
apprehension  was  not  that  any  of  the  States  would  establish  rides  or 
regulations  looking  primarily  to  the  emancipation  of  fugitives  from 
labor,  but  that  the  abolition  of  slavery  in  any  State  would  draw  after 
it  the  principle  that  a  person  held  in  slavery  would  immediately  become 
free  on  arriving,  in  any  manner,  within  the  limits  of  such  State.  That 
principle  had  then  recently  been  acted  upon  in  Kngland  in  a  case  of 
great  notoriety,  which  could  not  fail  to  be  well  known  to  the  cultivated 
and  intelligent  men  who  were  the  principal  actors  in  framing  the  Fed- 
eral Constitution.  A  Virginia  gentleman  of  the  name  of  Stewart  had 
oeeasion  to  make  a  voyage  from  his  home  in  that  colony  to  Kngland, 
on  his  own  affairs,  with  the  intention  of  returning  as  soon  as  they  were 
transacted  :  and  he  took  with  him  as  his  personal  servant  his  neizio 
slave.  Somerset,  whom  he  had  purchased  in  Virginia  and  was  entitled 
to  hold  in  a  state  of  slavery  by  the  laws  prevailing  there.  While  they 
were  in  London,  the  negro  absconded  from  the  service  of  his  master, 
but  was  re-taken  and  put  on  board  a  vessel  lying  in  the  Thames  bound 
to  .Jamaica,  where  slavery  also  prevailed,  for  the  purpose  of  being  there 
sold  as  a  slave.  On  application  to  Lord  Mansfield,  Chief  .Justice  of 
the  King's  Uench,  a  writ  of  habeas  corpus  was  issued  to  Kuowles  as 
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master  of  the  vessel,  whose  return  to  the  writ  disclosed  the  foregoing 
facts.  Lord  Mansfield  referred  the  ease  to  the  decision  of  the  Court  of 
King's  Bench,  where  it  was  held,  by  the  unanimous  opinion  of  the 
judges,  that  the  restraint  was  illegal,  and  the  negro  was  discharged. 
The  Negro  Case,  11  Ilarg.  S.  T.  340;  Somerset  v.  Steieart,  Lofft,  l.1 
It  was  the  opinion  of  the  court  that  a  state  of  slavery  could  not  exist 
except  by  force  of  positive  law,  and  it  being  considered  that  there  was 
no  law  to  uphold  it  in  England,  the  principles  of  the  law  respecting  the 
writ  of  habeas  corpus  immediately  applied  themselves  to  the  case,  and 
it  became  impossible  to  continue  the  imprisonment  of  the  negro.  The 
case  was  decided  in  1772,  and  from  that  time  it  became  a  maxim  that 
slaves  could  not  exist  in  England.  The  idea  was  reiterated  in  the  pop- 
ular literature  of  the  language,  and  fixed  in  the  public  mind  by  a  strik- 
ing metaphor  which  attributed  to  the  atmosphere  of  the  British  Islands 
a  quality  which  caused  the  shackles  of  the  slave  to  fall  off.  The  laws 
of  England  respecting  personal  rights  were  in  general  the  laws  of  the 
colonies,  and  they  continued  the  same  system  after  the  Revolution  by 
provisions  in  their  constitutions,  adopting  the  common  law  subject  to 
alterations  by  their  own  statutes.  The  literature  of  the  colonies  was 
that  of  the  mother  country. 

The  aspect  in  which  the  case  of  fugitive  slaves  was  presented  to  the 
authors  of  the  Constitution  therefore  was  this :  A  number  of  the  States 
had  very  little  interest  in  continuing  the  institution  of  slavery,  and 
were  likely  soon  to  abolish  it  within  their  limits.  When  they  should 
do  so,  the  prineiple  of  the  laws  of  England  as  to  personal  rights  and 
the  remedies  for  illegal  imprisonment,  would  immediately  prevail  in 
such  States.  The  judgment  in  Somerset's  case  and  the  principles  an- 
nounced by  Lord  Mansfield,  were  standing  admonitions  that  even  a 
temporary  restraint  of  personal  liberty  by  virtue  of  a  title  derived  under 
the  laws  of  slavery,  could  not  be  sustained  where  that  institution  did 
not  exist  by  positive  law,  and  where  the  remedy  by  habeas  corjius, 
which  was  a  cherished  institution  of  this  country  as  well  as  in  England, 
was  established.  Reading  the  provision  for  the  rendition  of  fugitive 
slaves,  in  the  light  which  these  considerations  afford,  it  is  impossible 
not  to  perceive  that  the  convention  assumed  the  general  principle  to  be 
that  the  escape  of  a  slave  from  a  State  in  which  he  w.ns  lawfully  held 
to  service  into  one  which  had  abolished  slavery  would  ipso  facto  trans- 
form him  into  a  free  man.  This  was  recognized  as  the  legal  conse- 
quenee  of  a  slave  going  into  a  State  where  slavery  did  not  exist,  even 
though  it  were  without  the  consent  and  against  the  will  of  the  owner. 
A  fortiori  he  would  be  free  if  the  master  voluntarily  brought  him  into 
a  free  State  for  any  purpose  of  his  own.  But  the  provision  in  the  Con- 
stitution extended  no  further  than  the  case  of  fugitives.  As  to  such 
cases,  the  admitted  general  consequence  of  the  presence  of  a  slave  in  a 

1  For  a  striking  passage  from  an  unpublished  report  of  this  case  hy  Tilghman.  after- 
ward* Chief  Justice  of  Pennsylvania,  then  a  student  of  law  in  England,  see  the  London 
Times  for  Octoher  20,  18S-3,  iu  a  letter  entitled  "American  Law  and  Lawyers."  —  Ei>. 
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free  Shite  was  not  to  prevail,  but  he  was  by  an  express  provision  in 
tiie  Federal  compact  to  be  returned  to  the  party  to  whom  the  service 
was  due.  Other  cases  were  left  to  be  governed  by  the  general  laws 
applicable  to  them.  This  was  not  unreasonable,  as  the  owner  was  free 
to  determine  whether  he  would  voluutarily  permit  his  slave  to  go  within 
a  jurisdiction  which  did  not  allow  him  to  be  held  in  bondage.  That 
was  within  his  own  power,  but  he  could  not  always  prevent  his  slaves 
from  escaping  out  of  the  State  in  which  their  servile  condition  was 
recognized.  The  provision  was  precisely  suited  to  the  exigency  of  the 
case,  and  it  went  no  further. 

In  examining  other  arrangements  of  the  Constitution,  apparently 
inserted  for  purposes  having  no  reference  to  slavery,  we  ought  to  bear 
in  mind  that  when  passing  the  fugitive  slave  provision  the  convention 
was  contemplating  the  future  existence  of  States  which  should  have 
abolished  slavery,  in  a  political  union  with  other  States  where  the  insti- 
tution would  still  remain  in  force.  It  would  naturally  be  supposed  that 
if  there  were  other  cases  in  which  the  rights  of  slave-owners  ought  to 
be  protected  in  the  States  which  should  abolish  slavery,  they  would  be 
adjusted  in  connection  with  the  provision  looking  specially  to  that  case, 
instead  of  being  left  to  be  deduced  by  construction  from  clauses 
intended  primarily  for  cases  to  which  slavery  had  no  necessary  relation. 
It  has  been  decided  that  the  fugitive  clause  does  not  extend  beyond 
the  case  of  the  actual  escape  of  a  slave  from  one  State  to  another. 
Ex  parte  Simmons,  A  Wash.  C.  C.  R.  390.  But  the  provision  is 
plainly  so  limited  by  its  own  language. 

The  Constitution  declares  that  the  citizens  of  each  State  shall  be 
entitled  to  all  privileges  and  immunities  of  citizens  in  the  several  States. 
Art.  4,  §  2.  No  provision  in  that  instrument  has  so  strongly  tended  to 
constitute  the  citizens  of  the  United  States  one  people  as  this.  Its 
influence  in  that  direction  cannot  be  fully  estimated  without  a  consider- 
ation of  what  would  have  been  the  condition  of  the  people  if  it  or  some 
similar  provision  had  not  been  inserted.  Prior  to  the  adoption  of  the 
Articles  of  Confederation,  the  British  colonics  on  this  continent  had  no 
political  connection,  except  that  they  were  severally  dependencies  of 
the  British  crown.  Their  relation  to  each  other  was  the  same  which 
they  respectively  bore  to  the  other  English  colonies,  whether  on  this 
continent  or  in  Europe  or  Asia.  When,  in  consequence  of  the  Revolu- 
tion, they  severally  became  independent  and  sovereign  States,  the  citi- 
zens  of  each  State  would  have  been  under  all  the  disabilities  of  alienage 
in  every  other,  but  for  a  provision  in  the  compacts  into  which  they 
entered  whereby  that  consequence  was  avoided.  The  articles  adopted 
during  the  Revolution  formed  essentially  a  league  for  mutual  protection 
against  external  force;  but  in  passing  them  it  was  felt  to  be  necessary 
to  secure  a  community  of  intercourse  which  would  not  necessarily  obtain 
even  among  closely  allied  States.  This  was  effected  by  the  fourth  article 
of  that  instrument,  which  declared  that  the  free  inhabitants  of  each  of 
the  States  (paupers,  vagabonds,  and  fugitives  from  justice  excepted) 
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should  be  entitled  to  all  privileges  and  immunities  of  free  citizens  in 
the  several  States,  and  that  the  people  of  each  State  should  have  free 
ingress  and  egress  to  and  from  any  other  State,  and  should  enjoy- 
therein  all  the  privileges  of  trade  and  commerce,  subject  to  the  same 
duties,  impositions  and  restrictions  as  the  inhabitants  thereof,  respec- 
tively. The  Constitution  organized  a  still  more  intimate  union,  consti- 
tuting the  States,  for  all  external  purposes  and  for  certain  enumerated 
domestic  objects,  a  single  nation  ;  but  still  the  principle  of  State  sover- 
eignty was  retained  as  to  all  subjects,  except  such  as  were  embraced  in 
the  delegations  of  power  to  the  general  government  or  prohibited  to  the 
States.  The  social  status  of  the  people,  and  their  personal  and  relative 
rights  as  respects  each  other,  the  definition  and  arrangements  of  pro- 
perty, were  among  the  reserved  powers  of  the  States.  The  provision 
conferring  rights  of  citizenship  upon  the  citizens  of  every  State  in  every 
other  State,  was  inserted  substantially  as  it  stood  in  the  Articles 
of  Confederation.  The  question  now  to  be  considered  is,  how  far  the 
State  jurisdiction  over  the  subjects  just  mentioned  is  restricted  by  the 
provision  we  are  considering ;  or,  to  come  at  once  to  the  precise  point 
in  controversy,  whether  it  obliges  the  State  governments  to  recognize, 
in  any  way,  within  their  own  jurisdiction,  the  property  in  slaves  which 
the  citizens  of  States  in  which  slavery  prevails  may  lawfully  claim 
within  their  own  States — beyond  the  case  of  fugitive  slaves.  The 
language  is  that  they  shall  have  the  privileges  and  immunities  of 
citizens  in  the  several  States.  In  my  opinion  the  meaning  is,  that  in  a 
given  State,  every  citizen  of  every  other  State  shall  have  the  same 
privileges  and  immunities  —  that  is,  the  same  rights  —  which  the  citizens 
of  that  State  possess.  In  the  first  place,  they  are  not  to  be  subjected 
to  any  of  the  disabilities  of  alienage.  They  can  hold  property  by  the 
same  titles  by  which  every  other  citizen  may  hold  it  and  by  no  other. 
Again,  any  discriminating  legislation  which  should  place  them  in  a 
worse  situation  than  a  proper  citizen  of  the  particular  State  would  be 
unlawful.  Hut  the  clause  has  nothing  to  do  with  the  distinctions 
founded  on  domicil.  A  citizen  of  Virginia,  having  his  home  in  that 
State,  and  never  having  been  within  the  State  of  New  York,  has  the 
same  rights  under  our  laws  which  a  native-born  citizen,  domiciled  else- 
where, would  have,  and  no  other  rights.  Either  can  be  the  proprietor 
of  property  here,  but  neither  can  claim  any  rights  which  under  our  laws 
belong  only  to  residents  of  the  State.  Hut  where  the  laws  of  the  sev- 
eral States  ditfer,  a  citizen  of  one  State  asserting  rights  in  another, 
must  claim  them  according  to  the  laws  of  the  last-mentioned  State, 
not  according  to  those  which  obtain  in  his  own. 

The  position  that  a  citizen  carries  with  him,  into  every  State  into 
which  he  may  go,  the  legal  institutions  of  the  one  in  which  he  was  born, 
cannot  be  supported.  A  very  little  reflection  will  show  the  fallacy  of 
the  idea.  Our  laws  declare  contracts  depending  upon  games  of  chance 
or  skill,  lotteries,  wagering  policies  of  insurance,  bargains  for  more 
than  7  per  cent  per  annum  of  interest,  and  many  others,  void.  In 
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other  States  sueli  contracts,  or  some  of  them,  ma}'  be  lawful.  But  do 
one  would  contend  that  if  made  within  this  State  by  a  citizen  of  another 
State  where  they  would  have  been  lawful,  they  would  be  enforced  in  our 
•  courts.  Certain  of  them,  if  made  in  another  State  and  in  conformity 
with  the  laws  there,  would  be  executed  by  our  tribunals  upon  the  prin- 
ciples of  comity  ;  and  the  case  would  be  the  same  if  they  were  made  in 
Europe  or  in  any  other  foreign  country.  The  clause  has  nothing  to  do 
with  the  doctrine  of  international  comity.  That  doctrine,  as  has  been 
remarked,  depends  upon  the  usage  of  civilized  nations  and  the  pre- 
sumed assent  of  the  legislative  authority  of  the  particular  State  in 
which  the  right  is  claimed  ;  and  an  express  denial  of  the  right  by  that 
authority  is  decisive  against  the  claim.  How  then,  is  the  case  of  the 
appellant  aided  by  the  provision  under  consideration? 

The  legislature  has  declared,  in  effect,  that  no  person  shall  bring  a  slave 
into  this  State,  even  in  the  course  of  a  journey  between  two  slavehold- 
ing  States,  and  that  if  he  does,  the  slave  shall  be  free.  Our  own  citi- 
zens are  of  course  bound  by  this  regulation.  If  the  owner  of  these 
slaves  is  not  in  like  manner  hound  it  is  because,  in  her  quality  of  citizen 
of  another  Slate,  she  has  rights  superior  to  those  of  any  citizen  of  New 
York,  and  because,  in  coming  here,  or  sending  her  slaves  here  for  a 
temporary  purpose,  she  has  brought  with  her,  or  sent  with  them,  the 
laws  of  Virginia,  and  is  entitled  to  have  those  laws  enforced  in  the 
courts,  notwithstanding  the  mandate  of  our  own  laws  to  the  contrary. 
But  the  position  of  the  appellant  proves  too  much.  The  privileges  and 
immunities  secured  to  the  citizens  of  each  State  by  the  Constitution  are 
not  limited  by  time,  or  by  the  purpose  for  which,  in  a  particular  case, 
they  may  be  desired,  but  are  permanent  and  absolute  in  their  character. 
Hence,  if  the  appellant  can  claim  exemption  from  the  operation  of  the 
statute  on  which  the  respondent  relies,  on  the  ground  that  she  is  a 
citizen  of  a  State  where  slavery  is  allowed,  and  that  our  courts  are 
obliged  to  respect  the  title  which  those  laws  confer,  she  may  retain 
slaves  here  during  her  pleasure  ;  and,  as  one  of  the  chief  attributes  of 
property  is  the  power  to  use  it,  and  to  sell  or  dispose  of  it,  I  do  not 
see  how  she  could  be  debarred  of  these  rights  within  our  jurisdiction  as 
long  as  she  may  choose  to  exercise  them.  She  could  not.  perhaps,  sell 
them  to  a  citizen  of  New  York,  who  would  at  all  events  be  bound  by 
our  laws,  but  any  other  citizen  of  a  slave  State  — who  would  equally 
bring  with  him  the  immunities  and  privileges  of  his  own  State  —  might 
lawfully  trallie  in  the  slave  property.  But  my  opinion  is  that  she  has 
no  more  right,  to  the  protection  of  this  property  than  one  of  the  citizens 
of  this  State  would  have  upon  bringing  them  here  under  the  same  cir- 
cumstances, and  that  the  clause  of  the  Constitution  referred  to  has  no 
application  to  the  case.  I  concede  that  this  clause  gives  to  citizens  of 
each  State  entire  freedom  of  intercourse  with  every  other  State,  and 
that  any  law  which  should  attempt  to  deny  them  free  ingress  or  eirress 
would  be  void.  But  it  is  citizens  only  who  possess  these  rights,  and 
slaves  certainly  are  not  citizens.    Even  free  negroes,  as  is  well  known, 
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have  been  alleged  not  to  possess  that  quality.  In  Moore  v.  The  State 
of  Illinois,  already  referred  to,  the  Supreme  Court  of  the  United  States, 
in  its  published  opinion,  declared  that  the  States  retained  the  power  to 
forbid  the  introduction  into  their  territory  of  paupers,  criminals  or  fugi- 
tive slaves.  The  case  was  a  conviction  under  a  statute  of  Illinois, 
making  it  penal  to  harbor  or  secrete  any  negro,  mulatto  or  person  of 
color  being  a  slave  or  servant  owing  service  or  labor  to  any  other 
person.  The  indictmcut  was  for  secreting  a  fugitive  slave  who  had  tied 
from  his  owner  in  Missouri.  The  owner  had  not  intervened  to  reclaim 
him  so  as  to  bring  the  fugitive  law  into  operation,  and  the  case  was 
placed  by  the  court  on  the  ground  that  it  was  within  the  legitimate 
power  of  State  legislation,  in  the  promotion  of  its  policy,  to  exclude  an 
unacceptable  population.  I  do  not  at  all  doubt  the  right  to  exclude  a 
slave  as  I  do  not  consider  him  embraced  under  the  provision  securing 
a  common  citizenship;  but  it  does  not  seem  to  me  clear  that  one  who 
is  truly  a  citizen  of  another  State  can  be  thus  excluded,  though  he  may 
be  a  pauper  or  a  criminal,  unless  he  be  a  fugitive  from  justice.  The 
fourth  article  of  confederation  contained  an  exception  to  the  provision 
for  a  common  citizenship,  excluding  from  its  benefits  paupers  and 
vagabonds  as  well  as  fugitives  from  justice ;  but  this  exception 
was  omitted  in  the  corresponding  provision  of  the  Constitution. 
If  a  slave  attempting  to  come  into  a  State  of  his  own  accord  can 
be  excluded  on  the  ground  mentioned,  namely,  because  as  a  slave 
he  is  an  unacceptable  inhabitant,  as  it  is  very  clear  he  may  be,  it 
would  seem  to  follow  that  he  might  be  expelled  if  accompanied  by 
his  master.  It  might,  it  is  true,  be  less  mischievous  to  |>ermit  the 
residence  of  such  a  person  when  under  the  restraint  of  his  owner; 
but  of  this  the  legislature  must  judge,  lint  it  is  not  the  right  of  the 
slave  but  of  the  master  which  is  supposed  to  be  protected  under  the 
clause  respecting  citizenship.  The  answer  to  the  claim  in  that  aspect 
has  been  already  given.  It  is  that  the  owner  cannot  lawfully  do  an}'- 
thing  which  our  laws  do  not  permit  to  be  done  by  one  of  our  own 
citizens ;  and  as  a  citizen  of  this  State  cannot  bring  a  slave  within  its 
limits  except  under  the  condition  that  he  shall  immediately  become 
free,  the  owner  of  these  slaves  could  not  do  it  without  involving  herself 
in  the  same  consequences.  .  .  . 

Upon  the  whole  case,  I  have  come  to  the  conclusion  that  there  is 
nothing  in  the  National  Constitution  or  the  laws  of  Congress  to  pre- 
clude the- State  judicial  authorities  from  declaring  these  slaves  thus 
introduced  into  the  territory  of  this  State,  free,  and  setting  them  at' lib- 
erty, according  to  the  direction  of  the  statute  referred  to.  For  the 
foregoing  reasons,  I  am  in  favor  of  aflirming  the  judgment  of  the 
Supremo  Court. 

[The  concurring  opinion  of  Wrioht,  J.  ,  and  the  dissenting  opinion 
of  Clkkkk,  J.,  are  omitted.  With  the  first  two  judges  above  named 
concurred  Davies,  Bacon,  and  Welles,  J.J. ;  Clekke,  J.,  and  Comstock, 
C.  J.,  dissenting,  and  Selden,  J.,  doubting.] 
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NOTE. 

See,  at  this  point,  the  amendments  to  the  Constitution  of  the  United 
States,  XIII. -XV.  inclusive,  ante,  pp.  413,  414.  Compare  Pomeroy, 
Const.  Law  (Bennett's  ed.),  ss.  231-239,  and  2  Story,  Const  Law, 
ss.  195D-19G3,  an  addition  by  Judge  Cooley. 


UNITED  STATES  v.  RHODES. 

Circuit  Court  op  the  United  States,  District  of  Kentucky. 

18G6. 

[I  AbUttt,  U.  S.  28.] 

Motion  in  arrest  of  judgment. 

S wayne.  J.  This  is  a  prosecution  under  the  Act  of  Congress  of  the 
9th  of  April,  18GG,  entitled  44  An  Act  to  protect  all  Persons  in  the  United 
States  in  their  Civil  Rights,  and  to  furnish  the  Means  for  their  Vindica- 
tion." The  defendants  having  been  found  guilty  b}'  a  jury,  the  case  is 
now  before  us  upon  a  motion  in  arrest  of  judgment. 

Three  grounds  are  relied  upon  in  support  of  the  motion.  It  is  in- 
sisted :  — 

I.  That  the  indictment  is  fatally  defective. 

II.  That  the  case  which  it  makes,  or  was  intended  to  make,  is  not 
within  the  Act  of  Congress  upon  which  it  is  founded. 

III.  That  the  Act  itself  is  unconstitutional  and  void. 

I.  As  to  the  indictment,  if  either  count  be  sufficient,  it  will  support 
the  judgment  of  the  court  upon  the  verdict  Our  attention  will  be  con- 
fined to  the  second  count.  That  count  alleges  that  the  defendants,  be- 
ing white  persons,  "on  the  1st  of  May,  1X6G,  at  the  county  of  Nelson, 
in  the  State  and  District  of  Kentucky,  at  the  hour  of  eleven  of  the  clock 
in  the  night  of  the  same  day,  feloniously  and  burglariously  did  break 
and  enter  the  dwelling-house  there  situate  of  Nancy  Talbot,  a  citizen 
of  the  United  States  of  the  African  race,  having  been  born  in  the 
United  States,  and  not  subject  to  any  foreign  power,  who  was  then  and 
there,  and  is  now,  denied  the  right  to  testify  against  the  said  defend- 
ants, in  the  courts  of  the  State  of  Kentucky,  and  of  the  said  county  of 
Nelson,  with  intent  the  goods  and  chattels,  moneys  and  property  of  the 
said  Nancy  Tallwt,  in  the  said  dwelling-house  then  and  there  being, 
feloniously  and  burglariously  to  steal,  take,  and  carry  away,  contrary  to 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  United  States." 

The  objection  urged  against  this  count  is,  that  it  docs  not  aver  that 
"  white  citizens"  enjoy  the  right  which  it  is  alleged  is  denied  to  Nancy 
Talbot.  This  fact  is  vital  in  the  case.  Without  it  our  jurisdiction  can- 
not be  maintained.  It  is  averred  that  she  is  a  citizen  of  the  United 
States,  of  the  African  raw,  and  that  she  is  denied  the  right  to  testify 
against  the  defendants,  they  being  white  persons.    Section  6G9  of  the 


Digitized  by  Google 


CHAP.  IV  ]  UNITED  STATES  V.  RHODES.  507 

Code  of  Civil  Practice  of  Kentucky  gives  this  right  to  white  persons 
under  the  same  circumstances.  This  is  a  public  statute,  and  we  are 
bound  to  take  judicial  cognizance  of  it.  It  is  never  necessary  to  set 
forth  matters  of  law  in  a  criminal  pleading.  The  indictment  is,  iu  legal 
effect,  as  if  it  averred  the  existence  and  provisions  of  the  statute.  The 
enjoyment  of  the  right  in  question  by  white  citizens  is  a  conclusion  of 
law  from  the  facts  stated.  Averment  and  proof  could  not  bring  it  into 
the  case  more  effectually  for  any  purpose  than  it  is  there  already.  1 
Chitt.  Cr.  Law,  188 ;  2  Bos.  and  P.  127  ;  2  Leach,  (J42  ;  1  Bishop  Crim. 
Pro..  §§  52,  53. 

This  right  is  one  of  those  secured  to  Nancy  Talbot  by  the  first  section 
of  this  Act.    The  objection  to  this  count  cannot  be  sustained. 
II.  Is  the  offence  charged,  within  the  statute? 

The  first  section  enacts  :  kk  That  all  persons  born  in  the  United  States, 
and  not  subject  to  any  foreign  power,  excluding  Indians  not  taxed,  are 
hereby  declared  to  be  citizens  of  the  United  States  ;  and  such  citizens, 
of  every  race  and  color,  without  regard  to  any  previous  condition  of 
slavery,  .  .  .  shall  have  the  same  right  in  every  State  and  Terri- 
tory in  the  United  States,  to  make  and  enforce  contracts,  to  sue,  be 
parties,  and  give  evidence,  to  inherit,  purchase,  sell  and  convey  real  and 
personal  property  :  and  to  full  and  equal  benefit  of  all  laws  and  proceed- 
ings for  the  security  of  person  and  property  as  is  enjoyed  by  white  cit- 
izens, and  shall  be  subject  to  like  punishment,  pains,  and  penalties,  and 
to  none  other,  any  law,  statute,  ordinance,  regulation,  or  custom,  to  the 
contrary  notwithstanding." 

The  second  section  provides  :  44  That  any  person,  who  under  color  of 
any  law,  statute,  ordinance,  regulation,  or  custom,  shall  subject,  or  cause 
to  be  subjected,  any  inhabitant  of  any  State  or  Territory  to  the  depriva- 
tion of  any  right  secured  or  protected  by  this  Act,  or  to  different  punish- 
ment, pains,  or  penalties  on  account  of  such  person  having  at  any  time 
been  held  in  the  condition  of  slavery,  ...  or  by  reason  of  his  color 
or  race,  than  is  prescribed  for  the  punishment  of  white  persons,  shall 
be  deemed  guilty  of  a  misdemeanor,"  &c. 

The  third  section  declares  :  "That  the  District  Courts  of  the  United 
States  within  their  respective  districts,  shall  have,  exclusively  of  the 
courts  of  the  several  States,  cognizance  of  all  crimes  and  offences  com- 
mitted against  the  provisions  of  this  Act,  and  also,  concurrently  with 
the  Circuit  Courts  of  the  United  States,  of  all  causes,  civil  and  criminal, 
affeeting  persons  who  are  denied  or  cannot  enforce  in  the  courts  or 
judicial  tribunals  of  the  State  where  they  may  be,  any  of  the  rights  se- 
cured to  them  by  the  first  section  of  this  Act;  and  if  any  suit  or  prose- 
cution, civil  or  criminal,  shall  be  commenced  in  anv  State  court  against 
such  person,  for  any  cause  whatsoever,  .  .  .  such  defendant  shall 
have  the  right  to  remove  such  cause  for  trial  to  the  proper  District  or 
Circuit  Court  in  the  manner  prescribed  by  the  Act  relating  to  habeas 
corpus,  and  regulating  judicial  proceedings  in  certain  cases,  approved 
March  3,  18U3,  and  all  Acts  amendatory  thereof."  .  .  . 
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"When  the  Act  was  passed  there  was  no  State  where  ample  provision 
did  not  exist  for  the  trial  and  punishment  of  persons  of  color  for  all 
offences ;  and  no  locality  where  there  was  any  difficulty  in  enforcing  the 
law  against  them.  There  was  no  complaint  upon  the  subject.  The  aid 
of  Congress  was  not  invoked  in  that  direction.  It  is  not  denied  that 
the  first  and  second  sections  were  designed  solely  for  their  benefit  The 
third  section,  giving  the  jurisdiction  to  which  this  question  relates,  pro- 
vides expressly  that  if  sued  or  prosecuted  in  a  State  court  under  the 
circumstances  mentioned,  they  may  at  once  have  the  cause  certified  into 
a  proper  Federal  court.  .  .  . 

It  is  incredible  that  all  this  machinery,  including  the  agency  of  the 
freedmen's  bureau,  would  have  been  provided,  if  the  intention  were  to 
limit  the  criminal  jurisdiction  conferred  by  the  third  section  to  colored 
persons,  and  exclude  all  white  persons  from  its  operation. 

The  title  of  the  Act  is  in  harmony  with  this  view  of  the  subject. 

The  construction  contended  for  would  obviously  defeat  the  main  object 
which  Congress  had  in  view  in  passing  the  Act,  and  produce  results  the 
opposite  of  those  intended. 

The  difficulty  was  that  where  a  white  man  was  sued  by  a  colored  man, 
or  was  prosecuted  for  a  crime  against  a  colored  man,  colored  witnesses 
were  excluded.  This  in  many  cases  involved  a  denial  of  justice. 
Crimes  of  the  deepest  dye  were  committed  by  white  men  with  impunity. 
Courts  and  juries  were  frequently  hostile  to  the  colored  man,  and  admin- 
istered justice,  both  civil  and  criminal,  in  a  corresponding  spirit.  Con- 
gress met  these  evils  by  giving  to  the  colored  man  everywhere  the  same 
right  to  testify  'k  as  is  enjoyed  by  white  citizens,"  abolishing  the  distinc- 
tion between  white  and  colored  witnesses,  and  by  giving  to  the  courts 
of  the  United  States  jurisdiction  of  all  causes,  civil  and  criminal,  which 
concern  him,  wherever  the  right  to  testify  as  if  he  were  white  is  denied 
to  him  or  cannot  be  enforced  in  the  local  tribunals  of  the  State. 

The  context  and  the  rules  of  interpretation  to  be  applied  permit  of  no 
other  construction.  Such  was  clearly  the  intention  of  Congress,  and 
that  intention  constitutes  the  law. 

This,  with  the  provision  which  authorizes  colored  defendants  in  the 
State  courts  to  have  their  causes  certified  into  the  Federal  courts,  and 
the  other  provisions  referred  to,  renders  the  protection  which  Congress 
has  given  as  effectual  as  it  can  well  be  made  by  legislation.  It  is  onfc 
system,  all  the  parts  looking  to  the  same  end. 

Where  crime  is  committed  with  impunity  by  any  class  of  persons, 
societv,  so  far  as  they  are  concerned,  is  reduced  to  that  condition  of 
barbarism  which  compels  those  unprotected  by  other  sanctions  to  rely 
upon  physical  force  for  the  vindication  of  their  natural  rights.  There  is 
no  other  remedy,  and  no  other  security. 

It  is  said  there  can  be  no  such  thing  as  a  right  to  testify,  and  that  if 
Congress  conferred  it  by  this  Act,  a  cloud  of  colored  witnesses  may 
appear  in  every  case  and  claim  to  exercise  it. 

There  is  no  force  in  this  argument.    The  statute  is  to  be  construed 
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reasonably.  Like  the  right  to  sue  aud  to  contract,  it  is  to  be  exercised 
only  on  proper  occasions  and  within  proper  limits.  Every  right  given 
is  to  be  the  same  "as  is  enjoyed  by  white  citizens." 

It  is  urged  that  this  is  a  peual  statute,  and  to  be  construed  strictly. 
We  regard  it  as  remedial  in  its  character,  and  to  be  construed  liberally, 
to  cany  out  the  wise  and  beneficent  purposes  of  Congress  in  enacting 
it.    Bacon's  Abr.  tit.  Statute,  1. 

But  if  the  Act  were  a  penal  statute,  the  canons  of  interpretation  to  be 
applied  would  not  affect  the  conclusion  at  which  we  have  arrived. 
United  States  v.  Wiltberger,  5  Wheat.  96  ;  Commonwealth  v.  Lousry, 
H  Tick.  374  ;  United  States  v.  Morris,  14  Pet.  475  ;  United  States  v. 
Winn,  3  Siimn.  211  ;  1  Bish.  Cr.  Law,  236. 

This  objection  to  the  indictment  cannot  avail  the  defendants. 

III.  Is  the  Act  warranted  by  the  Constitution? 

The  first  eleven  amendments  of  the  Constitution  were  intended  to  limit 
the  powers  of  the  government  which  it  created,  and  to  protect  the  peo- 
ple of  the  States.  Though  earnestly  sustained  by  the  friends  of  the 
Constitution,  they  originated  in  the  hostile  feelings  with  which  it  was 
regarded  by  a  large  portion  of  the  people,  and  were  shaped  by  the  jeal- 
ous policy  which  those  feelings  inspired.  The  enemies  of  the  Constitu- 
tion saw  many  perils  of  evil  in  the  centre,  but  none  elsewhere.  They 
feared  tyranny  in  the  head,  not  anarchy  in  the  members,  and  they  took 
their  measures  accordingly.  The  friends  of  the  Constitution  desired  to 
obviate  all  just  grounds  of  apprehension,  and  to  give  repose  to  the  pub- 
lic mind.  It  was  important  to  unite,  as  far  as  possible,  the  entire  people 
in  support  of  the  new  system  which  had  been  adopted.  They  felt  the 
necessity  of  doing  all  in  their  power  to  remove  every  obstacle  in  the 
way  of  its  success.  The  most  momentous  consequences  for  good  or  evil 
to  the  country  were  to  follow  in  the  results  of  the  experiment.  Hence 
the  spirit  of  concession  which  animated  the  Convention,  and  hence  the 
adoption  of  these  amendments  after  the  work  of  the  Convention  was 
done  and  had  been  approved  by  the  people. 

The  Twelfth  Amendment  grew  out  of  the  contest  between  Jefferson 
and  Burr  for  the  presidency. 

The  Thirteenth  Amendment  is  the  last  one  made.  It  trenches  directly 
upon  the  power  of  the  States  and  of  the  people  of  the  States.  It  is  the 
first  and  only  instance  of  a  change  of  this  character  in  the  organic  law. 
It  destroyed  the  most  important  relation  between  capital  and  labor  in  all 
the  States  where  slavery  existed.  It  affected  deeply  the  fortunes  of  a 
large  portion  of  their  people.  It  struck  out  of  existence  millions  of 
propcrtv.  The  measure  was  the  consequence  of  a  strife  of  opinions, 
and  a  conflict  of  interests,  real  or  imaginary,  as  old  as  the  Constitution 
itself.  These  elements  of  discord  grew  in  intensity.  Their  violence  was 
increased  by  the  throes  and  convulsions  of  a  civil  war.  The  impetuous 
vortex  finally  swallowed  up  the  evil,  and  with  it  forever  the  power  to 
restore  it.  Those  who  insisted  upon  the  adoption  of  this  amendment 
were  animated  by  no  spirit  of  vengeance.    They  sought  security  against 


Digitized  by  Google 


510 


UNITED  STATES  V.  RHODES. 


[CHAP.  IV. 


the  recurrence  of  a  sectional  conflict.  They  felt  that  much  was  due  to 
the  African  race  for  the  part  it  had  home  during  the  war.  They  were 
also  impelled  by  a  souse  of  right  and  by  a  strong  sense  of  justice  to  an 
unoffending  and  long-suffering  people.  These  considerations  must  not 
be  lost  sight  of  when  we  come  to  examiue  the  amendment  in  order  to 
ascertain  its  proper  construction. 

The  Act  of  Congress  confers  citizenship.  Who  are  citizens,  and  what 
are  their  rights?  The  Constitution  uses  the  words  "citizen"  and 
k '  natural-born  citizens  ;  "  but  neither  that  instrument  nor  any  Act  of 
Congress  has  attempted  to  define  their  meaning.  British  jurispru- 
dence, whence  so  much  of  our  own  is  drawn,  throws  little  light  upon  the 
Subject.  .  .  . 

All  persons  born  in  the  allegiance  of  the  king  are  natural-born  sub- 
jects, and  all  persons  born  in  the  allegiance  of  the  United  States  are 
natural-born  citizens.  Birth  and  allegiance  go  together.  Such  is  the 
rule  of  the  common  law,  and  it  is  the  common  law  of  this  country,  as 
well  as  of  England.  There  are  two  exceptions,  and  only  two,  to  the 
universality  of  its  application.  The  children  of  ambassadors  are  in 
theory  born  in  the  allegiance  of  the  powers  the  ambassadors  represent, 
and  slaves,  in  legal  contemplation,  are  property,  and  not  persons.  2 
Kent  Com.  1  ;  Colven's  Case,  7  Coke,  1  ;  4  Black.  Com.  3CG  ;  Lynch  v. 
Clark,  1  Sandf.  Ch.  139. 

The  common  law  has  made  no  distinction  on  account  of  race  or  color. 
None  is  now  made  in  England,  nor  in  any  other  Christian  country  of 
Europe. 

The  fourth  of  the  Articles  of  Confederation  declared  that  the  "  free 
inhabitants  of  each  of  these  States,  paupers,  vagabonds,  and  fugitives 
from  justice  excepted,  shall  be  entitled  to  all  the  privileges  and  immu- 
nities of  free  citizens  in  the  United  States/'  &c.  On  the  25th  of  June, 
177M,  when  these  Articles  were  under  consideration  by  the  Congress, 
South  Carolina  moved  to  amend  this  fourth  Article  by  inserting  after  the 
word  "free,"  and  before  the  word  "  inhabitants,"  the  word  ki  white." 
Two  States  voted  for  the  amendment  and  eight  against  it.  The  vote  of 
one  was  divided.  Scott  v.  Sanford,  11)  How.  575.  When  the  Consti- 
tution was  adopted,  free  men  of  color  were  clothed  with  the  franchise  of 
voting  in  at  least  five  States,  and  were  a  part  of  the  people  whose  sanc- 
tion breathed  into  it  the  breath  of  life.  Scott  v.  S<tnf»rd,  10  I  low.  573  ; 
State  v.  Manuel,  2  Dev.  &  Batt.  24,  25. 

"  'Citizens'  under  our  Constitution  and  laws  means  free  inhabitants 
born  within  the  United  States  or  naturalized  under  the  laws  of  Con- 
gress."   1  Kent  Com.  2!>2,  note. 

We  find  no  warrant  for  the  opinion  that  this  great  principle  of  the 
common  law  has  ever  been  changed  in  the  United  States.  It  has  always 
obtained  here  with  the  same  vigor,  and  subject  only  to  the  same  excep- 
tions, since  as  before  the  Revolution. 

It  is  further  said  in  the  note  in  1  Kent's  Commentaries,  before  referred 
to:  — 
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"If  a  slave  born  in  the  United  States  be  manumitted  or  otherwise 
lawfully  discharged  from  bondage,  or  if  u  black  man  born  in  the  United 
States  becomes  free,  he  becomes  thenceforward  a  citizen,  but  under  such 
disabilities  as  the  laws  of  the  several  States  may  deem  it  expedient  to 
prescribe  to  persons  of  color." 

In  the  case  of  State  v.  Manuel,  supra,  it  was  remarked  :  — 

44  It  has  been  said  that,  by  the  Constitution  of  the  United  States,  the 
power  of  naturalization  has  been  conferred  exclusively  uj)on  Congress, 
and  therefore  it  cannot  be  competent  for  any  State  by  its  municipal  reg- 
ulations to  make  a  citizen.  But  what  is  naturalization?  It  is  the  re- 
moval of  the  disabilities  of  alienage.  Emancipation  is  the  removal  of 
the  incapacity  of  slavery.  The  latter  depends  wholly  upon  the  internal 
regulations  of  the  State.  The  former  belongs  to  the  government  of  the 
United  States.    It  would  be  dangerous  to  confound  them."    p.  25. 

This  was  a  decision  of  the  Supreme  Court  of  North  Carolina,  made 
in  the  year  183G.  The  opinion  was  delivered  by  Jt  doe  Gaston.  He 
was  one  of  the  most  able  and  learned  judges  this  country  has  produced. 
The  same  court,  in  1H48,  Chief  Justice  Kuffin  delivering  the  opinion, 
referred  to  the  case  of  Slate  v.  Manuel,  and  said  :  — 

"  That  case  underwent  a  very  laborious  investigation  by  both  the  Hench 
and  the  Bar.  The  case  was  brought  here  by  appeal,  and  was  felt  to  be 
one  of  very  great  importance  in  principle.  It  was  considered  with  an 
anxiety  and  care  worthy  of  the  principle  involved,  and  which  give  it  a 
controlling  influence  upon  all  questions  of  similar  nature.''  State  v. 
Neiccomhi  5  Ired.  253. 

We  cannot  deny  the  assent  of  our  judgment  to  the  soundness  of  the 
proposition  that  the  emancipation  of  a  native-born  slave  by  removing 
the  disability  of  slavery  made  him  a  citizen.  If  these  views  be  correct, 
the  provision  in  the  Act  of  Congress  conferring  citizenship  was  unneces- 
sary, and  is  inoperative.  Granting  this  to  be  so,  it  was  well,  if  Con- 
gress had  the  power,  to  insert  it,  in  order  to  prevent  doubts  and  differ- 
ences of  opinion  which  might  otherwise  have  existed  upon  the  subject. 
We  are  aware  that  a  majority  of  the  court,  in  the  case  of  Srott  v.  San- 
ford,  arrived  at  conclusions  different  from  those  we  have  expressed. 
But  in  our  judgment  these  points  were  not  before  them.  They  decided 
that  the  whole  case,  including  the  agreed  facts,  was  open  to  their  exam- 
ination, and  that  Scott  was  a  slave.  This  central  and  controlling  fact 
excluded  all  other  questions,  and  what  was  said  upon  them  by  those  of 
the  majority,  with  whatever  learning  and  ability  the  argument  was  con- 
ducted, is  no  more  binding  upon  this  court  as  authority  than  the  views 
of  the  minority  upon  the  same  subjects.  Carroll  x.  Carroll,  1G  How. 
2  ST. 

The  fact  that  one  is  a  subject  or  citizen  determines  nothing  as  to  his 
rights  as  such.  They  vary  in  different  localities  and  according  to  cir- 
cumstances. 

Citizenship  has  no  necessary  connection  with  the  franchise  of  voting, 
eligibility  to  office,  or  indeed  with  any  other  rights,  civil  or  political. 
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Women,  minors,  and  persons  non  compos  arc  citizens,  and  not  the  less 
so  on  account  of  their  disabilities.  In  England,  not  to  advert  to  the 
various  local  regulations,  the  new  reform  bill  gives  the  right  of  voting 
for  members  of  Parliament  to  about  eight  hundred  thousand  persons 
from  whom  it  was  before  withheld.  There,  the  subject  is  wholly  within 
the  control  of  Parliament.  Here,  until  the  Thirteenth  Amendment  was 
adopted,  the  power  belonged  entirely  to  the  States,  and  they  exercised 
it  without  question  from  any  quarter,  as  absolutely  as  if  they  were  not 
members  of  the  Union. 

The  first  ten  amendments  to  the  Constitution,  which  arc  in  the  nature 
of  a  bill  of  rights,  apply  only  to  the  national  government  They 
were  not  intended  to  restrict  the  power  of  the  States.  Harrows  v. 
Mayor,  &c,  7  Pet.  217;  Withers  v.  Buckley,  20  How.  81;  Murphy 
v.  J'eoph;  2  Cow.  818. 

Our  attention  has  been  called  to  several  treaties  by  which  Indians 
were  made  citizens  ;  to  those  by  which  Louisiana,  Florida,  and  California 
were  acquired,  and  to  the  Act  passed  in  relation  to  Texas.  All  this  was 
done  under  the  war  and  treaty  making  powers  of  the  Constitution,  and 
those  which  authorize  the  national  government  to  regulate  the  territory 
and  other  property  of  the  United  States,  and  to  admit  new  States  into 
the  Union.  American  Ins.  Co.  v.  Canter,  1  Pet.  511  ;  Cross  v.  Harri- 
son, 10  How.  1 G  4 ;  2  Story  Const.  158. 

These  powers  are  not  involved  in  the  question  before  us,  and  it  is  not 
necessary  particularly  to  consider  them.  A  few  remarks,  however,  in 
this  connection  will  not  be  out  of  place.  A  treaty  is  declared  by  the 
Constitution  to  be  the  "  law  of  the  land."  "What  is  unwarranted  or  for- 
bidden by  the  Constitution  can  no  more  be  done  in  one  way  than  in  an- 
other. The  authority  of  the  national  government  is  limited,  though 
supreme  in  the  sphere  of  its  operation.  As  compared  with  the  State 
governments,  the  subjects  upon  which  it  operates  arc  few  in  number. 
Its  objects  are  all  national.  It  is  one  wholly  of  delegated  powers.  The 
States  possess  all  which  they  have  not  surrendered  ;  the  government  of 
the  Union  only  such  as  the  Constitution  has  given  to  it.  expressly  or 
incidentally,  and  by  reasonable  intendment.  Whenever  an  act  of  that 
government  is  challenged  a  grant  of  power  must  be  shown,  or  the  act  is 
void. 

"  The  power  to  make  colored  persons  citizens  has  been  actually  exer- 
cised in  repeated  and  important  instances.  Sec  the  treaty  with  the 
Choctaws  of  September  27.  1*30,  art.  14  ;  with  the  Cherokces  of  May 
20.  ls:?(j,  art.  12;  and  the  treaty  of  Guadeloupe  Hidalgo,  of  February 
2,  ISIS,  art.  S."    Scott  v.  San  ford,  ID  How.  4*0,  opinion  of  Cruris,  ,1. 

See.  also,  the  treaty  with  France  of  April  .'10,  180.'}.  by  which  Louisiana 
was  acquired,  art.  3  ;  and  the  treaty  with  Spain  of  the  23d  of  February, 
1819,  by  which  Florida  was  acquired,  art.  3. 

The  article  referred  to  in  the  treaty  with  France  and  in  the  treaty  with 
Spain  is  in  the  same  language.  In  both  the  phrase  ''inhabitants"  is 
used.    No  discrimination  is  made  against  those,  in  whole  or  in  part,  of 
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the  African  race.  So  in  the  treaty  of  Guadeloupe  Hidalgo  (articles  8 
and  {)),  no  reference  is  made  to  color.  .  .  . 

This  Wrings  us  to  the  examination  of  the  Thirteenth  Amendment.  It 
is  as  follows  :  — 

44  Article  XIII.  Section  1.  Neither  slavery  nor  involuntary  servitude, 
except  as  a  punishment  for  crime,  whereof  the  party  shall  have  been 
duly  convicted,  shall  exist  within  the  United  States  or  any  place  subject 
to  their  jurisdiction. 

"  Section  2.  Congress  shall  have  power  to  enforce  this  article  In- 
appropriate legislation." 

lie  fore  the  adoption  of  this  amendment,  the  Constitution,  at  the  close 
of  the  enumeration  of  the  powers  of  Congress,  authorized  that  body  — 

44  To  make  all  laws  which  shall  be  necessary  and  proper  for  carrying 
into  execution  the  foregoing  powers,  and  all  other  powers  vested  by  this 
Constitution  in  the  government  of  the  United  States,  or  any  department 
or  officer  thereof."  .  .  . 

Without  any  other  provision  than  the  fust  section  of  the  amendment. 
Congress  would  have  had  authority  to  give  full  effect  to  the  abolition  of 
slavery  thereby  decreed.  It  would  have  been  competent  to  put  in 
requisition  the  executive  and  judicial,  as  well  as  the  legislative  power, 
w  ith  all  the  energy  needful  for  that  purpose.  The  second  section  of  the 
amendment  was  added  out  of  abundant  caution.  It  authorizes  Congress 
to  select,  from  time  to  time,  the  means  that  might  be  deemed  appropri- 
ate to  the  end.  It  employs  a  phrase  which  had  been  enlightened  by 
well-considered  judicial  application.  Any  exercise  of  legislative  power 
within  its  limits  involves  a  legislative,  and  not  a  judicial  question.  It 
is  only  when  the  authority  given  has  been  clearly  exceeded,  that  the 
judicial  power  can  be  invoked.  Its  office,  then,  is  to  repress  and  annul 
the  excess ;  beyond  that  it  is  powerless. 

We  will  now  proceed  to  consider  the  state  of  things  which  existed 
before  and  at  the  time  the  amendment  was  adopted,  the  mischiefs  com- 
plained of  or  apprehended,  and  the  remedy  intended  to  be  provided  for 
existing  and  anticipated  evils. 

When  the  late  Civil  War  broke  out,  slavery  of  the  African  race  sub- 
sisted in  fifteen  States  of  the  Union.  The  legal  code  relating  to  prisons 
in  that  condition  was  everywhere  harsh  and  severe.  An  eminent  writer 
said  :  "  They  cannot  take  property  by  descent  or  purchase  ;  and  .-ill  they 
find  and  all  they  own  belongs  to  their  master.  They  cannot  make  con- 
tracts, and  they  are  deprived  of  civil  rights.  They  are  assets  for  the 
payment  of  debts,  and  cannot  be  emancipated  by  will  or  otherwise  to 
the  prejudice  of  creditors."    2  Kent  Com.  281,  2*2. 

In  a  note,  it  is  added  : 

44  In  Georgia,  by  an  Act  of  1S29,  no  person  is  permitted  to  teach  a 
slave,  a  negro,  or  a  free  person  of  color  to  read  or  write.  So  in  Vir- 
ginia, by  a  statute  of  1830,  meetings  of  free  negroes  to  learn  reading  or 
writing  are  unlawful,  and  subject  them  to  corporal  punishment ;  and  it 
19  unlawful  for  white  persons  to  assemble  with  free  negroes  or  slaves  to 
vol.  i.  — 33 
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tcaeli  theui  to  read  or  write.  The  prohibitory  Act  of  the  Legislature  of 
Alabama,  parcel  at  the  session  of  1831-32,  relative  to  the  instruction  to 
be  given  to  the  slaves  or  free  colored  population,  or  exhortation,  or 
preaching  to  them,  or  any  mischievous  inllucnec  attempted  to  be  exerted 
over  them,  is  sullieiently  penal.  Laws  of  similar  import  are  presumed 
to  exist  in  the  other  slave-holding  States ;  but  in  Louisiana  the  law  on 
the  subject  is  armed  with  tenfold  severity.  It  not  only  forbids  any 
person  teaching  slaves  to  read  or  write,  but  it  declares  that  any  i>crsou 
using  language  in  any  public  discourse  from  the  bar,  bench,  stage,  or 
pulpit,  or  any  other  place,  or  in  any  private  conversation,  or  making  use 
of  any  sign  or  actions  having  a  tendency  to  produce  discontent  among 
the  free  colored  population  or  insubordination  among  the  slaves,  or  who 
shall  be  knowingly  instrumental  in  bringing  into  the  State  any  paper, 
book,  or  pamphlet  having  a  like  tendency,  shall,  on  conviction,  be  pun- 
ishable with  imprisonment  or  death,  at  the  discretion  of  the  court/' 

Slaves  were  imperfectly,  if  at  all.  protected  from  the  grossest  outrages 
by  the  whites.  Justice  was  not  for  them.  The  charities  and  rights 
of  the  domestic  relations  had  no  legal  existence  among  them.  The 
shadow  of  the  evil  fell  upon  the  free  blacks.  They  had  but  few  civil 
and  no  political  rights  in  the  slave  States.  Many  of  the  badges  of  the 
bondman's  degradation  were  fastened  upon  them.  Their  condition,  like 
his,  though  not  so  bad,  was  helpless  and  hopeless.  This  is  borne  out 
by  the  passages  we  have  given  from  Kent's  Commentaries.  Further 
research  would  darken  the  picture.  The  States  had  always  claimed  and 
exercised  the  exclusive  right  to  fix  the  status  of  all  persons  living  w  ithin 
their  jurisdiction. 

On  January  1,  18G3,  President  Lincoln  issued  his  proclamation  of 
emancipation.  Missouri  and  Maryland  abolished  slavery  by  their  own 
voluntary  action.  Throughout  the  war  the  African  race  had  evinced 
entire  sympathy  with  the  Union  cause.  At  the  close  of  the  Rebellion 
two  hundred  thousand  had  become  soldiers  in  the  Union  armies.  The 
race  had  strong  claims  upon  the  justice  and  generosity  of  the  nation. 
Weighty  considerations  of  policy,  humanity,  and  right  were  superadded. 
Slavery,  in  fact,  still  subsisted  in  thirteen  States.  Its  simple  abolition, 
leaviim  these  laws  and  this  exclusive  power  of  the  States  over  the  eman- 
cipated in  force,  would  have  been  a  phantom  of  delusion.  The  hostility 
of  the  dominant  class  would  have  been  animated  with  new  ardor. 
Legislative  oppression  would  have  been  increased  in  severity.  Under 
tin-  guise  of  police  and  other  regulations  slavery  would  have  been  in 
elleet  restored,  perhaps  in  a  worse  form,  and  the  gift  of  freedom  would 
have  been  a  curse  instead  of  a  blessing  to  those  intended  to  he  benefited. 
They  would  have  had  no  longer  the  protection  which  the  instinct  of 
property  leads  its  possessor  to  give  in  whatever  form  the  property  may 
exist.  It  was  to  guard  against  such  evils  that  the  second  section  of  the 
amendment  was  framed.  It  was  intended  to  give  expressly  to  Congress 
the  requisite  authority,  and  to  leave  no  room  for  doubt  or  cavil  upon 
the  subject.    The  results  have  shown  the  wisdom  of  this  forecast.  Al- 
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most  simultaneously  with  the  adoption  of  the  amendment  this  course  of 
legislative  oppression  was  begun.  Hence,  doubtless,  the  passage  of  the 
Act  under  consideration.  In  the  presence  of  these  facts,  who  will  say 
it  is  not  an  "  appropriate  "  means  of  carrying  out  the  object  of  the  first 
section  of  the  amendment,  ami  a  necessary  and  proper  execution  of  the 
power  conferred  by  the  second?  lilot  out  this  Act  and  deny  the  consti- 
tutional power  to  pass  it,  and  the  worst  effects  of  slavery  might  speedily 
follow.    It  would  be  a  virtual  abrogation  of  the  amendment. 

It  would  be  a  remarkable  anomaly  if  the  national  government,  with- 
out this  amendment,  could  confer  citizenship  on  aliens  of  every  race  or 
color,  and  citizenship,  with  civil  and  political  rights,  on  the  inhabit- 
ants "  of  Louisiana  and  Florida,  without  reference  to  race  or  color,  and 
cannot,  with  the  help  of  the  amendment,  confer  on  those  of  the  African 
race,  who  have  been  born  and  always  lived  within  the  United  States,  all 
that  this  law  seeks  to  give  them. 

It  was  passed  by  the  Congress  succeeding  the  one  which  proposed  the 
amendment.    Manv  of  the  members  of  both  Houses  were  the  same. 

This  fact  is  not  without  weight  and  significance.  McCullocIt  v. 
Maryland,  4  Wheat.  401. 

The  amendment  reversed  and  annulled  the  original  policy  of  the  Con- 
stitution, which  left  it  to  each  State  to  decide  exclusively  for  itself 
whether  slavery  should  or  should  not  exist  as  a  local  institution,  and 
what  disabilities  should  attach  to  those  of  the  serv  ile  race  within  its 
limits.  The  whites  needed  no  relief  or  protection,  and  they  are  prac- 
tically unaffected  by  the  amendment.  The  emancipation  which  it 
wrought  was  an  act  of  great  national  grace,  and  was  doubtless  intended 
to  reach  further  in  its  effects  as  to  every  one  within  its  scope,  than  the 
consequences  of  a  manumission  by  a  private  individual. 

We  entertain  no  doubt  of  the  constitutionality  of  the  Act  in  all  its 
provisions. 

It  gives  only  certain  civil  rights.  Whether  it  was  competent  for  Con- 
gress to  confer  political  rights  also,  involves  a  different  inquiry.  We 
have  not  found  it  necessary  to  consider  the  subject. 

We  are  not  unmindful  of  the  opinion  of  the  Court  of  Appeals  of  Ken- 
tucky, in  the  case  of  llrmrn  v.  Com numirealth.  With  ail  our  respect 
for  the  eminent  tribunal  from  which  it  proceeded,  we  have  found  our- 
selves unable  to  concur  in  its  conclusions.  The  constitutionality  of  the 
Act  is  sustained  by  the  Supreme  Court  of  Indiana,  and  the  Chief  Justice 
of  the  Court  of  Appeals  of  Maryland,  in  able  and  well-considered  opin- 
ions.   Smith  v.  Mon<hj,  2G  Ind.  -J'J'J  ;  lie  A.  II.  Somas. 

We  are  happy  to  know  that  if  we  have  erred  the  Supreme  Court  of 
the  L'nited  States  can  revise  our  judgment  and  correct  our  error. 

The  motion  is  overruled,  and  judgment  will  be  entered  upon  the 
verdict. 

Motion  overruled. 
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SLAUGHTER-HOUSE  CASES. 
Supreme  Coukt  of  the  United  States.  1873. 
[16  Wall.  .%.] 1 

Mr.  John  A.  Campbell,  and  also  Mr.  J.  Q.  A.  Fdloxcs,  argued  the 
cast:  at  much  length  and  ou  the  authorities,  in  behalf  of  the  plaintiffs  in 
error. 

Mtssrs.  M.  II.  Carpenter  and  J.  S.  Black  (a  brief  of  Mr.  Charles 
Alltui  being  filed  on  the  same  side),  and  Mr.  T.  J.  Durante  representing 
in  addition  the  State  of  Louisiana,  contra. 

Mu.  Justice  Miu.ku  now,  April  14,  1873,  delivered  the  opinion  of 
the  court. 

These  cases  are  brought  here  by  writs  of  error  to  the  Supreme  Court 
of  the  State  of  Louisiana.  They  arise  out  of  the  efforts  of  the  butchers 
of  New  Orleans  to  resist  the  Crescent  City  Live-Stock  Landing  and 
Slaughter-Housc  Company  in  the  exercise  of  certain  powers  conferred 
by  the  charter  which  created  it,  and  which  was  granted  by  the  legisla- 
ture of  that  State.  .  .  . 

The  records  show  that  the  plaintiffs  in  error  relied  upon,  and  asserted 
throughout  the  entire  course  of  the  litigation  in  the  State  courts,  that 
the  grant  of  privileges  in  the  charter  of  defendant,  which  they  were 
contesting,  was  a  violation  of  the  most  important  provisions  of  the 
thirteenth  and  fourteenth  articles  of  amendment  of  the  Constitution 
of  the  United  States.  The  jurisdiction  and  the  duty  of  this  court  to 
review  the  judgment  of  the  State  court  on  those  questions  is  clear  and 
is  imperative. 

The  statute  thus  assailed  as  unconstitutional  was  passed  March  8, 
18M,  and  is  entitled  "  An  Act  to  protect  the  health  of  the  City  of  New 
Orleans,  to  locate  the  stock-landings  and  slaughter-houses,  and  to  in- 
corporate the  Crescent  City  Live-Stock  Landing  and  Slaughter-House 
Company." 

The  first  section  forbids  the  landing  or  slaughtering  of  animals  whose 
flesh  is  intended  for  food,  within  the  city  of  New  Orleans  and  other 
parishes  and  boundaries  named  and  defined,  or  the  keeping  or  estab- 
lishing any  slaughter-houses  or  abattoirs  within  those  limits,  except  by 
the  corporation  thereby  created,  which  is  also  limited  to  certain  places 
afterwards  mentioned.  Suitable  penalties  are  enacted  for  violations  of 
this  prohibition. 

The  second  section  designates  the  corporators,  gives  the  name  to  the 
corporation,  and  confers  on  it  the  usual  corporate  powers. 

The  third  and  fourth  sections  authorize  the  company  to  establish  and 
erect  within  certain  territorial  limits,  therein  defined,  one  or  more  stock- 
yards, stock-landings,  and  slaughter-houses,  and  impose  upon  it  the 

1  The  statement  of  facts  is  omitted.  — Ed. 
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duty  of  erecting,  on  or  before  the  first  day  of  June,  18G0,  one  grand 
slaughter-house  of  sufficient  capacity  for  slaughtering  five  hundred 
animals  per  day. 

It  declares  that  the  company,  after  it  shall  have  prepared  all  the 
necessary  buildings,  yards,  and  other  conveniences  for  that  purpose, 
shall  have  the  sole  and  exclusive  privilege  of  conducting  and  carrying 
on  the  live-stock  landing  and  slaughter-house  business  within  the  limits 
and  privilege  granted  by  the  Act,  and  that  all  such  animals  shall  be 
landed  at  the  stock-landings  and  slaughtered  at  the  slaughter-houses  of 
the  company,  and  nowhere  else.  Penalties  are  enacted  for  infractions 
of  this  provision,  and  prices  fixed  for  the  maximum  charges  of  the 
company  for  each  steamboat  and  for  each  animal  landed. 

Section  five  orders  the  closing  up  of  all  other  stock-landings  and 
slaughter-houses  after  the  first  day  of  June,  in  the  parishes  of  Orleans. 
Jefferson,  and  St.  Bernard,  and  makes  it  the  duty  of  the  company  to 
permit  any  person  to  slaughter  animals  in  their  slaughter-houses  under 
a  heavy  penalty  for  each  refusal.  Another  section  fixes  a  limit  to  the 
charges  to  be  made  by  the  company  for  each  animal  so  slaughtered  in 
their  building,  and  another  provides  for  an  inspection  of  all  animals 
intended  to  be  so  slaughtered,  by  ao  officer  appointed  by  the  Governor 
of  the  State  for  that  purpose. 

These  are  the  principal  features  of  the  statute,  and  arc  all  that  have 
any  bearing  upon  the  questions  to  be  decided  by  us. 

This  statute  is  denounced  not  only  as  creating  a  monopoly  and  con- 
ferring odious  and  exclusive  privileges  upon  a  small  number  of  persons 
at  the  expense  of  the  great  body  of  the  community  of  New  Orleans,  but 
it  is  asserted  that  it  deprives  a  large  and  meritorious  class  of  citizens  — 
the  whole  of  the  butchers  of  the  city  —  of  the  right  to  exercise  their 
trade,  the  business  to  which  they  have  been  trained  and  on  which  they 
depend  for  the  support  of  themselves  and  their  families ;  and  that  the 
unrestricted  exercise  of  the  business  of  butchering  is  necessary  to  the 
daily  subsistence  of  the  population  of  the  city. 

But  a  critical  examination  of  the  Act  hardly  justifies  these  assertions. 

It  is  true  that  it  grants,  for  a  period  of  twenty-five  years,  exclusive 
privileges.  And  whether  those  privileges  are  at  the  expense  of  the 
community  in  the  sense  of  a  curtailment  of  any  of  their  fundamental 
rights,  or  even  in  the  sense  of  doing  them  an  injury,  is  a  question  opi-n 
to  considerations  to  be  hereafter  stated.  But  it  is  not  true  that  it  de- 
prives the  butchers  of  the  right  to  exercise  their  trade,  or  imposes  upon 
them  any  restriction  incompatible  with  its  successful  pursuit,  or  fur- 
nishing the  people  of  the  city  with  the  necessary  daily  supply  of  animal 
food. 

The  Act  divides  itself  into  two  main  grants  of  privilege,  —  the  one  in 
reference  to  stock-landings  and  stock-yards,  and  the  other  to  slaughter- 
houses. That  the  landing  of  live-stock  in  large  droves,  from  steamboats 
on  the  bank  of  the  river,  and  from  railroad  trains,  should,  for  the  safety 
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ami  comfort  of  the  people  and  the  care  of  the  animals,  be  limited  to 
proper  places,  and  those  not  numerous,  it  needs  no  argument  to  prove. 
Nor  can  it  be  injurious  to  the  general  community  that  while  the  duty  of 
making  ample  preparation  Cor  this  is  imi>osed  upon  a  few  men,  or  a  cor- 
poration, they  should,  to  enable  them  to  do  it  successfully,  have  the 
exclusive  right  of  providing  such  landing-places,  and  receiving  a  fair 
compensation  for  the  service. 

It  is,  however,  the  slaughter-house  privilege,  which  is  mainly  relied 
on  to  justify  the  charges  of  gross  injustice  to  the  public,  and  invasion  of 
private  right. 

It  is  not,  and  cannot  be  successfully  controverted,  that  it  is  both  the 
right  and  the  duty  of  the  legislative  body  —  the  supreme  power  of  the 
State  or  municipality  —  to  prescribe  and  determine  the  localities  where 
the  business  of  slaughtering  for  a  great  city  may  be  conducted.  To  do 
this  effectively  it  is  indispensable  that  all  persons  who  slaughter  animals 
for  food  shall  do  it  in  those  places  and  nowhere  else. 

The  statute  under  consideration  defines  these  localities  and  forbids 
slaughtering  in  any  other.  It  does  not,  ns  has  been  asserted,  prevent 
the  butcher  from  doing  his  own  slaughtering.  On  the  contraiy,  the 
Slatighter-IIouse  Company  is  required,  under  a  heavy  penalty,  to  per- 
mit any  person  who  wishes  to  do  so,  to  slaughter  in  their  houses ;  and 
they  are  bound  to  make  ample  provision  for  the  convenience  of  all 
the  slaughtering  for  the  entire  city.  The  butcher  then  is  still  permitted 
to  slaughter,  to  prepare,  and  to  sell  his  own  meats ;  but  he  is  required 
to  slaughter  at  a  specified  place  and  to  pay  a  reasonable  compensation 
for  the  use  of  the  accommodations  furnished  him  at  that  place. 

The  wisdom  of  the  monopoly  granted  by  the  legislature  may  be  open 
to  question,  but  it  is  difficult  to  see  a  justification  for  the  assertion  that 
the  butchers  are  deprived  of  the  right  to  labor  in  their  occupation,  or 
the  people  of  their  daily  service  in  preparing  food,  or  how  this  statute, 
with  the  duties  and  guards  imposed  upon  the  company,  can  be  said 
to  destroy  the  business  of  the  butcher,  or  seriously  interfere  with  its 
pursuit. 

The  power  here  exercised  by  the  Legislature  of  Louisiana  is,  in  its 
essential  nature,  one  which  has  been,  up  to  the  present  period  in  the 
constitutional  history  of  this  country,  always  conceded  to  belong  to  the 
States,  however  it  may  now  be  questioned  in  some  of  its  details. 

"  Unwholesome  trades,  slaughter  houses,  operations  offensive  to  the 
senses,  the  deposit  of  powder,  the  application  of  steam-power  to  propel 
cars,  the  building  with  combustible  materials,  and  the  burial  of  the  dead, 
may  all,"  says  Chancellor  Kent,  2  Commentaries,  340.  4*  be  interdicted 
by  law.  in  the  midst  of  dense  masses  of  population,  on  the  general  and 
rational  principle,  that  every  person  ought  so  to  use  his  property  as  not 
to  injure  his  neighbors ;  and  that  private  interests  must  be  made  sub- 
servient to  the  general  interests  of  the  community.*'  This  is  called  the 
police  power:  and  it  is  declared  by  Chief  Justice  Shaw.  f'ommomc«-<ilth 
v.  A/ger,  7  Cush.  84,  that  it  is  much  easier  to  perceive  and  realize 
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the  existence  aud  sources  of  it  than  to  mark  its  boundaries,  or  prescribe 
limits  to  its  exercise. 

This  jMjwer  is,  aud  must  be  from  its  very  nature,  incapable  of  any 
ver}-  exact  definition  or  limitation.  Upon  it  depcuds  the  securit}'  of 
social  ordei ,  the  life  and  health  of  the  citizen,  the  comfort  of  an  exist- 
ence in  a  thickly  populated  community,  the  enjoyment  of  private  and 
social  life,  aud  the  beneficial  use  of  property.  "  It  extends,"  says  an- 
other eminent  judge  (  Thorpe  v.  Rutland  and  Burlington  Railroad 
Co.,  27  Vt.  149),  "  to  the  protection  of  the  lives,  limbs,  health,  com- 
fort, and  quiet  of  all  persons,  and  the  protection  of  all  property  within 
the  State ;  .  .  .  and  persons  and  property  are  subjected  to  all  kinds  of 
restraints  and  burdens  in  order  to  secure  the  general  comfort,  health, 
and  prosperity  of  the  State.  Of  the  perfect  right  of  the  legislature  to 
do  this  no  question  ever  was,  or,  upon  acknowledged  general  principles, 
ever  can  be  made,  so  far  as  natural  persons  are  concerned." 

The  regulation  of  the  place  and  manner  of  conducting  the  slaughter- 
ing of  animals,  and  the  business  of  butchering  within  a  city,  and  the 
inspection  of  the  animals  to  be  killed  for  meat,  and  of  the  meat  after- 
wards, are  among  the  most  necessary  and  frequent  exercises  of  this 
power.  It  is  not,  therefore,  needed  that  we  should  seek  for  a  compre- 
hensive definition,  but  rather  look  for  the  proper  source  of  its  exercise. 
.  .  .  [Here  the  court  briefly  considers  Gibbons  v.  Oydcn,  9  Wheat.  1. 
New  Yorkv.Miln,  11  lWl02,  The  License  Tax,  5  Wall.  471,  and 
United  States  v.  lh  witt,  9  Wall.  41.] 

It  cannot  be  denied  that  the  staiute  under  consideration  is  aptly 
framed  to  remove  from  the  more  densely  populated  part  of  the  city  the 
noxious  slaughter-houses,  and  large  and  offensive  collections  of  animals 
necessarily  incident  to  the  slaughtering  business  of  a  large  city,  and  to 
locate  them  where  the  convenience,  health,  and  comfort  of  the  people 
require  they  shall  be  located.  And  it  must  be  conceded  that  the  means 
adopted  by  the  Act  for  this  purpose  are  appropriate,  are  stringent,  and 
effectual.  But  it  is  said  that  in  creating  a  corporation  for  this  purpose, 
and  conferring  upon  it  exclusive  privileges  —  privileges  which  it  is  said 
constitute  a  monopoly  —  the  legislature  has  exceeded  its  power.  If 
this  statute  had  imposed  on  the  city  of  New  Orleans  precisely  the  same 
duties,  accompanied  hy  the  same  privileges,  which  it  lias  on  the  cor- 
poration which  it  created,  it  is  believed  that  no  question  would  have 
been  raised  as  to  its  constitutionality.  In  that  case  the  effect  on  the 
butchers  in  pursuit  of  their  occupation  and  on  the  public  would  have 
been  the  same  as  it  is  now.  Why  cannot  the  legislature  confer  the 
same  powers  on  another  corporation,  created  for  a  lawful  and  useful 
public  object,  that  it  can  on  the  municipal  corporation  already  existing? 
That  wherever  a  legislature  has  the  right  to  accomplish  a  certain  re- 
sult, and  that  result  is  best  attained  by  means  of  a  corporation,  it  has 
the  right  to  create  such  a  corporation,  and  to  endow  it  with  the  powers 
necessary  to  effect  the  desired  and  lawful  purpose,  seems  hardly  to  admit 
of  debate.   The  proposition  is  ably  discussed  and  affirmed  in  the  case  of 
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MeCalloch  v.  The  State  of  Maryland,  4  Wheat.  316,  in  relation  to  the 
power  of  Congress  to  organize  the  Bunk  of  the  United  States  to  aid  in 
the  fiscal  operations  of  the  government. 

It  can  readily  be  seen  that  the  interested  vigilance  of  the  corporation 
created  by  the  Louisiana  Legislature  will  be  more  efficient  in  enforcing 
the  limitation  prescribed  for  the  stock-landing  and  slaughtering  busi- 
ness for  the  good  of  the  city  than  the  ordinary  efforts  of  the  otlicers  of 
the  law. 

Unless,  therefore,  it  can  be  maintained  that  the  exclusive  privilege 
granted  by  this  charter  to  the  corporation  is  beyond  the  power  of  the 
Legislature  of  Louisiana,  there  can  be  no  just  exception  to  the  validity 
of  the  statute.  And  in  this  respect  we  are  not  able  to  see  that  these 
privileges  are  especially  odious  or  objectionable.  The  duty  imposed  as 
a  consideration  for  the  privilege  is  well  defined,  and  its  enforcement 
well  guarded.  The  prices  or  charges  to  be  made  by  the  company  are 
limited  by  the  statute,  and  we  are  not  advised  that  they  are  on  the 
whole  exorbitant  or  unjust. 

The  proposition  is,  therefore,  reduced  to  these  terms :  Can  any  ex- 
clusive privileges  be  granted  to  any  of  its  citizens,  or  to  a  corporation, 
by  the  legislature  of  a  State? 

The  eminent  and  learned  counsel  who  has  twice  argued  the  negative 
of  this  question,  has  displayed  a  research  into  the  history  of  monopolies 
in  England  and  the  European  Continent,  only  equalled  by  the  eloquence 
with  which  they  are  denounced. 

Hut  it  is  to  be  observed,  that  aH  such  references  are  to  monopolies 
established  by  the  monarch  in  derogation  of  the  rights  of  his  subjects, 
or  arise  out  of  transactions  in  which  the  people  were  unrepresented,  and 
their  interests  uneared  for.  The  great  Case  of  Monopolies,  reported  by 
Coke,  and  so  fully  stated  in  the  brief,  was  undoubtedly  a  contest  of  the 
commons  against  the  monarch.  The  decision  is  based  upon  the  ground 
that  it  was  against  common  law,  and  the  argument  was  aimed  at  the 
unlawful  assumption  of  power  by  the  Crown  ;  for  who  ever  doubted 
the  authority  of  Parliament  to  change  or  modify  the  common  law? 
The  discussion  in  the  House  of  Commons  cited  from  Maeaulay  clearly 
establishes  that  the  contest  was  between  the  Crown,  and  the  people 
represented  in  Parliament. 

But  we  think  it  may  be  safely  affirmed,  that  the  Parliament  of 
Great  Britain,  representing  the  people  in  their  legislative  functions,  and 
the  legislative  Ixxlics  of  this  country,  have  from  time  immemorial  to  the 
present,  day  continued  to  grant  to  persons  and  cor|>orations  exclusive 
privileges.  —  privileges  denied  to  other  citizens,  —  privileges  which 
come  within  any  just  definition  of  the  word  monopoly,  as  much  as 
those  now  under  consideration;  and  that  the  power  to  do  this  has 
never  been  questioned  or  denied.  Nor  can  it  be  truthfully  denied,  that 
some  of  the  most  useful  and  beneficial  enterprises  set  on  foot  for  the 
general  good,  have  been  made  successful  by  means  of  these  exclusive 
rights,  and  could  only  have  been  conducted  to  success  in  that  way. 
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It  ma)-,  therefore,  lw  considered  as  established,  that  the  authority  of 
the  Legislature  of  Louisiana  to  pass  the  present  statute  is  ample,  unless 
some  restraint  in  the  exercise  of  that  power  be  found  in  the  Constitution 
of  that  State  or  in  the  amendments  to  the  Constitution  of  the  United 
States,  adopted  since  the  date  of  the  decisions  we  have  already  cited. 

If  any  such  restraint  is  supposed  to  exist  in  the  Constitution  of  the 
State,  the  Supreme  Court  of  Louisiana  having  necessarily  passed  on  that 
question,  it  would  not  be  open  to  review  in  this  court. 

The  plaintiffs  in  error  accepting  this  issue,  allege  that  the  statute  is 
a  violation  of  the  Constitution  of  the  United  States  in  these  several 
particulars :  — 

That  it  creates  an  involuntary  servitude  forbidden  by  the  thirteenth 
article  of  amendment ; 

That  it  abridges  the  privileges  and  immunities  of  citizens  of  the 
United  States ; 

That  it  denies  to  the  plaintiffs  the  equal  protection  of  the  laws  ;  and, 
That  it  deprives  them  of  their  property  without  due  process  of  law ; 

contrary  to  the  provisions  of  the  first  section  of  the  fourteenth  article  of 

amendment. 

This  court  is  thus  called  upon  for  the  first  time  to  give  construction  to 
these  articles. 

We  do  not  conceal  from  ourselves  the  great  responsibility  which  this 
duty  devolves  upon  us.  No  questions  so  far-reaching  and  pervading 
in  their  consequences,  so  profoundly  interesting  to  the  people  of  this 
country,  and  so  important  in  their  bearing  upon  the  relations  of  the 
United  States,  and  of  the  several  States  to  each  other  and  to  the  citi- 
zens of  the  States  and  of  the  United  States,  have  been  before  this  court 
during  the  official  life  of  any  of  its  present  members.1  AVe  have  given 
every  opportunity  for  a  full  hearing  at  the  bar;  we  have  discussed  it 
freely  and  compared  views  among  ourselves ;  we  have  taken  ample 
time  for  careful  deliberation,  and  we  now  propose  to  announce  the 
judgments  which  we  have  formed  in  the  construction  of  those  articles, 
so  far  as  we  have  found  them  necessary  to  the  decision  of  the  cases 
before  us,  and  beyond  that  we  have  neither  the  inclination  nor  the  right 
to  go. 

Twelve  articles  of  amendment  were  added  to  the  Federal  Constitution 
soon  after  the  original  organization  of  the  government  under  it  in  17K9. 
Of  these  all  but  the  last  were  adopted  so  soon  afterwards  as  to  justify  the 
statement  that  they  were  practically  contemporaneous  with  the  adoption 
of  the  original ;  and  the  twelfth,  adopted  in  eighteen  hundred  and  three, 
was  so  nearly  so  as  to  have  become,  like  all  the  others,  historical  and  of 
another  age.    But  within  the  last  eight  years  three  other  articles  of 

1  The  olilost  in  office.  Mit.  Jistick  Clifford,  had  succeeded  Ccrti*,  J.,  in  Janu- 
ary, 1S.YS.  No  one  of  th<!  bench  who  had  decided  the  case  of  Srutt  v  Sandlorrt, 
was  now  present,  except  Mr.  Justice  Campbell,  — and  ho  was  at  the  bar  now,  and 
counsel  for  the  plaintiffs.  —  En. 
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amendment  of  vast  importance  have  been  added  by  the  voice  of  the 
people  to  that  now  venerable  instrument. 

The  most  cursory  glance  at  these  articles  discloses  a  unity  of  purpose, 
when  taken  in  connection  with  the  history  of  the  times,  which  cannot 
fail  to  have  an  important  bearing  on  any  question  of  doubt  concerning 
their  true  meaning.  Nor  can  such  doubts,  when  any  reasonably  exist, 
be  safely  and  rationally  solved  without  a  reference  to  that  history  :  for 
in  it  is  found  the  occasion  and  the  necessity  for  recurring  again  to  the 
great  source  of  power  in  this  country,  the  people  of  the  States,  for  ad- 
ditional guarantees  of  human  rights  ;  additional  powers  to  the  Federal 
government;  additional  restraints  upon  those  of  the  States.  Fortu- 
nately that  history  is  fresh  within  the  memory  of  us  all,  and  its  leading 
features,  as  they  bear  upon  the  matter  before  us,  free  from  doubt. 

The  institution  of  African  slavery,  as  it  existed  in  about  half  the 
States  of  the  Union,  and  the  contests  pervading  the  public  mind  for 
many  years,  between  those  who  desired  its  curtailment  and  ultimate 
extinction  and  those  who  desired  additional  safeguards  for  its  security 
and  perpetuation,  culminated  in  the  effort,  on  the  part  of  most  of  the 
States  in  which  slavery  existed,  to  separate  from  the  Federal  govern- 
ment, aud  to  resist  its  authority.  This  constituted  the  War  of  the 
Rebellion,  and  whatever  auxiliary  causes  may  have  contributed  to 
bring  al>out  this  war,  undoubtedly  the  overshadowing  and  efficient 
cause  was  African  slavery. 

In  that  struggle  slavery,  as  a  legalized  social  relation,  perished. 
It  perished  as  a  necessity  of  the  bitterness  and  force  of  the  conflict. 
When  the  armies  of  freedom  found  themselves  upon  the  soil  of  slavery 
they  could  do  nothing  less  than  free  the  poor  victims  whose  enforced 
servitude  was  the  foundation  of  the  quarrel.  And  when  hard  pressed 
in  the  contest  these  men  (for  they  proved  themselves  men  in  that  ter- 
rible crisis)  offered  their  services  and  were  accepted  by  thousands  to 
aid  in  suppressing  the  unlawful  rebellion,  slavery  was  at  an  end  wher- 
ever the  Federal  government  succeeded  in  that  purpose.  The  procla- 
mation of  President  Lincoln  expressed  an  accomplished  fact  as  to  a 
large  portion  of  the  insurrectionary  districts,  when  he  declared  slavery 
abolished  in  them  all.  Hut  the  war  being  over,  those  who  had  suc- 
ceeded in  re-establishing  the  authority  of  the  Federal  government  were 
not  content  to  permit  this  great  act  of  emancipation  to  rest  on  the  actual 
results  of  the  contest  or  the  proclamation  of  the  Executive,  both  of 
which  might  have;  been  questioned  in  after  times,  and  they  determined 
to  place  this  main  and  most  valuable  result  in  the  Constitution  of  the 
restored  Union  as  one  of  its  fundamental  articles.  Hence  the  thirteenth 
article  of  amendment  of  that  instrument.  Its  two  short  sections  seem 
hardly  to  admit  of  construction,  so  vigorous  is  their  expression  and  so 
appropriate  to  the  purpose  we  have  indicated. 

1.  Neither  slavery  nor  involuntary  servitude,  except  as  a  punish- 
ment for  crime,  whereof  the  party  shall  have  been  duly  convicted,  shall 
exist  within  the  United  States  or  any  place  subject  to  their  jurisdiction. 
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"  2.  Congress  shall  have  power  to  enforce  this  article  by  appropriate 
legislation." 

To  withdraw  the  mind  from  the  contemplation  of  this  grand  yet  sim- 
ple declaration  of  the  personal  freedom  of  all  the  human  race  within  the 
jurisdiction  of  this  government  —  a  declaration  designed  to  establish 
the  freedom  of  four  millions  of  slaves  —  and  with  a  microscopic  search 
endeavor  to  find  in  it  a  reference  to  servitudes,  which  may  have  been 
attached  to  property  in  certain  localities,  requires  an  effort,  to  say  the 
least  of  it. 

That  a  personal  servitude  was  meant  is  proved  by  the  use  of  the  word 
involuntary,"  which  can  only  apply  to  human  beings.  The  exception 
of  servitude  as  a  punishment  for  crime  gives  an  idea  of  the  class  of  ser- 
vitude that  is  meant  The  word  "  servitude  "  is  of  larger  meaning  than 
slavery,  as  the  latter  is  popularly  understood  in  this  country,  and  the 
obvious  purpose  was  to  forbid  all  shades  and  conditions  of  African 
slavery.  It  was  very  well  understood  that  in  the  form  of  apprentice- 
ship for  long  terms,  as  it  had  been  practised  in  the  West  India  Islands, 
on  the  abolition  of  slavery  by  the  English  government,  or  by  reducing 
the  slaves  to  the  condition  of  serfs  attached  to  the  plantation,  the  pur- 
pose of  the  article  might  have  been  evaded,  if  only  the  word  tk  slavery 
had  been  used.  The  case  of  the  apprentice  slave,  held  under  a  law  of 
Maryland,  liberated  by  Chief  Justice  Chase,  on  a  writ  of  habeas  corpus 
under  this  article,  illustrates  this  course  of  observation.  Matter  of 
Turner,  1  Abbott  United  States  Reports,  84.  And  it  is  all  that  we 
deem  necessary  to  say  on  the  application  of  that  article  to  the  statute 
of  Louisiana,  now  under  consideration. 

The  process  of  restoring  to  their  proper  relations  with  the  Federal 
government  and  with  the  other  States  those  which  had  sided  with  the 
Rebellion,  undertaken  under  the  proclamation  of  President  Johnson  in 
18G5,  and  before  the  assembling  of  Congress,  developed  the  fact  that, 
notwithstanding  the  formal  recognition  by  those  States  of  the  abolition 
of  slavery,  the  condition  of  the  slave  race  would,  without  further  pro- 
tection of  the  Federal  government,  be  almost  as  bad  as  it  was  before. 
Among  the  first  acts  of  legislation  adopted  by  several  of  the  States  in 
the  legislative  bodies  which  claimed  to  be  in  their  normal  relations  with 
the  Federal  government,  were  laws  which  imposed  upon  the  colored 
race  onerous  disabilities  and  burdens,  and  curtailed  their  rights  in  the 
pursuit  of  life,  liberty,  and  property  to  such  an  extent  that  their  freedom 
was  of  little  value,  while  they  had  lost  the  protection  which  they  had 
received  from  their  former  owners  from  motives  both  of  interest  and 
humanity. 

They  were  in  some  States  forbidden  to  appear  in  the  towns  in  any 
other  character  than  menial  servants.  They  were  required  to  reside  on 
and  cultivate  the  soil  without  the  right  to  purchase  or  own  it.  They 
were  excluded  from  many  occupations  of  gain,  and  were  not  permitted 
to  give  testimony  in  the  courts  in  any  case  where  a  white  man  was  a 
party.    It  was  said  that  their  lives  were  at  the  mercy  of  bad  men, 
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cither  because  the  laws  for  their  protection  were  insufficient  or  were 
not  enforced. 

These  circumstances,  whatever  of  falsehood  or  misconception  may 
have  been  mingled  with  their  presentation,  forced  upon  the  statesmen 
who  had  conducted  the  Federal  government  in  safety  through  the  crisis 
of  the  Rebellion,  and  who  supposed  that  by  the  thirteenth  article  of 
amendment  they  had  secured  the  result  of  their  labors,  the  conviction 
that  something  more  was  necessary  in  the  way  of  constitutional  protec- 
tion to  the  unfortunate  race  who  had  suffered  so  much.  They  accordingly 
passed  through  Congress  the  proposition  for  the  Fourteenth  Amendment, 
and  they  declined  to  treat  as  restored  to  their  full  participation  in  the 
government  of  the  Union  the  States  which  had  been  in  insurrection, 
until  they  ratified  that  article  by  a  formal  vote  of  their  legislative 
bodies. 

Before  we  proceed  to  examine  more  critically  the  provisions  of  this 
amendment,  on  which  the  plaintiffs  in  error  rely,  let  us  complete  and 
dismiss  the  history  of  the  recent  amendments,  as  that  history  relates 
to  the  general  purpose  which  pervades  them  all.  A  few  years'  expe- 
rience satisfied  the  thoughtful  men  who  had  been  the  authors  of  the 
other  two  amendments  that,  notwithstanding  the  restraints  of  those 
articles  on  the  States,  and  the  laws  passed  under  the  additional  powers 
granted  to  Congress,  these  were  inadequate  for  the  protection  of  life, 
liberty,  and  property,  without  which  freedom  to  the  slave  was  no  boon. 
They  were  in  all  those  States  denied  the  right  of  suffrage.  The  laws 
were  administered  by  the  white  man  alone.  It  was  urged  that  a  race  of 
men  distinctively  marked  as  was  the  negro,  living  in  the  midst  of  another 
and  dominant  race,  could  never  be  fully  secured  in  their  person  and  their 
property  without  the  right  of  suffrage. 

Hence  the  Fifteenth  Amendment,  which  declares  that  u  the  right  of  a 
citizen  of  the  United  States  to  vote  shall  not  be  denied  or  abridged  by 
any  State  on  account  of  race,  color,  or  previous  condition  of  servitude.'' 
The  negro  having,  by  the  Fourteenth  Amendment,  been  declared  to  be  a 
citizen  of  the  United  States,  is  thus  made  a  voter  in  every  State  of  the 
Union. 

We  repeat,  then,  in  the  light  of  this  recapitulation  of  events,  almost 
too  recent  to  be  called  history,  but  which  are  familiar  to  us  all ;  and  on 
the  most  casual  examination  of  the  language  of  these  amendments,  no 
one  can  fail  to  be  impressed  with  the  one  pervading  purpose  found  in 
them  all.  lying  at  the  foundation  of  each,  and  without  which  none  of 
them  would  have  been  even  suggested  ;  we  mean  the  freedom  of  the 
slave  race,  the  security  and  firm  establishment  of  that  freedom,  and 
the  protection  of  the  newly-made  freeman  and  citizen  from  the  oppres- 
sions of  those  who  had  formerly  exercised  unlimited  dominion  over  him. 
It  is  true  that  only  the  Fifteenth  Amendment,  in  terms,  mentions  the 
negro  by  speaking  of  his  color  and  his  slavery.  But  it  is  just  n<  true 
that  each  of  the  other  articles  was  addressed  to  the  grievances  of  that 
race,  and  designed  to  remedy  them  as  the  Fifteenth. 
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We  do  not  say  that  no  one  else  but  the  negro  can  share  in  this 
protection.  Both  the  language  and  spirit  of  these  articles  are  to  have 
their  fair  and  just  weight  in  any  question  of  construction.  Undoubtedly 
while  negro  slavery  alone  was  in  the  mind  of  the  Congress  which  pro- 
posed the  thirteenth  article,  it  forbids  any  other  kind  of  slavery,  now  or 
hereafter.  If  Mexican  peonage  or  the  C  hinese  cooly  labor  system  shall 
develop  slavery  of  the  Mexican  or  Chinese  race  within  our  territory, 
this  amendment  may  safely  be  trusted  to  make  it  void.  And  so  if  other 
rights  are  assailed  by  the  States  which  properly  and  necessarily  fall 
within  the  protection  of  these  articles,  that  protection  will  apply,  though 
the  party  interested  may  not  be  of  African  descent.  But  what  we  do 
say,  and  what  we  wish  to  lie  understood  [as  saying]  is,  that  in  any 
fair  and  just  construction  of  any  section  or  phrase  of  these  amendments, 
it  is  necessary  to  look  to  the  purpose  which  we  have  said  was  the  per- 
vading spirit  of  them  all,  the  evil  which  they  were  designed  to  remedy, 
and  the  process  of  continued  addition  to  the  Constitution,  until  that 
purpose  was  supposed  to  be  accomplished,  as  far  as  constitutional  law 
can  accomplish  it. 

The  first  section  of  the  fourteenth  article,  to  which  our  attention  is 
more  specially  invited,  opens  with  a  definition  of  citizenship  —  not  only 
citizenship  of  the  United  States,  but  citizenship  of  the  States.  No  such 
definition  was  previously  found  in  the  Constitution,  nor  had  any  attempt 
been  made  to  define  it  by  Act  of  Congress.  It  had  been  the  occasion  of 
much  discussion  in  the  courts,  by  the  executive  departments,  and  in  the 
public  journals.  It  had  been  said  by  eminent  judges  that  no  man  was 
a  citizen  of  the  United  States,  except  as  he  was  a  citizen  of  one  of  the 
States  composing  the  Union.  Those,  therefore,  who  had  been  born 
and  resided  always  in  the  District  of  Columbia  or  in  the  Territories, 
though  within  the  United  States,  were  not  citizens.  Whether  this  propo- 
sition was  sound  or  not  had  never  been  judicially  decided.  But  it  had 
been  held  by  this  court,  in  the  celebrated  J) red  Scott  Case,  only  a  few 
years  before  the  outbreak  of  the  Civil  War,  that  a  man  of  African  de- 
scent, whether  a  slave  or  not,  was  not  and  could  not  be  a  citizen  of  a 
State  or  of  the  United  States.1  This  decision,  while  it  met  the  con- 
demnation of  some  of  the  ablest  statesmen  and  constitutional  lawyers 
of  the  country,  had  never  been  overruled  ;  and  if  it  was  to  be  accepted 
as  a  constitutional  limitation  of  the  right  of  citizenship,  then  all  the 
negro  race  who  had  recently  been  made  freemen,  were  still,  not  only 
not  citizens,  but  were  incapable  of  becoming  so  by  anything  short  of  an 
amendment  to  the  Constitution. 

To  remove  this  difficulty  primarily,  and  to  establish  a  clear  and  com- 
prehensive definition  of  citizenship  which  should  declare  what  should 
constitute  citizenship  of  the  United  States,  and  also  citizenship  of  a 
State,  the  first  clause  of  the  first  section  was  framed. 

"  All  persons  born  or  naturalized  in  the  United  States,  and  subject 

1  An  iuadvertence.    See  ante,  pp.  491  n.  and  493  n  —  Ed. 
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to  the  jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  the" 
State  wherein  they  reside." 

The  Gist  observation  we  have  to  make  on  this  clause  is,  that  it  puts 
at  rest  both  the  questions  which  we  stated  to  have  been  the  sub- 
ject of  differences  of  opinion.  It  declares  that  persons  may  be  citizens 
Of  the  United  .States  without  regard  to  their  citizenship  of  a  particular 
State,  and  it  overturns  the  Died  Scott  dec'ision  by  making  all  persons 
born  within  the  United  States  and  subject  to  its  jurisdiction  citizens  of 
the  United  States.  That  its  main  purpose  was  to  establish  the  citizen- 
ship of  the  negro  can  admit  of  no  doubt.  The  phrase,  "  subject  to  its 
jurisdiction"  was  intended  to  exclude  from  its  operation  children  of 
ministers,  consuls,  and  citizens  or  subjects  of  foreign  States  born 
within  the  United  States. 

The  next  observation  is  more  important  in  view  of  the  arguments  of 
counsel  in  the  present  case.  It  is,  that  the  distinction  between  citizen- 
ship of  the  United  States  and  citizenship  of  a  State  is  clearly  recognized 
and  established.  Not  only  may  a  man  be  a  citizen  of  the  United  States 
without  being  a  citizen  of  a  State,  but  an  important  element  is  neces- 
sary to  convert  the  former  into  the  latter.  He  must  reside  within  the 
State  to  make  him  a  citizen  of  it,  but  it  is  only  necessary  that  he  should 
be  born  or  naturalized  in  the  United  States  to  be  a  citizen  of  the  Union. 

It  is  quite  clear,  then,  that  there  is  a  citizenship  of  the  United  States, 
and  a  citizenship  of  a  State,  which  are  distinct  from  each  other,  and 
which  depend  upon  different  characteristics  or  circumstances  in  the 
individual. 

We  think  this  distinction  and  its  explicit  recognition  in  this  amend- 
ment of  great  weight  in  this  argument,  because  the  next  paragraph  of 
this  same  section,  which  is  the  one  mainly  relied  on  by  the  plaintiffs  in 
error,  speaks  only  of  privileges  and  immunities  of  citizens  of  the  United 
States,  and  does  not  speak  of  those  of  citizens  of  the  several  States. 
The  argument,  however,  in  favor  of  the  plaintiffs  rests  wholly  on  the 
assumption  that  the  citizenship  is  the  same,  and  the  privileges  and 
immunities  guaranteed  by  the  clause  are  the  same. 

The  language  is,  4i  No  State  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States."  It  is  a  little  remarkable,  if  this  clause  was  intended  as  a  pro- 
tection to  the  citizen  of  a  State  against  the  legislative  power  of  his  own 
State,  that  the  word  citizen  of  the  State  should  be  left  out  when  it  is 
so  carefully  used,  and  used  in  contradistinction  to  citizens  of  the  United 
States,  in  the  very  sentence  which  precedes  it.  It  is  too  clear  for  argu- 
ment that  the  change  in  phraseology  was  adopted  understandingly  and 
with  a  purpose. 

Of  the  privileges  and  immunities  of  the  citizen  of  the  United  States, 
and  of  the  privileges  and  immunities  of  the  citizen  of  the  State,  and 
what  they  respectively  are,  we  will  presently  consider ;  but  we  wish  to 
state  here  that  it  is  only  the  former  which  are  placed  by  this  clause  under 
the  protection  of  the  Federal  Constitution,  and  that  the  latter,  whatever 
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they  may  be,  are  not  intended  to  have  any  additional  protection  by 
this  paragraph  of  the  amendment. 

If,  then,  there  is  a  difference  between  the  privileges  and  immunities 
belonging  to  a  citizen  of  the  United  States  as  such,  and  those  belonging 
to  the  citizen  of  the  State  as  such,  the  latter  must  rest  for  their  security 
and  protection  where  they  have  heretofore  rested  ;  for  they  are  not  cm- 
braced  by  this  paragraph  of  the  amendment. 

The  first  occurrence  of  the  words  kt  privileges  and  immunities"  in  our 
constitutional  history,  is  to  be  found  in  the  fourth  of  the  Articles  of  the 
old  Confederation. 

It  declares  ik  that  the  better  to  secure  and  perpetuate  mutual  friend- 
ship and  intercourse  among  the  people  of  the  different  States  in  this 
Union,  the  free  inhabitants  of  each  of  these  States,  paupers,  vagabonds, 
and  fugitives  from  justice  excepted,  shall  be  entitled  to  all  the  privileges 
and  immunities  of  free  citizens  in  the  several  States  ;  and  the  people  of 
each  State  shall  have  free  ingress  and  regress  to  and  from  any  other 
State,  and  shall  enjoy  therein  all  the  privileges  of  trade  and  commerce, 
subject  to  the  same  duties,  impositions,  and  restrictions  as  the  inhabit- 
ants thereof  respectively." 

In  the  Constitution  of  the  United  States,  which  superseded  the  Articles 
of  Confederation,  the  corresponding  provision  is  found  in  section  two  of 
the  fourth  article,  in  the  following  words:  "The  citizens  of  each  State 
shall  be  entitled  to  all  the  privileges  and  immunities  of  citizens  of  the 
several  States." 

There  can  be  but  little  question  that  the  purpose  of  both  these  provi- 
sions is  the  same,  and  that  the  privileges  and  immunities  intended  are 
the  same  in  each.  In  the  article  of  the  Confederation  we  have  some  of 
these  specifically  mentioned,  and  enough  perhaps  to  give  some  general 
idea  of  the  class  of  civil  rights  meant  by  the  phrase. 

Fortunately  we  are  not  without  judicial  construction  of  this  clause 
of  the  Constitution.  .  .  .  [Here  the  court  cites  and  briefly  considers 
Corjiehl  v.  Cnn/eU,  4  Wash.  C.  C.  371,  Ward  v.  Man/land,  12  Wall. 
430.  and  v.  Vinjinku  8  Wall.  180.] 

The  constitutional  provision  there  alluded  to  did  not  create  those 
rights,  which  it  called  privileges  and  immunities  of  citizens  of  the 
States.  It  threw  around  them  in  that  clause  no  security  for  the  citizen 
of  the  State  in  which  the}'  were  claimed  or  exercised.  Nor  did  it  pro- 
fess to  control  the  power  of  the  State  governments  over  the  rights  of  its 
own  citizens. 

Its  sole  purpose  was  to  declare  to  the  several  States,  that  whatever 
those  rights,  as  you  grant  or  establish  them  to  your  own  citizens,  or  as 
you  limit  or  qualify,  or  impose  restrictions  on  their  exercise,  the  same, 
neither  more  nor  less,  shall  be  the  measure  of  the  rights  of  citizens  of 
other  States  within  your  jurisdiction. 

It  would  be  the  vainest  show  of  learning  to  attempt  to  prove  by  cita- 
tions of  authority,  that  up  to  the  adoption  of  the  recent  amendments, 
no  claim  or  pretence  was  set  up  that  those  rights  depended  on  the  Fed- 
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cral  government  for  their  existence  or  protection,  beyond  the  very  few 
express  limitations  which  the  Federal  Constitution  imposed  upon  the 
States  —  such,  for  instance,  as  the  prohibition  against  e.r  j>ost  facto 
laws,  bills  of  attainder,  and  laws  impairing  the  obligation  of  contracts. 
But  with  the  exception  of  these  and  a  few  other  restrictions,  the  entire 
domain  of  the  privileges  and  immunities  of  citizens  of  the  States,  as 
above  defined,  lay  within  the  constitutional  and  legislative  power  of  the 
States,  and  without  that  of  the  Federal  government.  Was  it  the  pur- 
pose of  the  Fourteenth  Amendment,  by  the  simple  declaration  that  no 
State  should  make  or  enforce  any  law  which  shall  abridge  the  privileges 
and  immunities  of  citizens  of  the  United  States,  to  transfer  the  security 
and  protection  of  all  the  civil  rights  which  we  have  mentioned,  from  the 
States  to  the  Federal  government?  And  where  it  is  declared  that 
Congress  shall  have  the  power  to  enforce  that  article,  was  it  intended 
to  bring  within  the  power  of  Congress  the  entire  domain  of  civil  rights 
heretofore  belonging  exclusively  to  the  States? 

All  this  and  more  must  follow,  if  the  proposition  of  the  plaintiffs  in 
error  be  sound.  For  not  only  are  these  rights  subject  to  the  control 
of  Congress  whenever  in  its  discretion  any  of  them  are  supposed  to 
be  abridged  by  State  legislation,  but  that  body  may  also  pass  laws 
in  advance,  limiting  and  restricting  the  exercise  of  legislative  power 
by  the  States,  in  their  most  ordinary  and  usual  functions,  as  in  its 
judgment  it  may  think  proper  on  all  such  subjects.  And  still  further, 
such  a  construction  followed  by  the  reversal  of  the  judgments  of  the 
Supreme  Court  of  Louisiana  in  these  cases,  would  constitute  this  court 
a  perpetual  censor  upon  all  legislation  of  the  States,  on  the  civil  rights 
of  their  own  citizens,  with  authority  to  nullify  such  as  it  did  not  approve 
as  consistent  with  those  rights,  as  they  existed  at  the  time  of  the  adop- 
tion of  this  amendment.  The  argument,  we  admit,  is  not  always  the 
most  conclusive  which  is  drawn  from  the  consequences  urged  against 
the  adoption  of  a  particular  construction  of  an  instrument,  lint  when, 
as  in  the  case  before  us,  these  consequences  arc  so  serious,  so  far- 
reaching  and  pervading,  so  great  a  departure  from  the  structure  and 
spirit  of  our  institutions  ;  when  the  ctTect  is  to  fetter  and  degrade  the 
State  governments  by  subjecting  them  to  the  control  of  Congress,  in 
the  exercise  of  powers  heretofore  universally  conceded  to  them  of  the 
most  ordinary  and  fundamental  character;  when  in  fact  it  radically 
changes  the  whole  theory  of  the  relations  of  the  State  and  Federal 
governments  to  each  other  and  of  both  these  governments  to  tin- 
people  ;  the  argument  has  a  force  that  is  irresistible,  in  the  absence  of 
language  which  expresses  such  a  purpose  too  clearly  to  admit  of  doubt. 

AVe  are  convinced  that  no  such  results  were  intended  by  the  Congress 
which  proposed  these  amendments,  nor  by  the  legislatures  of  the  States 
which  ratified  them. 

Having  shown  that  the  privileges  and  immunities  relied  on  in  the 
argument  arc  those  which  belong  to  citizens  of  the  States  as  such,  and 
that  they  are  left  to  the  State  governments  for  security  and  protection, 
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and  not  by  this  article  placed  under  the  special  care  of  the  Federal  gov- 
ernment, we  may  hold  ourselves  excused  from  defining  the  privileges 
and  immunities  of  citizens  of  the  United  States  which  no  State  can 
abridge,  until  some  case  involving  those  privileges  may  make  it  neces- 
sary to  do  so. 

Hut  lest  it  should  be  said  that  no  such  privileges  and  immunities  are 
to  be  found  if  those  we  have  been  considering  are  excluded,  we  venture 
to  suggest  some  which  owe  their  existence  to  the  Federal  government, 
its  national  character,  its  Constitution,  or  its  laws. 

One  of  these  is  well  described  in  the  case  of  Crand'dl  v.  X>  t;ada,  6 
Wall.  30.  It  is  said  to  be  the  right  of  the  citizen  of  this  great  country, 
protected  by  implied  guarantees  of  its  Constitution,  4i  to  come  to  the 
seat  of  government  to  assert  any  claim  he  may  have  upon  that  govern- 
ment, to  transact  any  business  he  may  have  with  it,  to  seek  its  protec- 
tion, to  share  its  offices,  to  engage  in  administering  its  functions.  He 
has  the  right  of  free  access  to  its  seaports,  through  which  all  operations 
of  foreign  commerce  are  conducted,  to  the  sub-treasuries,  land  offices, 
and  courts  of  justices  in  the  several  States."  And  quoting  from  the 
language  of  Chief  Justice  Taney  in  another  case,  it  is  said  "  that  for 
all  the  great  purposes  for  which  the  Federal  government  was  estab- 
lished, we  are  one  people,  with  one  common  country,  we  are  all  citizens 
of  the  United  States ; "  and  it  is,  as  such  citizens,  that  their  rights  are 
supported  in  this  court  in  Crand'dl  v.  Nerada. 

Another  privilege  of  a  citizen  of  the  United  States  is  to  demand  the 
care  and  protection  of  the  Federal  government  over  his  life,  liberty,  and 
property  when  on  the  high  seas  or  within  the  jurisdiction  of  a  foreign 
government.  Of  this  there  can  be  no  doubt,  nor  that  the  right  depends 
upon  his  character  as  a  citizen  of  the  United  States.  The  right  to 
peaceably  assemble  and  petition  for  redress  of  grievances,  the  privilege 
of  the  writ  of  ludwt*  corpus,  are  rights  of  the  citizen  guaranteed  by  the 
Federal  Constitution.  The  right  to  use  the  navigable  waters  of  t he 
United  States,  however  they  may  penetrate  the  territory  of  the  several 
States,  all  rights  secured  to  our  citizens  by  treaties  with  foreign  nations, 
are  dependent  upon  citizenship  of  the  United  States,  and  not  citizenship 
of  a  State.  One  of  these  privileges  is  conferred  by  the  very  article 
under  consideration.  It  is  that  a  citizen  of  the  United  States  can,  of 
his  own  volition,  become  a  citizen  of  any  State  of  the  Union  by  a  bona 
fide  residence  therein,  with  the  same  rights  as  other  citizens  of  that 
State.  To  these  may  be  added  the  rights  secured  by  the  thirteenth  and 
fifteenth  articles  of  amendment,  and  by  the  other  clause  of  the  four- 
teenth, next  to  be  considered. 

Hut  it  is  useless  to  pursue  this  branch  of  the  inquiry,  since  we  arc  of 
opinion  that  the  rights  claimed  by  these  plaintiffs  in  error,  if  they  have 
any  existence,  are  not  privileges  and  immunities  of  citizens  of  the 
United  States  within  the  meaning  of  the  clause  of  the  Fourteenth 
Amendment  under  consideration. 

"All  persons  born  or  naturalized  in  the  United  States,  and  subject 
vol.  t  —34 
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to  the  jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  the 
State  wherein  they  reside.  No  State  shall  make  or  enforce  an\-  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States ;  nor  shall  any  State  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law,  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  its  laws." 

The  argument  has  not  been  much  pressed  in  these  cases  thai  the  de* 
fendant\s  charter  deprives  the  plaintiffs  of  their  property  without  due 
process  of  law,  or  that  it  denies  to  them  the  equal  protection  of  the  law. 
The  first  of  these  paragraphs  has  been  in  the  Constitution  since  the 
adoption  of  the  Fifth  Amendment,  as  a  restraint  upon  the  Federal  power. 
It  is  also  to  be  found  in  some  form  of  expression  in  the  constitutions  of 
nearly  all  the  States,  as  a  restraint  upon  the  power  of  the  States.  This 
law,  then,  has  practically  been  the  same  as  it  now  is  during  the  exist- 
ence of  the  government,  except  so  far  as  the  present  amendment  may 
place  the  restraining  power  over  the  States  in  this  matter  in  the  hands 
of  the  Federal  government. 

We  are  not  without  judicial  interpretation,  therefore,  both  State  and 
national,  of  the  meaning  of  this  clause.  And  it  is  sufficient  to  say  that 
under  no  construction  of  that  provision  that  we  have  ever  seen,  or  any 
that  we  deem  admissible,  can  the  restraint  imposed  by  the  State  of 
Louisiana  upon  the  exercise  of  their  trade  by  the  butchers  of  New 
Orleans  be  held  to  be  a  deprivation  of  property  within  the  meaning 
of  that  provision. 

"  Nor  shall  any  State  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws."' 

In  the  light  of  the  history  of  these  amendments,  and  the  pervading 
purpose  of  them,  which  we  have  already  discussed,  it  is  not  difficult  to 
give  a  meaning  to  this  clause.  The  existence  of  laws  in  the  States 
where  the  newly  emancipated  negroes  resided,  which  discriminated 
with  gross  injustice  and  hardship  against  them  as  a  class,  was  the  evil 
to  be  remedied  by  this  clause,  and  by  it  such  laws  are  forbidden. 

If,  however,  the  States  did  not  conform  their  laws  to  its  requirements, 
then  by  the  fifth  section  of  the  article  of  amendment  Congress  was 
authorized  to  enforce  it  by  suitable  legislation.  We  doubt  very  much 
whether  any  action  of  a  State  not  directed  by  way  of  discrimination 
against  the  negroes  as  a  class,  or  on  account  of  their  race,  will  ever  be 
held  to  come  within  the  purview  of  this  provision.  It  is  so  clearly  a 
provision  for  that  race  and  that  emergency,  that  a  strong  case  would 
be  necessary  for  its  application  to  nivy  other.  But  as  it  is  a  State  that 
is  to  be  dealt  with,  and  not  alone  the  validity  of  its  laws,  we  may 
safely  leave  that  matter  until  Congress  shall  have  exercised  its  power, 
or  some  case  of  State  oppression,  by  denial  of  equal  justice  in  its 
courts,  shall  have  claimed  a  decision  at  our  hands.  We  find  no  such 
case  in  the  one  before  us,  and  do  not  deem  it  necessary  to  go  over  the 
argument  again,  as  it  may  have  relation  to  this  particular  clause  of  the 
amendment. 
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Tn  the  early  history  of  the  organization  of  the  government,  its  states- 
men seem  to  have  divided  on  the  line  whieh  should  separate  the  powers 
of  the  national  government  from  those  of  the  State  governments,  and 
though  this  line  lias  never  been  very  well  defined  in  public  opinion,  such 
a  division  has  continued  from  that  day  to  this. 

The  adoption  of  the  first  eleven  amendments  to  the  Constitution  so 
soon  after  the  original  instrument  was  accepted,  shows  a  prevailing 
sense  of  danger  at  that  time  from  the  Federal  power.  And  it  cannot 
be  denied  that  such  a  jealousy  continued  to  exist  with  many  patriotic 
men  until  the  breaking  out  of  the  late  Civil  War.  It  was  then  dis- 
covered thai  the  true  danger  to  the  perpetuity  of  the  Union  was  in  the 
capacity  of  the  State  organizations  to  combine  and  concentrate  all  the 
powers  of  the  State,  and  of  contiguous  States,  for  a  determined  resist- 
ance to  the  general  government. 

Unquestionably  this  has  given  great  force  to  the  argument,  and  added 
largely  to  the  number,  of  those  who  believe  in  the  necessity  of  a  strong 
national  government. 

But,  however  pervading  this  sentiment,  and  however  it  may  have 
contributed  to  the  adoption  of  the  amendments  we  have  been  consider- 
ing, we  do  not  see  in  those  amendments  any  purpose  to  destroy  the 
main  features  of  the  general  system.  Under  the  pressure  of  all  the 
excited  feeling  growing  out  of  the  war,  our  statesmen  have  still  be- 
lieved that  the  existence  of  the  States  with  powers  for  domestic  and 
local  government,  including  the  regulation  of  civil  rights  —  the  rights 
of  person  and  of  property —  was  essential  to  the  perfect  working  of  our 
complex  form  of  government,  though  they  have  thought,  proper  to  im- 
pose additional  limitations  on  the  States,  and  to  confer  additional  power 
on  that  of  the  nation. 

lint  whatever  fluctuations  may  be  seen  in  the  history  of  public  opinion 
on  this  subject  riming  the  period  of  our  national  existence,  we  think  it 
will  be  found  that  this  court,  so  far  as  its  functions  required,  has  always 
held  with  a  steady  and  an  even  hand  the  balance  between  State  and 
Federal  power,  and  we  trust  that  such  may  continue  to  be  the  history 
of  its  relation  to  that  subject  so  long  as  it  shall  have  duties  to  perform 
which  demand  of  it  a  construction  of  the  Constitution,  or  of  any  of  its 
parts. 

The  judgments  of  the  Supreme  Court  of  Louisiana  in  these  cases  are 

AjJlrun-tLx 

1  Chief  .Tcstick  Chase  and  the  Jtstices  Fieed.  Unvni.KV,  and  Sw.wvn  dis- 
sented, and  opinions  were  given  by  the  last  three. 

Mit.  Ji-iicE  Fn;i.it  argued  that  tho  legislation  in  question  was  not  a  legitimate 
exercise  of  what  is  railed  the  police  power,  hut  was  an  attempt  to  take  from  prnate 
persons  and  to  vest  exclusively  in  a  corporation  the  right  to  pur>ue  a  lawful  and 
necessary  calling.  It  may  or  may  not,  he  said,  he  forbidden  by  the  Thirteenth  Amend- 
ment. Hut  it  certainly  is  by  the  Fourteenth,  for  it  denies  to  citizens  of  the  United 
Stales  fundamental  rights  belonging  to  the  citizens  of  all  free  governments.  The 
Fourteenth  Amendment  secures  citizens  of  the  United  States  in  the  same  fundamental 
rights  which  are  guaranteed  in  the  body  of  the  Constitution  (art.  4,  a.  i)  to  citizeus  of 
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BARTEMEYER  v.  -IOWA. 
Scpheme  Court  ok  the  United  States.  1873. 

[18  Wall.  129.] 

Eukor  to  the  Supreme  Court  of  Iowa,  the  case  being  thus  : 
liartemcycr,  the  plaintiff  in  error,  was  tried  before  a  justice  of  the 
peace,  on  the  charge  of  selling  intoxicating  liquors,  on  the  8th  of 
March,  1870,  to  one  Timothy  lliekey,  in  Davenport  township,  in  the 
State  of  Iowa,  and  was  acquitted.  On  an  appeal  to  the  Circuit  Court 
of  the  State  the  defendant  filed  the  following  plea : 

"  And  now  comes  the  defendant,  F.  Uartemeyer,  and  for  plea  to  the 
information  in  this  cause  says:  lie  admits  that  at  the  time  and  place 
mentioned  in  said  information  he  did  sell  and  deliver  to  one  Timothy 
Ilickey  one  glass  of  intoxicating  liquor  called  whiskey,  and  did  then  and 
there  receive  pay  in  lawful  money  from  said  Ilickey  for  the  same.  But 

the  States  as  against  hostile  legislation  from  States  other  than  their  own.  It  protects 
thetn  against  monopolies  ami  secures  equality  of  right  in  pursuing  the  ordinary  avoca- 
tions of  life. 

Mk.  J i  stick  Bhadlky,  concurring  in  this  opinion,  added  that  the  Louisiana  statute 
deprived  people  of  both  liberty  and  property,  and  also  of  the  equal  protection  of  the 
laws.  The  right  of  choice  in  adopting  lawful  employments  "  is  a  portion  of  their  lib- 
erty :  their  occupation  is  their  property." 

Mit.  JL  s  rit  i:  Swaynk  agreed  with  both  these  dissenting  opinions,  and  expressed  the 
view  that  liberty  in  the  Fourteenth  Amendment  "  is  freedom  from  all  restraints  but 
such  as  are  justly  imposed  by  law!  .  .  .  Property  is  everything  which  has  an  exchange- 
able value.  .  .  .  Labor  is  property.  .  .  .  The  right  to  make,  it  available  is  next  in  im- 
portance to  the  rights  of  life  and  liberty." 

In  Yirk  \V<>  v.  Hopkins,  118  V.  S.  3.r>0,  309  (1RP5).  Matthews,  J.,  for  the  court, 
said  :  "  The  Fourteenth  Amendment  to  the  Constitution  is  not  confined  to  the  protec- 
tion of  citizens.  It  says:  '  Nor  shall  any  State  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law  ;  nor  deny  to  any  person  within  its  jurisdiction  the 
e  pial  protection  of  the  laws.'  These  provisions  are  universal  in  their  application,  to 
all  persons  within  the  territorial  jurisdiction,  without  regard  to  any  differences  of  race, 
of  color,  or  of  nationality ;  and  the  equal  protection  of  the  laws  is  a  pledge  of  the  pro- 
tection of  equal  laws.  It  is  accordingly  enacted  by  §  1977  of  the  Revised  Statutes, 
that  'all  persons  within  the  jurisdiction  of  the  United  States  shall  have  the  same  right 
in  every  State  and  Territory  to  make  and  enforce  contracts,  to  sue,  be  parties,  give 
evidence,  and  to  the  full  and  equal  benefit  of  all  laws  and  proceedings  for  the  security 
of  persons  ami  property  as  is  enjoyed  by  white  citizens  and  shall  be  subject  to  like  pun- 
i-hiiic  ut,  pains,  penalties,  taxes,  licenses,  and  exactions  of  every  kind,  and  to  no  other.' 
The  questions  we  have  to  consider  and  decide  in  these  cases,  therefore,  are  to  he  treated 
as  involving  th'*  rights  of  every  citizen  of  the  I'nited  States  equally  with  those  of  the 
strangers  and  aliens  who  now  invoke  the  jurisdiction  of  the  court. 

"  It  i*  contended  on  the  part  of  the  petitioners,  that  the  ordinances  for  violations  of 
which  they  are  severally  sentenced  to  imprisonment,  are  void  on  their  face,  as  being 
within  the  prohibitions  of  the  Fourteenth  Amendment ;  and.  in  the  alternative,  if  not 
so,  that  they  are  void  by  reason  of  their  administration,  operating  unequally,  so  as  to 
punish  in  the  present  petitioners  what  is  permitted  to  others  as  lawful,  without  any 
distinction  of  circumstances,  —  an  unjust  and  illegal  discrimination,  it  is  claimed,  which, 
though  uot  made  expressly  by  the  ordinances,  is  made  possible  by  them."  —  Eo. 
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defendant  alleges  that  he  committed  no  crime  known  to  the  law  by  the 
selling  of  the  intoxicating  liquor  hereinbefore  described  to  said  Hickey, 
for  the  reason  that  he,  the  defendant,  was  the  lawful  owner,  holder,  and 
possessor,  in  the  State  of  Iowa,  of  said  property,  to  wit,  said  one  glass 
of  intoxicating  liquor,  sold  as  aforesaid  to  said  Mickey?  prior  to  the 
day  on  which  the  law  was  passed  under  which  these  proceedings  are 
instituted  and  prosecuted,  known  as  the  Act  for  the  .Suppression  of 
Intemperance,  and  being  chapter  sixty-four  of  the  revision  of  1860; 
and  that,  prior  to  the  passage  of  said  Act  for  the  Suppression  of 
intemperance,  he  was  a  citizen  of  the  United  States  and  of  the  State 
of  Iowa." 

Without  any  evidence  whatever  the  case  was  submitted  to  the  court 
on  this  written  plea,  the  parties  waiving  a  jury,  and  a  judgment  was 
rendered  that  tho  defendant  was  guilty  as  charged,  and  he  was  sen- 
tenced to  pay  a  fine  of  820  and  costs.  A  bill  of  exceptions  was  taken, 
and  the  case  carried  to  the  Supreme  Court  of  Iowa,  and  that  court 
affirmed  the  judgment  of  the  Circuit  Court  and  rendered  a  judgment 
for  costs  against  the  defendant,  who  now  brought  the  case  here  on 
error. 

There  was  sufficient  evidence  that  the  main  ground  relied  on  to 
reverse  the  judgment  in  the  Supreme  Court  of  Iowa  was,  that  the  Act 
of  the  Iowa  Legislature  on  which  the  prosecution  was  based,  was  in 
violation  of  the  Constitution  of  the  United  States.  .  .  . 

The  case  was  submitted  on  printed  arguments  some  time  ago,  and 
when  the  Slaughter- House  Canes,  reported  in  16th  Wallace,  36,  were 
argued  ;  the  position  of  the  plaintiff  in  error  in  this  case  being,  as  it 
partly  was  in  those,  that  the  Act  of  the  State  legislature,  the  main- 
tenance of  which  by  the  courts  below  was  the  ground  of  the  writ 
of  error,  was  in  violation  of  the  Fourteenth  Amendment  to  the  Con- 
stitution. .  .  . 

Mr.  W.  T.  Dittoe,  for  the  plaintiff  i  n  error ;  Mr.  II  0'  Connor, 
Attorney-General  of  Iowa,  for  the  State,  contra. 

Mr.  Justice  Millek,  after  stating  the  case,  delivered  the  opinion  of 
the  court,  as  follows  : 

The  case  has  been  submitted  to  us  on  printed  argument.  That  on 
the  part  of  the  plaintiff  in  error  has  taken  a  very  wide  range,  and  is 
largely  composed  of  the  arguments  familiar  to  all,  against  the  right  of 
the  States  to  regulate  traffic  in  intoxicating  liquors.  So  far  as  tins 
argument  deals  with  the  mere  question  of  regulating  this  traffic,  el- 
even its  total  prohibition,  as  it  may  have  been  affected  by  anything  in 
the  Federal  Constitution  prior  to  the  recent  amendments  of  that  instru- 
ment, we  do  not  propose  to  enter  into  a  discussion.  Up  to  that  time  it 
had  been  considered  as  falling  within  the  police  regulations  of  the 
States,  left  to  their  judgment,  and  subject  to  no  other  limitations  than 
such  as  were  imposed  by  the  State  Constitution,  or  by  the  general 
principles  supposed  to  limit  all  legislative  power.  Tt  has  never  been 
seriously  contended  that  such  laws  raised  an}'  question  growing  out  of 
the  Constitution  of  the  United  States. 
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But  the  case  before  us  is  supposed  by  counsel  of  the  plaintiff  in 
error  to  present  a  violation  of  the  Fourteenth  Amendtueut  of  the  Con- 
stitution, on  the  ground  that  the  Act  of  the  Iowa  Legislature  is  a 
violation  of  the  privileges  and  immunities  of  citizens  of  the  United 
States  which  that  amendment  declares  shall  not  be  abridged  by  the 
States ;  and  that  in  his  case  it  deprives  him  of  his  property  without 
due  process  of  law. 

As  regards  both  branches  of  this  defence,  it  is  to  be  observed  that 
the  statute  of  Iowa,  which  is  complained  of,  was  in  existence  long 
before  the  amendment  of  the  Federal  Constitution,  which  is  thus 
invoked  to  render  it  invalid.  Whatever  were  the  privileges  and  immu- 
nities of  Mr.  Bartemeyer,  as  they  stood  before  that  amendment,  under 
the  Iowa  statute,  they  have  certainly  not  been  abridged  by  any  action 
of  the  State  legislature  since  that  amendment  became  a  part  of  the 
Constitution.  And  unless  that  amendment  confers  privileges  and  im- 
munities which  he  did  not  previously  possess,  the  argument  fails.  But 
the  most  liberal  advocate  of  the  rights  conferred  l>y  that  amendment 
have  contended  for  nothing  more  than  that  the  rights  of  the  citizen 
previously  existing,  and  dependent  wholly  on  State  laws  for  their 
recognition,  are  now  placed  under  the  protection  of  the  Federal  govern- 
ment, and  are  secured  by  the  Federal  Constitution.  The  weight  of 
authority  is  overwhelming  that  no  such  immunity  has  heretofore  existed 
as  would  prevent  State  legislatures  from  regulating  and  even  prohibit- 
ing the  traflic  in  intoxicating  drinks,  with  a  solitary  exception.  That 
exception  is  the  case  of  a  law  operating  so  rigidly  on  property  in 
existence  at  the  time  of  its  passage,  absolutely  prohibiting  its  sale,  as 
to  amount  to  depriving  the  owner  of  his  property.  A  single  case,  that 
of  Wynehamcr  v.  The  People,  3  Kcrnan,  48G,  has  held  that  as  to  such 
property  the  statute  would  be  void  for  that  reason.  But  no  case  has 
held  that  such  a  law  was  void  as  violating  the  privileges  or  immunities 
of  citizens  of  a  State  or  of  the  United  States.  If,  however,  such 
a  proposition  is  seriously  urged,  we  think  that  the  right  to  sell  intoxi- 
cating liquors,  so  far  as  such  a  right  exists,  is  not  one  of  the  rights 
growing  out  of  citizenship  of  the  United  States,  and  in  this  regard  the 
case  falls  within  the  principles  laid  down  by  this  court  in  the  Slaughter- 
House  Cases,  1G  Wallace.  30. 

But  if  it  were  true,  and  it  was  fairly  presented  to  us,  that  the 
defendant  was  the  owner  of  the  glass  of  intoxicating  liquor  which  he 
sold  to  Ilickey,  at  the  time  that  the  State  of  Iowa  first  imposed  an 
absolute  prohibition  on  the  sale  of  such  liquors,  then  we  concede  that 
two  very  grave  questions  would  arise,  namely  :  1.  Whether  this  would 
be  a  statute  depriving  him  of  his  property  without  due  process  of  law  ; 
and  secondly,  whether  if  it  were  so,  it  would  be  so  far  a  violation  of  the 
Fourteenth  Amendment  in  that  regard  as  would  call  for  judicial  action 
by  this  court  ? 

Both  of  these  questions,  whenever  they  may  be  presented  to  us.  are 
of  an  importance  to  require  the  most  careful  and  serious  consideration. 
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They  arc  uot  to  be  lightly  treated,  nor  are  we  authorized  to  make  any 
advances  to  meet  them  until  we  are  required  to  do  so  by  the  duties  of 
our  position. 

In  the  case  before  us,  the  Supreme  Court  of  Iowa,  whose  judgment 
we  are  called  on  to  review,  did  not  consider  it.  They  said  that  the 
record  did  not  present  it. 

It  is  true  the  bill  of  exceptions,  as  it  seems  to  us,  does  show  that  the 
defendant's  plea  was  all  the  evidence  given,  but  this  does  not  remove 
the  difficulty  in  our  minds.  The  plea  states  that  the  defendant  was  the 
owner  of  the  glass  of  liquor  sold  prior  to  the  passage  of  the  law  under 
which  the  proceedings  against  him  were  instituted,  being  chapter  sixty- 
four  of  the  revision  of  18G0. 

If  this  is  to  be  treated  as  an  allegation  that  the  defendant  was  the 
owner  of  that  glass  of  liquor  prior  to  18C0,  it  is  insufficient,  because  the 
revision  of  the  laws  of  Iowa  of  1800  was  not  an  enactment  of  new 
laws,  but  a  revision  of  those  previously  enacted  ;  and  there  has  been  in 
existence  in  the  State  of  Iowa,  ever  since  the  code  of  1851,  a  law 
strictly  prohibiting  the  sale  of  such  liquors ;  the  Act  in  all  essential 
particulars  under  which  the  defendant  was  prosecuted,  amended  in 
some  immaterial  points.  If  it  is  supposed  that  the  averment  is  helped 
by  the  statement  that  he  owned  the  liquor  before  the  law  was  passed, 
the  answer  is  that  this  is  a  mere  conclusion  of  law.  He  should  have 
stated  when  he  l>ecamc  the  owner  of  the  liquor,  or  at  least  have  fixed 
a  date  when  he  did  own  it,  and  leave  the  court  to  decide  when  the  law 
took  effect,  and  apply  it  to  his  case.  But  the  plea  itself  is  merely 
argumentative,  and  does  not  state  the  ownership  as  a  fact,  but  sa}s  he 
is  not  guilty  of  any  offence,  because  of  such  fact. 

If  it  be  said  that  this  manner  of  looking  at  the  case  is  narrow  and 
technical,  we  answer  that  the  record  affords  to  us  on  its  face  the  strongest 
reason  to  believe  that  it  has  been  prepared  from  the  beginning,  for  the 
purpose  of  obtaining  the  opinion  of  this  court  on  important  constitu- 
tional questions  without  the  actual  existence  of  the  facts  on  which  such 
questions  can  alone  arise. 

It  is  absurd  to  suppose  that  the  plaintiff,  an  ordinary  retailer  of 
drinks,  could  have  proved,  if  required,  that  he  had  owned  that  par- 
ticular glass  of  whiskey  prior  to  the  prohibitory  liquor  law  of  1851. 

The  defendant,  from  his  first  appearance  before  the  justice  of  the 
peace  to  his  final  argument  in  the  Supreme  Court,  asserted  in  the 
record  in  various  forms  that  the  statute  under  which  he  was  prosecuted 
was  a  violation  of  the  Constitution  of  the  United  States.  The  act  of 
the  prosecuting  attorney,  under  these  circumstances,  in  going  to  trial 
without  any  replication  or  denial  of  the  plea,  which  was  intended  mani- 
festly to  raise  that  question,  but  which  carried  on  its  face  the  strongest 
probability  of  its  falsehood,  satisfies  us  that  a  moot  case  was  delib- 
erately made  up  to  raise  the  particular  point  when  the  real  facts  of  the 
case  would  not  have  done  so.  As  the  Supreme  Court  of  Iowa  did  not 
consider  this  question  as  raised  by  the  record,  and  passed  no  opinion 
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on  it,  we  do  not  feel  at  liberty,  under  all  the  circumstances,  to  pass  on 
it  ou  this  record. 

The  other  errors  assigned  being  found  not  to  exist,  the  judgment  of 
the  .Supreme  Court  of  Iowa  is  affirmed. 

[Justices  Bkadley  and  Field  read  concurring  opinions,  restating  the 
views  of  the  minority  in  the  Xlnuyhter-Ilouse  Vases.  The  former, 
speaking  for  himself  and  Justices  Field  and  Swayne,  said  :  .  .  .  4k  By 
that  portion  of  the  Fourteenth  Amendment  by  which  no  State  may 
make  or  enforce  any  law  which  shall  abridge  the  privileges  and  immu- 
nities of  citizens  of  the  United  States,  or  take  life,  liberty,  or  property, 
without  due  process  of  law,  it  has  now  become  the  fundamental  law  of 
this  country  that  life,  liberty,  and  property  (which  include  4  the  pursuit 
of  happiness ')  are  sacred  rights,  which  the  Constitution  of  the  United 
States  guarantees  to  its  humblest  citizen  against  oppressive  legislation, 
whether  national  or  local,  so  that  he  cannot  be  deprived  of  them  with- 
out due  process  of  law.  The  monopoly  created  by  the  Legislature  of 
Louisiana,  which  was  under  consideration  in  the  Slaughter- House 
Cases,  was,  in  my  judgment,  legislation  of  this  sort  and  obnoxious  to 
this  objection.  But  police  regulations,  intended  for  the  preservation  of 
the  public  health  and  the  public  order,  are  of  an  entirely  different  char- 
acter. So  much  of  the  Louisiana  law  as  partook  of  this  character  was 
never  objected  to.  It  was  the  unconscionable  monopoly,  of  which  the 
police  regulation  was  a  mere  pretext,  that  was  deemed  by  the  dissent- 
ing members  of  the  court  an  invasion  of  the  right  of  the  citizen  to 
pursue  his  lawful  calling.  A  claim  of  right  to  pursue  an  unlawful  call- 
ing stands  on  very  different  grounds,  occupying  the  same  platform  as 
does  a  claim  of  right  to  disregard  license  laws  and  to  usurp  public 
franchises.  It  is  greatly  to  be  regretted,  as  it  seems  to  me,  that  this 
distinction  was  lost  sight  of  (as  I  think  it  was)  in  the  decision  of  the 
court  referred  to." 

Mu.  Justice  Field  said :  .  .  .  4k  No  one  has  ever  pretended,  that  I 
am  aware  of,  that  the  Fourteenth  Amendment  interferes  in  any  respect 
with  the  police  power  of  the  State.  ...  It  was  because  the  Act  of 
Louisiana  transcended  the  limits  of  police  regulation,  and  asserted  a 
power  in  the  State  to  farm  out  the  ordinary  avocations  of  life,  that  dis- 
sent was  made  to  the  judgment  of  the  court  sustaining  the  validity  of 
the  Act."1] 

1  See  Pomeroy's  Constitutional  Law  (Benuetts  ed.)  s.  25G  e.  — Ed. 
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BUTCHERS'  UNION  SLAUGHTER-HOUSE,  &c,  COMPANY 
v.  CRESCENT  CITY,  &c,  SLAUGHTER-HOUSE  COMPANY. 

SUPIIKME  COL'UT  OK  TUE  UNITED  STATES.  18S3. 
[1 1 1  U.  S.  746.] 

In  18C9,  the  Legislature  of  Louisiana  granted  the  appellee  exclusive 
privileges  fur  stock-lauding  and  slaughter-houses,  at  New  Orleans  for 
twenty-live  years,  which  were  sustained  by  this  court  in  the  Slaughter- 
llouse  Cases,  1G  Wall.  3G.  In  1881,  under  a  provision  of  the  State 
Constitution  of  1879,  the  municipal  authorities  granted  privileges  for 
slaughter-houses  and  stock-landing  at  New  Orleans  to  the  appellants. 
The  appellee  as  plaintiff  below  filed  its  bill  in  the  Circuit  Court  to  re- 
strain the  appellants  from  exercising  the  privileges  thus  conferred.  A 
preliminary  injunction  was  granted,  which,  on  hearing,  was  made  per- 
petual. From  this  decree  the  defendants  below  appealed.  The  legis- 
lation and  other  facts  bearing  upon  the  issues  are  stated  in  the  opinion 
of  the  court. 

Mr.  li.  11.  For  man,  for  appellant. 

Mr.  Thomas  J.  Stmmcs,  for  appellee. 

Mh.  Justice  Miller  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  Circuit  Court  for  the  Eastern  District  of 
Louisiana. 

The  appellee  brought  a  suit  in  the  Circuit  Court  to  obtain  an  injunc- 
tion against  the  appellant  forbidding  the  latter  from  exercising  the  busi- 
ness of  butchering,  or  receiving  and  landing  live-stock  intended  for 
butchering,  within  certain  limits  in  the  parishes  of  Orleans,  Jefferson, 
and  St.  Bernard,  and  obtained  such  injunction  by  a  linal  decree  in  that 
court. 

The  ground  on  which  this  suit  was  brought  and  sustained  is  that  the 
plaintiffs  had  the  exclusive  right  to  have  all  such  stock  landed  at  their 
stock-landing  place,  and  butchered  at  their  slaughter-house,  by  virtue 
of  an  Act  of  the  General  Assembly  of  Louisiana,  approved  March  8th, 
18G9,  entitled,  "An  Act  to  protect  the  health  of  the  City  of  New  Or- 
leans, to  locate  the  stock-landing  and  slaughter-houses,  and  to  incor- 
porate the  Crescent  City  Live-Stock  Landing  and  Slaughter-House 
Company." 

An  examination  of  that  statute,  especially  of  its  fourth  and  fifth  sec- 
tions, leaves  no  doubt  that  it  did  giant  such  an  exclusive  right. 

The  fact  that  it  did  so,  and  that  this  was  conceded,  was  the  basis  of 
the  contest  in  this  court  in  the  Slaughter-House  Cases,  1G  "Wall.  (36,  in 
which  the  law  was  assailed  as  a  monopoly  forbidden  by  the  Thirteenth 
and  Fourteenth  Amendments  to  the  Constitution  of  the  United  States, 
and  these  amendments  as  well  as  the  Fifteenth,  came  for  the  first  time 
before  this  court  for  construction.  The  constitutional  power  of  the 
State  to  enact  the  statute  was  upheld  by  this  court. 
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This  power  was  placed  by  the  court  in  that  case  expressly  on  the 
ground  that  it  was  the  exercise  of  the  police  power  which  had  remained 
with  the  States  in  the  formation  of  the  original  Constitution  of  the 
United  States,  and  had  not  been  taken  away  by  the  amendments 
adopted  since. 

Citing  the  definition  of  this  power  from  Chancellor  Kent,  it  declares 
that  the  statute  in  question  came  within  it.  44  Unwholesome  trades, 
slaughter-houses,  operations  offensive  to  the  senses,  the  deposit  of 
powder,  the  application  of  steam-power  to  propel  cars,  the  building 
with  combustible  materials,  and  the  burial  of  the  dead,  may  all"  (he 
says)  44  be  interdicted  by  law  in  the  midst  of  dense  masses  of  popula- 
tion, on  the  general  and  ratioual  principle  that  every  person  ought  so 
to  use  his  property  as  not  to  injure  his  neighbors ;  and  that  private 
interests  must  be  made  subservient  to  the  general  interest  of  the  com- 
munity." 2  Kent's  Commentaries,  340;  1G  Wall.  G2.  In  this  latter 
case  it  was  added  that  44  the  regulation  of  the  place  and  manner  of 
conducting  the  slaughtering  of  animals,  and  the  business  of  butchering 
within  a  city,  and  the  inspection  of  the  animals  to  be  killed  for  meat, 
and  of  the  meat  afterwards,  are  among  the  most  necessary  and  frequent 
exercises  of  this  power." 

But  in  the  year  1879  the  State  of  Louisiana  adopted  a  new  Constitu- 
tion, in  which  were  the  following  articles: 

44  Article  248.  The  police  juries  of  the  several  parishes,  and  the  con- 
stituted authorities  of  all  incorporated  municipalities  of  the  State,  shall 
alone  have  the  power  of  regulating  the  slaughtering  of  cattle  and  other 
live-stock  within  their  respective  limits ;  provided  no  monopoly  or  ex- 
clusive privilege  shall  exist  in  this  State,  nor  such  business  be  restricted 
to  the  land  or  houses  of  any  individual  or  corporation  ;  provided  the 
ordinances  designating  places  for  slaughtering  shall  obtain  the  concur- 
rent approval  of  the  Board  of  Health  or  other  sanitary  organization. 

44  Article  258.  .  .  .  The  monopoly  features  in  the  charter  of  any  cor- 
poration now  existing  in  the  State,  save  such  as  may  be  contained  in 
the  charters  of  railroad  companies,  are  hereby  abolished." 

Under  the  authority  of  these  articles  of  the  Constitution  the  munici- 
pal authorities  of  the  city  of  New  Orleans  enacted  ordinances  which 
opened  to  general  competition  the  right  to  build  slaughter-houses,  estab- 
lish stock-landings,  and  engage  in  the  business  of  butchering  in  that 
city  under  regulations  established  by  those  ordinances,  but  which  were 
in  utter  disregard  of  the  monopoly  granted  to  the  Crescent  City  Com- 
pany, and  which  in  effect  repealed  the  exclusive  grant  made  to  that 
company  by  the  Act  of  18G9. 

The  appellant  here,  the  Butchers'  Union  Slaughter-House  Company, 
availing  themselves  of  this  repeal,  entered  upon  the  business,  or  were 
about  to  do  so,  by  establishing  their  slaughter-house  and  stock  landing 
within  the  limits  of  the  grant  of  the  Act  of  18G9  to  the  Crescent  City 
Company. 

Both  these  corporations,  organized  under  the  law9  of  Louisiana  and 
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doing  business  in  that  State,  were  citizens  of  the  same  State,  and  could 
not,  in  respect  of  that  citizenship,  sue  each  other  in  a  court  of  the 
United  States. 

The  Crescent  City  Company,  however,  on  the  allegation  that  these  con- 
stitutional provisions  of  1879  and  the  subsequent  ordinances  of  the  city, 
were  a  violation  of  their  contract  with  the  State  under  the  Act  of  1809, 
brought  this  suit  in  the  Circuit  Court  as  arising  under  the  Constitution 
of  the  United  States,  art.  1,  sec.  10.  That  court  sustained  the  view  of 
the  plaintiff  below,  and  held  that  the  Act  of  1809  and  the  acceptance 
of  it  by  the  Crescent  City  Company,  constituted  a  contract  for  the  ex- 
clusive right  mentioned  in  it  for  twenty-five  years;  that  it  was  within 
the  power  of  the  Legislature  of  Louisiana  to  make  that  contract,  and 
as  the  constitutional  provisions  of  1879  and  the  subsequent  ordinances 
of  the  city  impaired  its  obligation,  they  were  to  that  extent  void. 

No  one  can  examine  the  provisions  of  the  Act  of  18G9  with  the  knowl- 
edge that  they  were  accepted  by  the  Crescent  City  Company,  ami  so  far 
acted  on  that  a  very  large  amount  of  money  was  expended  in  a  vast 
slaughter-house,  and  an  equally  extensive  stock-yard  and  landing-place, 
and  hesitate  to  pronounce  that  in  form  they  have  all  the  elements  of  a 
contract  on  sufficient  consideration. 

It  admits  of  as  little  doubt  that  the  ordinance  of  the  city  of  New 
Orleans,  under  the  new  Constitution,  impaired  the  supposed  obligation 
imposed  by  those  provisions  on  the  State,  by  taking  away  the  exclusive 
right  of  the  company  granted  to  it  for  twenty-five  years,  which  was  to 
the  company  the  most  valuable  thing  supposed  to  be  secured  to  it  by 
the  statutory  contract 

We  do  not  think  it  necessary  to  spend  time  in  demonstrating  either 
of  these  projrositions.    We  do  not  believe  they  will  be  controverted. 

The  appellant,  however,  insists  that,  so  far  as  the  Act  of  1809  par- 
takes of  the  nature  of  an  irrepealable  contract,  the  legislature  exceeded 
its  authority,  and  it  had  no  i>ower  to  tic  the  hands  of  the  legislature  in 
the  future  from  legislating  on  that  subject  without  being  bound  by  the 
terms  of  the  statute  then  enacted.  This  proposition  presents  the  real 
point  in  the  case. 

Let  us  see  clearly  what  it  is. 

It  does  not  deny  the  power  of  that  legislature  to  create  a  corporation, 
with  power  to  do  the  business  of  landing  live-stock  and  providing  a 
place  for  slaughtering  them  in  the  city.  It  does  not  deny  the  power  to 
locate  the  place  where  this  shall  be  done  exclusively-  It  docs  not  deny 
even  the  power  to  give  an  exclusive  right,  for  the  time  being,  to  particu- 
lar persons  or  to  a  corporation  to  provide  this  stock-landing  and  to 
establish  this  slaughter-house. 

But  it  does  deny  the  power  of  that  legislature  to  continue  this  right 
so  that  no  future  legislature  nor  even  the  same  body  can  repeal  or 
modify  it,  or  grant  similar  privileges  to  others.  It  concedes  that  such 
a  law,  so  long  as  it  remains  on  the  statute-book  as  the  latest  expression 
of  the  legislative  will,  is  a  valid  law,  and  must  be  obeyed,  which  is  all 
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that  wis  decided  by  this  court  in  the  Slauyhter-IIouse  Cases.  But  it 
asserts  the  right  of  the  legislature  to  repeal  such  a  statute,  or  to  make 
a  new  one  inconsistent  with  it,  whenever,  in  the  wisdom  of  such  legis- 
lature, it  is  for  the  good  of  the  public  it  should  be  done. 

Nor  does  this  proposition  contravene  the  established  principle  that 
the  legislature  of  a  State  may  make  contracts  ou  many  subjects  which 
will  bind  it,  and  will  bind  succeeding  legislatures  for  the  time  the  con- 
tract has  to  run,  so  that  its  provisions  can  neither  be  repealed  nor  its 
obligation  impaired.  The  examples  are  numerous  where  this  has  been 
doue  and  the  contract  upheld. 

The  denial  of  this  power,  in  the  present  instance,  rests  upon  the 
ground  that  the  power  of  the  legislature  intended  to  be  suspended  is 
one  so  indispensable  to  the  public  welfare  that  it  cannot  be  bargained 
away  by  contract.  It  is  that  well-known  but  undefined  power  called  the 
police  power.  We  have  not  found  a  better  definition  of  it  for  our  pres- 
ent purpose  than  the  extract  from  Kent's  Commentaries  in  the  earlier 
part  of  this  opinion.  "The  power  to  regulate  unwholesome  trades, 
slaughter-houses,  operations  offensive  to  the  senses,"  there  mentioned, 
points  unmistakably  to  the  powers  exercised  by  the  Act  of  1KG9,  and 
the  ordinances  of  the  .city  under  the  Constitution  of  1879.  While  we 
are  not  prepared  to  say  that  the  legislature  can  make  valid  contracts  on 
no  subject  embraced  in  the  largest  definition  of  the  police  power,  we 
think  that,  in  regard  to  two  subjects  so  embraced,  it  cannot,  by  any 
contract,  limit  the  exercise  of  those  powers  to  the  prejudice  of  the  gen- 
eral welfare.  These  are  the  public  health  and  public  morals.  The 
preservation  of  these  is  so  necessary  to  the  best  interests  of  social  or- 
ganization that  a  wise  policy  forbids  the  legislative  body  to  divest  itself 
of  the  power  to  enact  laws  for  the  preservation  of  health  and  the  repres- 
sion of  crime. 

It  cannot  be  permitted  that,  when  the  Constitution  of  a  Slate,  the 
fundamental  law  of  the  land,  has  imposed  upon  its  legislature  the  duty 
of  guarding,  by  suitable  laws,  the  health  of  its  citizens,  especially  in 
crowded  cities,  and  the  protection  of  their  person  and  property  by  sup- 
pressing and  preventing  crime,  that  the  power  which  enables  it  to  per- 
form this  duty  can  be  sold,  bargained  away,  under  any  circumstances, 
as  if  it  were  a  mere  privilege  which  the  legislator  could  dispose  of  at  his 
pleasure. 

This  principle  has  been  asserted  and  repeated  in  this  court  in  the  last 
few  years  in  no  ambiguous  terms. 

The  first  time  it  seems  to  have  been  distinctly  and  clearly  presented, 
was  in  the  case  of  Boyd  v.  Alabama,  94  U.  S.  015.  That  was  a  writ 
of  error  to  the  Supreme  Court  of  Alabama,  brought  by  Boyd,  w  ho  had 
been  convicted  in  the  courts  of  that  State  of  carrying  on  a  lottery  con- 
trary to  law.  In  his  defence,  he  relied  upon  a  statute  which  authorized 
lotteries  for  a  specific  purpose,  under  which  he  held  a  license.  The  re- 
peal of  this  statute,  which  made  his  license  of  no  avail  against  the  gen- 
eral law  forbidding  lotteries,  was  asserted  by  his  counsel  to  be  void  as 
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impairing  the  obligation  of  the  contract,  of  which  his  license  was  evi- 
dence, and  the  Supreme  Court  of  Alabama  had  in  a  previous  case  held 
it  to  be  a  contract. 

In  Boyd's  case,  however,  that  court  held  the  law  under  which  his 
license  was  issued  to  be  void,  because  the  object  of  it  was  not  expressed 
in  the  title,  as  required  by  the  Constitution  of  the  State.  This  court 
followed  that  decision,  and  affirmed  the  judgment  on  that  ground. 

Hut  in  the  concluding  sentences  of  the  opinion  by  Mr.  Justice  Field, 
the  court,  to  repel  the  inference  that  the  contract  would  have  been  irre- 
pealable,  if  the  statute  had  conformed  to  the  special  requirement  of  the 
Constitution,  said  : 

11  We  arc  not  prepared  to  admit  that  it  is  competent  for  one  legisla- 
ture, by  any  contract  with  an  individual,  to  restrain  the  power  of  a  sub- 
sequent legislature  to  legislate  for  the  public  welfare,  and  to  that  end  to 
suppress  any  and  all  practices  tending  to  corrupt  the  public  morals," 
citing  Moore  v.  The  State,  -IS  Miss.  1 17,  and  Metropolitan  Board  of 
Excise  v.  Iiarrie,  34  X.  Y.  057,  CG3 

This  cautionary  declaration  received  the  unanimous  concurrence  of 
the  court,  and  a  year  later  the  principle  became  the  foundation  of  the 
decision  in  the  case  of  The  Jit.er  Company  v.  Massachusetts,  *>7  U.  S. 
2").  28.  .  .  .  [Here  the  court  considers  the  case  last  named,  and  also 
Stone  v.  Mississippi,  101  U.  S.  814,  and  Ecrtiliziny  Co.  v.  Hyde  Park, 
97  U.  S.  fi.W.] 

These  cases  are  all  cited  and  their  views  adopted  in  the  opinion  of 
the  Supreme  Court  of  Louisiana  in  a  suit  between  the  same  parties  in 
regard  to  the  same  matter  as  the  present  ease,  and  which  was  brought 
to  this  court  by  writ  of  error  and  dismissed  before  a  hearing  by  the 
present  appellee. 

The  result  of  these  considerations  is  that  the  Constitution  of  1870  and 
the  ordinances  of  the  city  of  New  Orleans,  which  arc  complained  of. 
are  not  void  as  impairing  the  obligation  of  complainant's  contract,  and 
that 

The  decree  oj  the  Circuit.  Court  must  he  reversed,  and  the  case  re- 
maudrl  to  that  court  trith  din-,-(inns  to  dismiss  the  bill* 

1  Jr*TicTs  Fii-:i.r»  and  Bram.ey  (with  the  latterof  whom  agreed  ,Ii  stk  t.s  Harlan 
and  Wooii-)  gave  concurring  opinion.*,  in  which  they  again  restated  the  views  of  the 
minority  in  the  >'  <>>"/'</<  r-/lon<tf  Curs. 

FiKt.D.  J.,  said  :  "...  As  in  our  intercourse  with  our  fellow-men  eertnin  principles  of 
morality  are  assumed  to  exist,  without  which  society  would  he  impossible,  so  certain 
inherent  rights  lie  at  the  foundation  of  all  action,  and  upon  n  recognition  of  them  alone 
can  free  institutions  l>e  maintained.  These  inherent  rights  have  never  heen  more  hap- 
pily expressed  than  in  the  Declaration  of  Independence,  that  new  evangel  of  lil*ertv  to 
the  people  :  '  We  hold  these  truth"  to  he  self  e\  ident,'  —  that  is,  .ho  plain  that  their  truth 
is  recognized  upon  their  mere  statement.  — '  that  all  men  are  endowed  '  —  not  hv  edicts 
of  emperors,  or  decrees  of  Parliament,  or  acts  of  Congress,  hut  '  by  their  Creator  with 
certain  inalienable  rights.'  —  that  is.  rights  which  cannot  he  hartered  away,  or  given 
away,  or  taken  away  except  in  punishment  of  crime  — 'and  that  among  these  are  life, 
liberty,  and  the  pursuit  of  happiuess.  and  to  secure  these  '  —  not  grant  them,  but  secure 
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thorn  'government*  nrc  instituted  among  men,  deriving  their  just  powers  from  the 
consent  of  the  governed.'  Among  these  inalienable  rights,  as  proclaimed  in  that  great 
document,  is  the  right  of  men  to  pursue  their  happiness,  by  which  is  meant  the  right 
to  pursue  any  lawful  business  or  vocation,  in  any  manner  not  inconsistent  witli  the 
equal  rights  of  others,  which  may  increase  their  prosperity  or  develop  their  faculties, 
so  as  to  give  to  them  their  highest  enjoyment.  The  common  business  and  callings  of 
life,  the  ordinary  trades  and  pur-nits,  which  are  innocuous  in  themselves,  and  have  been 
followed  in  all  communities  from  time  immemorial,  must,  therefore,  be  free  in  this 
country  to  all  alike  upon  the  same  conditions.  The  right  to  pursue  them,  without  let 
or  hindrance,  except  that  which  is  applied  to  all  persons  of  the  same  age,  sex,  and  con- 
dition, is  a  distinguishing  prh  ilege  of  citizens  of  the  United  States,  and  an  essential 
element  of  that  freedom  which  they  claim  as  their  birthright.  It  has  been  well  said 
that,  'The  property  which  every  man  has  in  his  own  labor,  as  it  is  the  original  founda- 
tion of  all  other  property,  so  it  is  the  most  sacred  and  inviolable.  The  patrimony  of 
the  p>ur  man  lies  in  the  strength  and  dexterity  of  his  own  hands,  and  to  hinder  his 
employing  this  strength  and  dexterity  in  what  manner  he  thinks  projKr,  without  injury 
to  his  neighbor,  is  a  plain  violation  of  this  most  sacred  property.  It  is  a  manifest  en- 
croachment upon  the  just  liberty  both  of  the  workman  and  of  those  who  might  be  dis- 
posed to  employ  him.  As  it  hinders  the  one  from  working  at  what  he  thinks  proper, 
so  it  hinders  the  others  from  employing  whom  they  think  proj>cr.'  —  Akam  Smith's 
W'ttihh  <>J  Xntiuns,  Hk.  I  Chap.  10.  .  .  .  The  first  section  of  the  amendment  is  stripped 
of  all  its  protective  force,  if  its  application  be  limited  to  the  privileges  and  immunities 
of  citizens  of  the  United  States  as  distinguished  from  citizens  of  the  States,  and  thus 
its  prohibition  be  extended  only  to  the  abridgment  or  impairment  of  Midi  rights,  as 
the  right  to  come  to  the  scat  of  government,  .  .  .  which  are  specified  in  the  opinion  in 
the  Slnwjht,  r-lli>tin'  (  'uses  as  the  special  rights  of  such  citizens.  If  thus  limited,  noth- 
ing was  accomplished  by  adopting  it.  The  States  could  not  previously  have  interfered 
with  these  privileges  and  immunities,  or  any  other  prhileges  and  immunities  whic  h 
citizens  enjoyed  under  the  Constitution  and  laws  of  the  United  States.  .  .  .  Whilst, 
therefore,  I  fully  concur  in  the  decision  of  the  court  that  it  was  entirely  competent  for 
the  State  to  annul  the  monopoly  features  of  the  original  Act  ineorpo  rating  the  'plaintiff. 
I  am  of  opinion  that  the  Act,  in  creating  the  monopoly  in  an  ordinary  employment 
and  business,  was  to  that  extent  against  common  right  and  void." 

Rn a di.k v,  .1  (speaking  also  for  Jt  sticks  II  aim. an  and  Woods),  said  :  ..."  I  do  not 
mean  to  say  that  there  are  no  exclusive  rights  which  can  be  granted,  or  that  there  are 
not  manv  regulative  restraints  on  civil  action  which  may  be  imposed  by  law.  .  .  .  Hut 
this  concession  does  not  in  the  slightest  degree  affect  the  proposition  (which  I  deem  a 
fundamental  one),  that  the  ordinary  pursuits  of  life,  forming  the  large  mass  of  indus- 
trial avocations,  are  and  ought  to  be  free  and  open  to  all,  subject  only  to  such  general 
regulations,  applying  equally  to  all,  as  the  general  good  may  demand;  and  the  grant 
to  a  favored  few  of  a  monopoly  in  any  of  these  common  callings  is  necessarily  an  out- 
rage upon  the  liberty  of  the  citizen  as  exhibited  in  one  of  its  most  important  aspects, 
—  the  libertv  of  pursuit.  .  .  .  It  abridges  the  privileges  of  citizens  of  the  United  Stales  ; 
it  deprives  them  of  a  portion  of  their  liberty  and  property  without  due  process  of  law  ; 
and  it  denies  to  them  the  equal  protection  of  the  laws  1.  I  hold  that  the  liberty  of 
pursuit —  the  right  to  follow  any  of  the  ordinary  callings  of  life  — is  one  of  the  privi- 
leges of  a  citizen  of  the  United  States.  ...  2.  Rut  if  it  does  not  abridge  the  privileges 
and  immunities  of  a  citizen  of  the  United  States  to  prohibit  him  from  pursuing  his 
chosen  calling,  and  giving  to  others  the  exclusive  right  of  pursuing  it,  it  certainly  does 
deprive  him  (to  a  certain  extent)  of  his  liberty  ;  for  it  takes  from  him  the  freedom  of 
adopting  and  following  the  pursuit  which  he  prefers;  which,  as  already  intimated,  is 
a  material  part  of  the  liberty  of  the  citizen.  And,  if  a  man's  right  to  his  calling  is 
property,  as  many  maintain,  then  those  who  had  already  adopted  the  prohibited  pur- 
suits in  New  Orleans,  were  deprived,  by  the  law  in  question,  of  their  property,  as  well 
as  their  liberty,  without  due  process  of"  law.  3.  Rut  still  more  apparent  is  the  viola- 
tion, by  this  monopoly  law,  of  the  last  clause  of  the  section.  — '  no  State  shall  deny  to 
any  person  the  equal  protection  of  the  laws.'    If  it  is  not  a  denial  of  the  equal  protection 
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STRAUDER  v.  WEST  VIRGINIA. 
Supreme  Court  of  the  United  States.  1879. 

[10O  U.  S.  303.] 

Error  to  the  Supreme  Court  of  Appeals  of  the  State  of  West 
Virginia. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Mr.  Charles  Deceits  and  Mr.  Geonje  O.  Davenport,  for  the  plaintiff 
in  error. 

Mr.  Robert  White,  Attorney-General  of  West  Virginia,  and  Mr. 
James  W.  Green,  contra. 

Mr.  Justice  Strong  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error,  a  colored  man,  was  indicted  for  murder  in  the 
Circuit  Court  of  Ohio  Count)',  in  West  Virginia,  on  the  20th  of  October, 
1874,  and  upon  trial  was  convicted  and  sentenced.  The  record  was 
then  removed  to  the  Supreme  Court  of  the  State,  and  there  the  judg- 
ment of  the  Circuit  Court  was  allirmed.  The  present  case  is  a  writ  of 
error  to  that  court,  and  it  is  now,  in  substance,  averred  that  at  the  trial 
in  the  State  court  the  defendant  (now  plaintiff  in  error)  was  denied 
rights  to  which  he  was  entitled  under  the  Constitution  and  laws  of  the 
United  States. 

In  the  Circuit  Court  of  the  State,  before  the  trial  of  the  indictment 
was  commenced,  the  defendant  presented  his  petition,  veriGed  by  his 
oath,  praying  for  a  removal  of  the  cause  into  the  Circuit  Court  of  the 
United  States,  assigning,  as  ground  for  the  removal,  that,  "  by  virtue 
of  the  laws  of  the  State  of  West  Virginia  no  colored  man  was  eligible 
to  be  a  member  of  the  grand  jury  or  to  serve  on  a  petit  jury  in  the 
State ;  that  white  men  are  so  eligible,  and  that  by  reason  of  his  being  a 
colored  man  and  having  been  a  slave,  he  had  reason  to  believe,  ami 
did  believe,  he  could  not  have  the  full  and  equal  benefit  of  all  laws  and 
proceedings  in  the  State  of  West  Virginia  for  the  security  of  his  person 
as  is  enjoyed  by  white  citizens,  and  that  lie  had  less  chance  of  enforcing 
in  the  courts  of  the  State  his  rights  on  the  prosecution,  as  a  citizen  of 
the  United  States,  and  that  the  probabilities  of  a  denial  of  them  to  him 

of  the  laws  to  grant  to  one  man,  or  set  of  men,  the  privilege  of  following  an  ordinary 
calling  in  a  large  community,  and  to  deny  it  to  all  others,  it  is  difficult  to  understand 
what  would  come  within  the  constitutional  prohibition.  Monopolies  are  the  bane  of 
our  body  politic  at  the  present  day.  In  the  eager  pursuit  of  gain  they  are  sought  in 
every  direction.  They  exhibit  themselves  in  corners  in  the  stock  market  and  produce 
market,  and  in  many  other  ways.  If  by  legislative  enactment  they  can  be  carried  into 
the  common  avocations  and  callings  of  life,  so  as  to  cut  off  the  right  of  the  citizen  to 
choose  his  avocation,  the  right  to  earn  his  bread  by  the  trade  which  he  has  learned  ; 
and  if  there  is  no  constitutional  means  of  putting  a  check  to  such  enormity,  I  can  only 
say  that  it  is  time  the  Constitution  was  still  further  amended.  In  my  judgment,  the 
present  Constitution  is  amply  sufficient  for  tho  protection  of  the  people  if  it  is  fairly 
interpreted  and  faithfully  enforced."  — Ed, 
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as  such  citizen  on  every  trial  which  might  take  place  on  the  indictment 
in  the  courts  of  the  State  were  much  more  enhanced  than  if  he  was  a 
white  man."  This  petition  was  denied  by  the  State  court,  and  the 
cause  was  forced  to  trial 

Motions  to  quash  the  venire,  "  because  the  law  under  which  it  was 
issued  was  unconstitutional,  null,  and  void,"  and  successive  motions  to 
challenge  the  array  of  the  panel,  for  a  new  trial,  and  in  arrest  of  judg- 
ment were  then  made,  all  of  which  were  overruled  and  made  by  excep- 
tions parts  of  the  record. 

The  law  of  the  State  to  which  reference  was  made  in  the  petition  for 
removal  and  in  the  several  motions  was  enacted  on  the  12th  of  March, 
1873  (Acts  of  1872-73,  p.  102),  and  it  is  as  follows :  »  All  white  male 
persons  who  are  twenty-one  years  of  age  and  who  are  citizens  of  this 
State  shall  be  liable  to  serve  as  jurors,  except  as  herein  provided." 
The  persons  excepted  are  State  officials. 

In  this  court,  several  errors  have  been  assigned,  and  the  controlling 
questions  underlying  them  all  are,  first,  whether,  by  the  Constitution 
and  laws  of  the  United  States,  every  citizen  of  the  United  States  has  a 
right  to  a  trial  of  an  indictment  against  him  by  a  jury  selected  and  im- 
panelled without  discrimination  against  his  race  or  color,  because  of 
race  or  color;  and,  second,  if  he  has  such  a  right,  and  is  denied  its 
enjoyment  by  the  State  in  which  he  is  indicted,  may  he  cause  the  case 
to  be  removed  into  the  Circuit  Court  of  the  United  States? 

It  is  to  be  observed  that  the  first  of  these  questions  is  not  whether  a 
colored  man,  when  an  indictment  has  been  preferred  against  him,  has  a 
right  to  a  grand  or  a  petit  jury  composed  in  whole  or  in  part  of  persons 
of  his  own  race  or  color,  but  it  is  whether,  in  the  composition  or  selection 
of  jurors  by  whom  he  is  to  be  indicted  or  tried,  all  persons  of  his  race 
or  color  may  be  excluded  by  law,  solely  because  of  their  race  or  color, 
so  that  by  no  possibility  can  any  colored  man  sit  upon  the  jury.  .  .  . 
[Sect.  1  of  the  Fourteenth  Amendment  is  here  recited.] 

This  is  one  of  a  series  of  constitutional  provisions  having  a  common 
purpose;  namely,  securing  to  a  race  recently  emancipated,  a  race  that 
through  many  generations  had  been  held  in  slavery,  all  the  civil  rights 
that  the  superior  race  enjoy.  The  true  spirit  and  meaning  of  the 
amendments,  as  we  said  in  the  ShntgJiter-lIouse  Caws,  16  Wall.  36. 
cannot  be  understood  without  keeping  in  view  the  history  of  the  times 
when  they  were  adopted,  and  the  general  objects  they  plainly  sought  to 
accomplish.  At  the  time  when  they  were  incorporated  into  the  Consti- 
tution, it  required  little  knowledge  of  human  nature  to  anticipate  that 
those  who  had  long  been  regarded  as  an  inferior  and  subject  race  would, 
when  suddenly  raised  to  the  rank  of  citizenship,  be  looked  upon  with 
jealousy  and  positive  dislike,  and  that  State  laws  might  be  enacted  or 
enforced  to  perpetuate  the  distinctions  that  had  before  existed.  Dis- 
criminations against  them  had  been  habitual.  It  was  well  known  that  in 
some  States  laws  making  such  discriminations  then  existed,  and  others 
might  well  be  expected.    The  colored  race,  as  a  race,  was  abject  and 
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ignorant,  and  in  that  condition  was  unfitted  to  command  the  respect  of 
those  who  had  superior  intelligence.  Their  training  had  left  them  mere 
children,  and  as  such  they  needed  the  protection  which  a  wise  govern- 
ment extends  to  those  who  arc  unable  to  protect  themselves.  They 
especially  needed  protection  against  unfriendly  action  in  the  States 
where  they  were  resident.  It  was  in  view  of  these  considerations  the 
Fourteenth  Amendment  was  framed  and  adopted.  It  was  designed  to 
assure  to  the  colored  race  the  enjoyment  of  all  the  civil  rights  that  under 
the  law  are  enjoyed  by  white  persons,  and  to  give  to  that  race  ihe  pro- 
tection of  the  general  government,  in  that  enjoyment,  whenever  it 
should  be  denied  by  the  States.  It  not  only  gave  citizenship  and  the 
privileges  of  citizenship  to  persons  of  color,  but  it  denied  to  any  State 
the  power  to  withhold  from  them  the  equal  protection  of  the  laws, 
and  authorized  Congress  to  enforce  its  provisions  by  appropriate 
legislation.  .  .  . 

If  this  is  the  spirit  and  meaning  of  the  amendment,  whether  it  means 
more  or  not,  it  is  to  be  construed  liberally,  to  carry  out  the  purposes  of 
its  framers.  It  ordains  that  no  State  shall  make  or  enforce  any  laws 
which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States  (evidently  referring  to  the  newly  made  citizens,  who, 
being  citizens  of  the  United  States,  are  declared  to  be  also  citizens  of 
the  State  in  which  they  reside).  It  ordains  that  no  State  shall  deprive 
any  person  of  life,  liberty,  or  property,  without  due  process  of  law,  or 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the  laws. 
"What  is  this  but  declaring  that  the  law  in  the  States  shall  be  the  same 
for  the  black  as  for  the  white  ;  that  all  persons,  whether  colored  or 
white,  shall  stand  equal  before  the  laws  of  the  States,  and,  in  regard  to 
the  colored  race,  for  whose  protection  the  amendment  was  primarily 
designed,  that  no  discrimination  shall  be  made  against  them  by  law 
because  of  their  color?  The  words  of  the  amendment,  it  is  true,  are 
prohibitory,  but  they  contain  a  necessary  implication  of  a  positive  im- 
munity, or  right,  most  valuable  to  the  colored  race.  —  the  right  to 
exemption  from  unfriendly  legislation  against  them  distinctively  as  col- 
ored.—  exemption  from  legal  discriminations,  implying  inferiority  in 
civil  society,  lessening  the  security  of  their  enjovment  of  the  rights 
which  others  enjoy,  and  discriminations  which  are  steps  towards  reduc- 
ing them  to  the  condition  of  a  subject  race. 

That  the  West  Virginia  statute  respecting  juries  — the  statute  that 
controlled  the  selection  of  the  grand  and  petit  jury  in  the  case  of  the 
plaintiff  in  error  —  is  such  a  discrimination  ought  not  to  be  doubted. 
Nor  would  it  be  if  the  persons  excluded  by  it  were  white  men.  If  in 
those  States  where  the  colored  people  constitute  a  majority  of  the  en- 
tire population  a  law  should  be  enacted  excluding  all  white  men  from 
jury  service,  thus  denying  to  them  the  privilege  of  participating  equally 
with  the  blacks  in  the  administration  of  justice,  we  apprehend  no  one 
would  be  heard  to  claim  that  it  would  not  be  a  denial  to  white  men  of 
the  equal  protection  of  the  laws.  Nor  if  a  law  should  be  passed  exclud- 
voi..  i.  —  35 
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ing  all  naturalized  Celtic  Irishmen,  would  there  be  any  doubt  of  its 
inconsistency  with  the  spirit  of  the  amendment.  The  very  fact  that 
colored  people  are  singled  out  and  expressly  denied  by  a  statute  all 
right  to  participate  in  the  administration  of  the  law,  as  jurors,  because 
of  their  color,  though  they  are  citizens,  and  may  be  in  other  respects 
fully  qualified,  is  practically  a  brand  upon  them,  affixed  by  the  law,  an 
assertion  of  their  inferiority,  and  a  stimulant  to  that  race  prejudice 
which  is  an  impediment  to  securing  to  individuals  of  the  race  that  equal 
justice  which  the  law  aims  to  secure  to  all  others. 

The  right  to  a  trial  by  jury  is  guaranteed  to  every  citizen  of  West 
Virginia  by  the  Constitution  of  that  State,  and  the  constitution  of  juries 
is  a  very  essential  part  of  the  protection  such  a  mode  of  trial  is  intended 
to  secure.  The  very  idea  of  a  jury  is  a  body  of  men  composed  of  the 
peers  or  equals  of  the  person  whose  rights  it  is  selected  or  summoned 
to  determine  ;  that  is,  of  his  neighbors,  fellows,  associates,  persons  hav- 
ing the  same  legal  status  in  society  as  that  which  he  holds.  Blackstone, 
in  his  Commentaries,  says,  41  The  right  of  trial  by  jury,  or  the  country, 
is  a  trial  by  the  peers  of  every  Englishman,  and  is  the  grand  bulwark 
of  his  liberties,  and  is  secured  to  him  by  the  Great  Charter."  It  is  also 
guarded  by  statutory  enactments  intended  to  make  impossible  what  Mr. 
lientham  called  *k  packing  juries."  It  is  well  known  that  prejudices 
often  exist  against  particular  classes  in  the  community,  which  sway  the 
judgment  of  jurors,  and  which,  therefore,  operate  in  some  cases  to  deny 
to  persons  of  those  classes  the  full  enjoyment  of  that  protection  which 
others  enjoy.  Prejudice  in  a  local  community  is  held  to  be  a  reason  for 
a  change  of  venue.  The  framers  of  the  constitutional  amendment  must 
have  known  full  well  the  existence  of  such  prejudice  and  its  likelihood 
to  continue  against  the  manumitted  slaves  and  their  race,  and  that 
knowledge  was  doubtless  a  motive  that  led  to  the  amendment.  By 
their  manumission  and  citizenship  the  colored  race  became  entitled  to  the 
equal  protection  of  the  laws  of  the  States  in  which  they  resided  ;  anil 
the  apprehension  that  through  prejudice  they  might  be  denied  that  equal 
protection,  that  is,  that  there  might  be  discrimination  against  them,  was 
the  inducement  to  bestow  upon  the  national  government  the  power  to 
enforce  the  provision  that  no  State  shall  deny  to  them  the  equal  protec* 
tion  of  the  laws.  Without  the  apprehended  existence  of  prejudice  that 
portion  of  the  amendment  would  have  been  unnecessary,  and  it  might 
have  been  left  to  the  States  to  extend  equality  of  protection.  .  .  . 

We  do  not  say  that  within  the  limits  from  which  it  is  not  excluded  by 
the  amendment,  a  State  may  not  prescribe  the  qualifications  of  its  jurors, 
and  in  so  doing  make  discriminations.  It  may  confine  the  selection  to 
males,  to  freeholders,  to  citizens,  to  persons  within  certain  ages,  or  to 
persons  having  educational  qualifications.  We  do  not  believe  the 
Fourteenth  Amendment  was  ever  intended  to  prohibit  this.  Looking 
at  its  history,  it  is  clear  it  had  no  such  purpose.  Its  aim  was  against 
discrimination  because  of  race  or  color.  As  we  have  said  more  than 
once,  its  design  was  to  protect  an  emancipated  race,  and  to  strike  down 
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all  possible  legal  discriminations  against  those  who  belong  to  it.  To 
quote  further  from  1G  Wall,  supra:  In  giving  construction  to  any  of 
these  articles  [amendments],  it  is  necessary  to  keep  the  main  purpose 
steadily  in  view."  "  It  is  so  clearly  a  provision  for  that  race  and  that 
emergency,  that  a  strong  case  would  be  necessary  for  its  application  to 
any  other."  We  are  not  now  called  upon  to  aflirm  or  deny  that  it  had 
other  purposes. 

The  Fourteenth  Amendment  makes  no  attempt  to  enumerate  the 
rights  it  designed  to  protect.  It  speaks  in  general  terms,  and  those  arc 
as  comprehensive  as  possible.  Its  language  is  prohibitory  ;  but  every 
prohibition  implies  the  existence  of  rights  and  immunities,  prominent 
among  which  is  an  immunity  from  inequality  of  legal  protection,  either 
for  life,  liberty,  or  property.  Any  State  action  that  denies  this  immu- 
nity to  a  colored  man  is  in  conflict  with  the  Constitution. 

Concluding,  therefore,  that  the  statute  of  West  Virginia,  discriminat- 
ing in  the  selection  of  jurors,  as  it  does,  against  negroes  because  of 
their  color,  amounts  to  a  denial  of  the  equal  protection  of  the  laws  to  a 
colored  man  when  he  is  put  upon  trial  for  an  alleged  offence  against 
the  State,  it  remains  only  to  be  considered  whether  the  power  of  Con- 
gress to  enforce  the  provisions  of  the  Fourteenth  Amendment  by  appro- 
priate legislation  is  sullicient  to  justify  the  enactment  of  sect.  Gil  of  the 
Revised  Statutes. 

A  right  or  an  immunity,  whether  created  by  the  Constitution  or  only 
guaranteed  by  it,  even  without  any  express  delegation  of  power,  may  be 
protected  by  Congress.  Pri(J'J  v.  The  (Aanmonweait/i  of  /'rnasi/i- 
vania,  1G  l'et.  .j.'JD.  So  in  United  States  v.  AV*«,  02  I'.  S.  211,  it 
was  said  by  the  Chief  Justice  of  this  court:  "  Rights' and  immunities 
created  by  or  dependent  upon  the  Constitution  of  the  United  States  can 
be  protected  by  Congress.  The  form  and  manner  of  the  protection  may 
be  such  as  Congress  in  the  legitimate  exercise  of  its  legislative  discre- 
tion shall  provide.  These  may  be  varied  to  meet  the  necessities  of  the 
particular  right  to  be  protected."  Rut  there  is  express  authority  to 
protect  the  rights  and  immunities  referred  to  in  the  Fourteenth  Amend- 
ment, and  to  enforce  observance  of  them  by  appropriate  congressional 
legislation.  And  one  very  elllcient  and  appropriate  mode  of  extending 
such  protection  and  securing  to  a  party  the  enjoyment  of  the  right  or 
immunity,  is  a  law  providing  for  the  removal  of  his  case  from  a  Stale 
court,  in  which  the  right  is  denied  by  the  State  law,  into  a  Federal 
court,  where  it  will  be  upheld.  This  is  an  ordinary  mode  of  protecting 
rights  and  immunities  conferred  by  the  Federal  Constitution  and  laws. 
Sect.  Gil  is  such  a  provision.  .  .  . 

We  have  heretofore  considered  and  allirmed  the  constitutional  power 
of  Congress  to  authorize  the  removal  from  State  courts  into  the  circuit 
courts  of  the  United  States,  before  trial,  of  criminal  prosecutions  for 
alleged  offences  against  the  laws  of  the  State,  when  the  defence  pre- 
sents a  Federal  question,  or  when  a  right  under  the  Federal  Constitution 
or  laws  is  involved.  'I\nite$s>  <  v  D  "  is,  supra,  p.  2*>7.  It  is  unneces- 
sary now  to  repeat  what  we  there  said. 
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That  the  petition  of  the  plaintiff  in  error,  filed  by  him  in  the  State 
court  before  the  trial  of  his  ease,  made  a  case  for  removal  into  the  Fed- 
eral Circuit  Court,  under  sect.  041,  is  very  plain,  if,  by  the  constitu- 
tional amendment  and  sect.  11)77  of  the  Revised  Statutes,  he  was 
entitled  to  immunity  from  discrimination  against  him  in  the  selection 
of  jurors,  because  of  their  color,  as  we  have  endeavored  to  show  that 
he  was.  It  set  forth  sullicient  facts  to  exhibit  a  denial  of  that  immun- 
ity, and  a  denial  by  the  statute  law  of  the  State. 

There  was  error,  therefore,  in  proceeding  to  the  trial  of  the  indict- 
ment against  him  after  his  petition  was  filed,  as  also  in  overruling  his 
challenge  to  the  array  of  the  jury,  and  in  refusing  to  quash  the  panel. 

The  judgment  of  the  Supreme  Court  of  West  Virginia  will  be  reversed, 
and  the  case  remitted  with  instructions  to  reverse  the  judgment  of  the 
Circuit  Court  of  Ohio  County  ;  and  it  is  iSo  ordered. 

[Field  and  Clifford,  JJ.,  dissented.] 


Ex  Parte  VIRGINIA. 
Supreme  Colrt  of  the  United  States.  1879. 

[100  f..\  339.] 

Petition  for  a  writ  of  habeas  counts. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  James  G.  Fi>1d,  Attorney-General  of  Virginia,  and  Mr.  William 
J.  Robertson,  for  the  petitioner. 

Mr.  Attorney- General  Jkvens  and  Mr.  Assistant  Attorney-General 
Smith,  contra. 

Mr.  Justice  Strong  delivered  the  opinion  of  the  court. 

The  petitioner.  J.  D.  Coles,  was  arrested,  and  he  is  now  held  in  cus- 
tody under  an  indictment  found  against  him  in  the  District  Court  of  the 
United  States  for  the  Western  District  of  Virginia.  The  indictment 
alleged  that  he.  being  a  judge  of  the  county  court  of  Pittsylvania  County 
of  that  State,  and  an  officer  charged  by  law  with  the  selection  of  jurors 
to  serve  in  the  circuit  and  county  courts  of  said  county  in  the  year 
1*7S,  did  then  and  there  exclude  and  fail  to  select  as  grand  and  petit 
jurors  certain  citizens  of  said  county  of  Pittsylvania,  of  African  race 
:md  black  color,  said  citizens  possessing  all  other  qualifications  pre- 
scribed by  law.  and  being  by  him  excluded  from  the  jury  lists  made  out 
by  him  as  siu  h  judge,  on  account  of  their  race,  color,  and  previous  con- 
dition of  servitude,  and  for  no  other  reason,  against  the  peace  and  dig- 
nity of  the  United  States,  and  against  the  form  of  the  statute  of  the 
United  States  in  such  case  made  and  provided. 

Heiug  thus  in  custody,  he  has  presented  to  us  his  petition  for  a  writ 
of  habeas  corpus  and  a  writ  of  certiorari  to  bring  up  the  record  of  the 
District  Court,  in  order  that  he  may  be  discharged;  and  he  avers  that 
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the  District  Court  had  and  has  no  jurisdiction  of  the  matters  charged 
against  hiin  in  said  indictment ;  that  they  constitute  no  otfenee  punish- 
able in  said  District  Court ;  and  that  the  finding  of  said  indictment,  and 
his  consequent  arrest  and  imprisonment,  are  unwarranted  by  the  Con- 
stitution of  the  United  States,  or  by  any  law  made  in  pursuance  thereof, 
and  are  in  violation  of  his  rights  and  of  the  rights  of  the  State  of  Vir- 
ginia, whose  judicial  ollicer  he  is. 

A  similar  petition  has  been  presented  by  the  State  of  Virginia,  pray- 
ing for  a  habeas  corpus  and  for  the  discharge  of  the  said  Coles.  Accom- 
panying both  these  petitions  are  exhibited  copies  of  the  indictment,  the 
bench-warrant,  and  the  return  of  the  marshal,  showing  the  arrest  of 
the  said  Coles  and  his  detention  in  custody. 

Both  these  petitions  have  been  considered  as  one  case,  and  the  first 
question  they  present  is,  whether  this  court  has  jurisdiction  to  award 
the  writ  asked  for  by  the  petitioners.  .  .  .  Our  conclusion,  then,  is  that 
we  are  empowered  to  grant  the  writ  in  such  a  case  as  is  presented  in 
these  petitions.    We  come  now  to  the  merits  of  the  case. 

The  indictment  and  bench-warrant,  in  virtue  of  which  the  petitioner 
Coles  has  been  arrested  and  is  held  in  custody,  have  their  justification, 
—  if  any  they  have,  —  in  the  Act  of  Congress  of  March  1,  1 870,  sect.  4. 
18  Stat.,  part  3,  33G.  That  section  enacts  that  "  no  citizen,  possessing 
all  other  qualifications  which  are  or  may  be  prescribed  by  law  shall  be 
disqualified  for  service  as  grand  or  petit  juror  in  any  court  of  the  United 
States,  or  of  any  State,  on  account  of  race,  color,  or  previous  condition 
of  servitude  ;  and  any  officer  or  other  person  charged  with  any  duty  in 
the  selection  or  summoning  of  jurors  who  shall  exclude  or  fail  to  sum- 
mon any  citizen  fur  the  cause  aforesaid  shall,  on  conviction  thereof,  be 
deemed  guilty  of  a  misdemeanor,  and  be  fined  not  more  than  SojOOO." 
The  defendant  has  been  indicted  for  the  misdemeanor  described  in  this 
Act,  and  it  is  not  denied  that  he  is  now  properly  held  in  custody  to 
answer  the  indictment,  if  the  Act  of  Congress  was  warranted  by  the 
Constitution.  The  whole  merits  of  the  case  are  involved  in  the  ques- 
tion, whether  the  Act  was  thus  warranted.  .  .  . 

One  great  purpose  of  these  amendments  was  to  raise  the  colored  race 
from  that  condition  of  inferiority  and  servitude  in  which  most  of  them 
had  previously  stood,  into  perfect  equality  of  civil  rights  with  all  other 
persons  within  the  jurisdiction  of  the  States.  They  were  intended  to 
take  away  all  possibility  of  oppression  by  law  because  of  race  or  color. 
They  were  intended  to  be,  what  they  really  are,  limitations  of  the  power 
of  the  States  and  enlargements  of  the  power  of  Congress.  They  are  to 
some  extent  declaratory  of  rights,  and  though  in  form  prohibitions,  they 
imply  immunities,  such  as  ma)-  be  protected  by  congressional  legisla- 
tion. We  had  occasion  in  the  Slaughter- House  Cases,  16  Wall.  30,  to 
express  our  opinion  of  their  spirit  and  purpose,  and  to  some  extent  of 
their  meaning.  We  have  again  been  called  to  consider  them  in  Ten- 
nessee v.  Davis,  100  U.  S.  257,  and  StrawJer  v.  West  Virginia,  Id. 
303.    In  this  latter  case  ...  we  held,  further,  that  this  protection 
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and  this  guarantee,  as  the  fifth  section  of  the  amendment  expressly  or- 
dains, may  be  enforced  by  Congress  by  means  of  appropriate  legislation. 

All  of  the  amendments  derive  much  of  their  force  from  this  latter 
provision.  It  is  not  said  the  judicial  power  of  the  general  government 
shall  extend  to  enforcing  the  prohibitions  and  to  protecting  the  rights 
and  immunities  guaranteed.  It  is  not  said  that  branch  of  the  govern- 
ment shall  be  authorized  to  declare  void  any  action  ot  a  State  in  viola- 
tion of  the  prohibitions.  It  is  the  power  of  Congress  which  has  been 
enlarged.  Congress  is  authorized  to  enforce  the  prohibitions  by  appro- 
priate legislation.  Some  legislation  is  contemplated  to  make  the  amend- 
ments fully  effective.  Whatever  legislation  is  appropriate,  that  is, 
adapted  to  carry  out  the  objects  the  amendments  have  in  view,  what- 
ever tends  to  enforce  submission  to  the  prohibitions  they  contain,  and  to 
secure  to  all  persons  the  enjoyment  of  perfect  equality  of  civil  rights  and 
the  equal  protection  of  the  laws  against  State  denial  or  invasion,  if  not 
prohibited,  is  brought  within  the  domain  of  congressional  power.  .  .  . 

We  have  said  the  prohibitions  of  the  Fourteenth  Amendment  are 
addressed  to  the  States.  They  are,  li  No  State  shall  make  or  enforce 
a  law  which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States,  .  .  .  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws."  They  have  reference  to  actions  of  the  po- 
litical lwdy  denominated  a  State,  by  whatever  instruments  or  in  whatever 
modes  that  action  may  be  taken.  A  State  acts  by  its  legislative,  its 
executive,  or  its  judicial  authorities,  ft  can  act  in  no  other  way.  The 
constitutional  provision,  therefore,  must  mean  that  no  agency  of  the 
State,  or  of  the  otlicers  or  agents  by  whom  its  powers  are  exerted,  shall 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws.  Whoever,  by  virtue  of  public  position  under  a  State  government, 
deprives  another  of  property,  life,  or  liberty,  without  due  process  of 
law,  or  denies  or  takes  away  the  equal  protection  of  the  laws,  violates 
the  constitutional  inhibition  ;  and  as  he  acts  in  the  name  and  for  the 
State,  and  is  clothed  with  the  State's  power,  his  act  is  that  of  the  State. 
This  must  be  so,  or  the  constitutional  prohibition  has  no  meaning. 
Then  the  State  has  clothed  one  of  its  agents  with  power  to  annul  or  to 
evade  it.  .  .  . 

We  do  not  perceive  how  holding  an  office  under  a  State,  and  claiming 
to  act  for  the  State,  can  relieve  the  holder  from  obligation  to  obey  the 
Constitution  of  the  United  States,  or  take  away  the  power  of  Congress 
to  punish  his  disobedience. 

It  was  insisted  during  the  argument  on  behalf  of  the  petitioner  that 
Congress  cannot  punish  a  State  judge  for  his  olficial  acts  ;  and  it  was 
assumed  that  Judge  Cole,  in  selecting  the  jury  as  he  did,  was  perform- 
ing a  judicial  act.  This  assumption  cannot  be  admitted.  Whether  the 
act.  done  by  him  was  judicial  or  not  is  to  be  determined  by  its  character, 
and  not  by  the  character  of  the  agent.  Whether  he  was  a  county  judge 
or  not  is  of  no  importance.  The  duty  of  selecting  jurors  might  as  well 
have  been  committed  to  a  private  person  as  to  one  holding  the  office  of 
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a  judge.  It  often  is  given  to  county  commissioners,  or  supervisors,  or 
assessors."  In  former  times,  the  selection  was  made  by  the  sheriff.  In 
such  cases,  it  surely  is  not  a  judicial  act,  in  any  such  sense  as  is  con- 
tended for  here.  It  is  merely  a  ministerial  act,  as  much  so  as  the  act 
of  a  sheriir  holding  an  execution,  in  determining  upon  what  piece  of 
property  he  will  make  a  levy,  or  the  act  of  a  roadmaster  in  selecting 
laborers  to  work  upon  the  roads.  That  the  jurors  are  selected  for  a 
court  makes  no  difference.  So  are  court-criers,  tipstaves,  shcritfs,  &c. 
Is  their  election  or  their  appointment  a  judicial  act  ? 

But  if  the  selection  of  jurors  could  be  considered  in  any  case  a  judicial 
act,  can  the  act  charged  against  the  petitioner  be  considered  such  when 
he  acted  outside  of  his  authority  and  in  direct  violation  of  the  spirit  of 
the  State  statute?  That  statute  gave  him  no  authority,  when  selecting 
jurors,  from  whom  a  panel  might  be  drawn  for  a  circuit  court,  to  exclude 
all  colored  men  merely  because  they  were  colored.  Such  an  exclusion 
was  not  left  within  the  limits  of  his  discretion.  It  is  idle,  therefore,  to 
say  that  the  Act  of  Congress  is  unconstitutional  because  it  inflicts  penal- 
ties upon  State  judges  for  their  judicial  action.     It  does  no  such  thing. 

Upon  the  whole,  as  we  are  of  opinion  that  the  Act  of  Congress  upon 
which  the  indictment  against  the  petitioner  was  founded  is  constitu- 
tional, and  that  he  is  correctly  held  to  answer  it,  and  as,  therefore,  no 
object  would  be  secured  by  issuing  a  writ  of  habeas  corpus,  the  peti- 
tions arc  Denied. 

[Field,  J.,  for  himself  and  Clifford,  J.,  gave  a  dissenting  opinion.] 

In  Ex  parte  Yarbrouffh,  110  U.  S.  651  (1883),  in  denying  a  petition 
for  a  writ  of  habeas  corpus  for  the  release  of  several  persons,  sen- 
tenced and  imprisoned  for  conspiracy  to  intimidate  persons  of  African 
descent  from  voting  at  an  election  for  a  member  of  Congress,  the  court 
(Millkk,  J.)  said  :  "  It  is  said  that  the  parties  assaulted  in  these  cases 
are  not  officers  of  the  United  States,  and  their  protection  in  exercising 
the  right  to  vote  by  Congress  does  not  stand  on  the  same  ground. 

"  But  the  distinction  is  not  well  taken.  The  power  in  either  case 
arises  out  of  the  circumstance  that  the  function  in  which  the  party  is 
engaged  or  the  right  which  he  is  about  to  exercise  is  dependent  on  the 
laws  of  the  United  States. 

"  In  both  cases  it  is  the  duty  of  that  government  to  see  that  lie  may 
exercise  this  right  freely,  and  to  protect  him  from  violence  while  so 
doing,  or  on  account  of  so  doing.  This  duty  does  not  arise  soh'ly  from 
the  interest  of  the  party  concerned,  but  from  the  necessity  of  the  gov- 
ernment itself,  that  its  service  shall  be  free  from  the  adverse  influence 
of  force  and  fraud  practised  on  its  agents,  and  that  the  votes  by  which 
its  members  of  Congress  and  its  President  are  elected  shall  be  the  fire 
votes  of  the  electors,  and  the  oflicers  thus  chosen  the  free  and  uncor- 
rupted  choice  of  those  who  have  the  right  to  take  part  in  that  choice. 

"  This  proposition  answers  also  another  objection  to  the  constitution- 
ality of  the  laws  under  consideration,  namely,  that  the  right  to  vote  for 
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a  member  of  Congress  is  not  dependent  upon  the  Constitution  or 
laws  of  the  United  States,  but  is  governed  by  the  law  of  eaeb  State 
respectively. 

*k  If  this  were  conceded,  the  importance  to  the  general  government 
of  having  the  actual  election  —  the  voting  for  those  members  —  free 
from  force  and  fraud  is  not  diminished  by  the  circumstance  that  the 
qualification  of  the  voter  is  determined  by  the  law  of  the  State  where 
he  votes.  It  equally  affects  the  government,  it  is  as  indispensable  to 
the  proper  discharge  of  the  great  function  of  legislating  for  that  gov- 
ernment, that  those  who  are  to  control  this  legislation  shall  not  owe 
their  election  to  bribery  or  violence,  whether  the  class  of  persons  who 
shall  vote  is  determined  by  the  law  of  the  State,  or  by  law  of  the 
United  States,  or  by  their  united  result. 

•*  Hut  it  is  not  correct  to  say  that  the  right  to  vote  for  a  member  of 
Congress  does  not  depend  on  the  Constitution  of  the  United  States. 

"  The  ollice,  if  it  be  properly  called  an  ofiice,  is  created  by  that  Con- 
stitution, and  by  that  alone.  It  also  declares  how  it  shall  be  tilled  ; 
namely,  by  election. 

"Its  language  is:  'The  House  of  Representatives  shall  be  com- 
posed of  members  chosen  every  second  year  by  the  people  of  the  sev- 
eral States,  and  the  electors  in  each  State  shall  have  the  qualifications 
requisite  for  electors  of  the  most  numerous  branch  of  the  State  legis- 
lature.'   Article  1,  section  2. 

"The  States  in  prescribing  the  qualifications  of  voters  for  the  most 
numerous  branch  of  their  own  legislatures,  do  not  do  this  with  reference 
to  the  election  for  members  of  Congress.  Nor  can  they  prescribe  the 
qualification  for  voters  for  those  eo  nomine.  They  define  who  are  to  . 
vote  for  the  popular  branch  of  their  own  legislature,  and  the  Constitu- 
tion of  the  United  States  says  the  same  persons  shall  vote  for  members 
of  Congress  in  that  State.  It  adopts  the  qualification  thus  furnished  as 
the  qualification  of  its  own  electors  for  members  of  Congress. 

<k  It  is  not  true,  therefore,  that  electors  for  members  of  Congress  owe 
their  right  to  vote  to  the  State  law  in  any  sense  which  makes  the  exei-- 
cise  of  the  right  to  depend  exclusively  on  the  law  of  the  State. 

"  Counsel  for  petitioners,  seizing  upon  the  expression  found  in  the 
opinion  of  the  court  in  the  case  of  Minor  v.  ILtjijit  rsttt,  21  Wall.  1G2, 
that  '  the  Constitution  of  the  United  States  does  not  confer  the  right  of 
suffrage  upon  any  one,'  without  reference  to  the  connection  in  which  it 
is  used,  insists  that  the  voters  in  this  case  do  not  owe  their  right  to  vote 
in  any  sense  to  that  instrument. 

"  Hut  the  court  was  combating  the  argument  that  this  right  was  con- 
ferred on  all  citizens,  and  therefore  upon  women  as  well  as  men. 

"  In  opposition  to  that  idea,  it  was  said  the  Constitution  adopts  as 
the  qualification  for  voters  of  members  of  Congress  that  which  prevails 
in  the  State  where  the  voting  is  to  be  done ;  therefore,  said  the  opin- 
ion, the  right  is  not  definitely  conferred  on  any  person  or  class  of  per- 
sons, by  the  Constitution  alone,  because  you  have  to  look  to  the  law  of 
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the  State  for  the  description  of  the  class.  But  the  court  did  not  intend 
to  say  that  when  the  class  or  the  person  is  thus  ascertained,  his  right  to 
vote  for  a  member  of  Congress  was  not  fundamentally  based  upon  the 
Constitution,  which  created  the  office  of  member  of  Congress,  and  de- 
clared it  should  be  elective,  and  pointed  to  the  means  of  ascertaining 
who  should  be  electors. 

"  The  Fifteenth  Amendment  of  the  Constitution,  by  its  limitation  on 
the  power  of  the  States  in  the  exercise  of  their  right  to  prescribe  the 
qualifications  of  voters  in  their  own  elections,  and  by  its  limitation  of 
the  power  of  the  United  States  over  that  subject,  clearly  shows  that  the 
right  of  suffrage  was  considered  to  be  of  supreme  importance  to  the 
national  government,  and  was  not  intended  to  be  left  within  the  exclu- 
sive control  of  the  States.    It  is  in  the  following  language  :  — 

"  '  Skc.  1.  The  right  of  citizens  of  the  United  States  to  vote  shall  not 
be  denied  or  abridged  by  the  United  States,  or  by  any  State,  on  account 
of  race,  color,  or  previous  condition  of  servitude. 

" 4  Skc.  2.  The  Congress  shall  have  power  to  enforce  this  article  by 
appropriate  legislation.' 

*'  While  it  is  quite  true,  as  was  said  by  this  court  in  United  States  v. 
Reese,  92  U.  S.  211,  that  this  article  gives  no  affirmative  right  to  the 
colored  'man  to  vote,  and  is  designed  primarily  to  prevent  discrimina- 
tion against  him  whenever  the  right  to  vote  may  be  granted  to  others, 
it  is  easy  to  see  that  under  some  circumstances  it  may  operate  as  the 
immediate  source  of  a  right  to  vote.  In  all  cases  where  the  former 
slavcholding  States  had  not  removed  from  their  constitutions  the  words 
'  white  man'  as  a  qualification  for  voting,  this  provision  did,  in  effect, 
confer  on  him  the  right  to  vote,  because,  being  paramount  to  the  State 
law,  and  a  part  of  the  State  law,  it  annulled  the  discriminating  word 
white,  and  thus  left  him  in  the  enjoyment  of  the  same  right  as  white 
persons.  And  such  would  be  the  effect  of  any  future  constitutional 
provision  of  a  State  which  should  give  the  right  of  voting  exclusively 
to  white  people,  whether  they  be  men  or  women.  v.  Delaware, 

103  U.  S.  370. 

kk  In  such  cases  this  Fifteenth  Article  of  Amendment  does,  proprio 
rir/ore,  substantially  confer  on  the  negro  the  right  to  vote,  and  Congress 
has  the  power  to  protect  and  enforce  that  right. 

44  In  the  case  of  United  States  v.  Reese,  so  much  relied  on  by  coun- 
sel, this  court  said  in  regard  to  the  Fifteenth  Amendment,  that  4  it  has 
invested  the  citizens  of  the  United  States  with  a  new  constitutional 
right  which  is  within  the  protecting  power  of  Congress.  That  right  is 
an  exemption  from  discrimination  in  the  exercise  of  the  elective  fran- 
chise on  account  of  race,  color,  or  previous  condition  of  servitude.' 
This  new  constitutional  right  was  mainly  designed  for  citizens  of  African 
descent.  The  principle,  however,  that  the  protection  of  the  exercise  of 
this  right  is  within  the  power  of  Congress,  is  as  necessary  to  the  right 
of  other  citizens  to  vote  as  to  the  colored  citizen,  and  to  the  right  to 
vote  in  general  as  to  the  right  to  be  protected  against  discrimination. 
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"The  exercise  of  the  right  in  both  instances  is  guaranteed  by  the 
Constitution,  and  should  be  kept  free  and  pure  by  congressional  enact- 
ments whenever  that  is  necessary. 

u  The  reference  to  cases  in  this  court  in  which  the  power  of  Congress 
under  the  first  section  of  the  Fourteenth  Amendment  has  been  held  to 
relate  alone  to  acts  done  under  State  authority,  can  afford  petitioners 
no  aid  in  the  present  case.  For,  while  it  may  be  true  that  acts  which 
are  mere  invasions  of  private  rights,  which  acts  have  no  sanction  in  the 
statutes  of  a  State,  or  which  are  not  committed  by  any  one  exercising 
its  authority,  are  not  within  the  scope  of  that  amendment,  it  is  quite  a 
different  matter  when  Congress  undertakes  to  protect  the  citizen  in  the 
exercise  of  rights  conferred  by  the  Constitution  of  the  United  States 
essential  to  the  healthy  organization  of  the  government  itself." 


CIVIL  RIGHTS  CASES. 
Supreme  Court  of  thk  United  States.  1883. 
[109  U.  s.  3.] 

These  cases  were  all  founded  on  the  first  and  second  sections  of  the 
Act  of  Congress,  known  as  the  Civil  Rights  Act,  passed  March  1st, 
1875,  entitled  "  An  Act  to  protect  all  Citizens  in  their  Civil  and  Legal 
Rights."  18  Stat.  335.  Two  of  the  cases,  those  against  Stanley  and 
Nichols,  were  indictments  for  denying  to  persons  of  color  the  accommo- 
dations and  privileges  of  an  inn  or  hotel ;  two  of  them,  those  against 
Ryan  and  Singleton,  were,  one  an  information,  the  other  an  indictment, 
for  denying  to  individuals  the  privileges  and  accommodations  of  a 
theatre,  the  information  against  Ryan  being  for  refusing  a  colored 
person  a  seat  in  the  dress  circle  of  Maguire's  theatre  in  San  Fran- 
cisco ;  and  the  indictment  against  Singleton  was  for  denying  to  another 
person,  whose  color  was  not  stated,  the  full  enjoyment  of  the  accommo- 
dations of  the  theatre  known  as  the  Grand  Opera  House  in  New  York, 
"  said  denial  not  being  made  for  any  reasons  by  law  applicable  to  citi- 
zens of  every  race  and  color,  and  regardless  of  any  previous  condition 
of  servitude."  The  case  of  Robinson  and  wife  against  the  Memphis  & 
Charleston  R.  R.  Com  pan  j'  was  an  action  brought  in  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of  Tennessee,  to  recover 
the  penalty  of  five  hundred  dollars  given  by  the  second  section  of  the 
Act ;  and  the  gravamen  was  the  refusal  by  the  conductor  of  the  railroad 
company  to  allow  the  wife  to  ride  in  the  ladies'  car,  for  the  reason,  as 
stated  in  one  of  the  counts,  that  she  was  a  person  of  African  descent. 
The  jury  rendered  a  verdict  for  the  defendants  in  this  case  upon  the 
merits,  under  a  charge  of  the  court  to  which  a  bill  of  exceptions  was 
taken  by  the  plaintiffs.  The  case  was  tried  on  the  assumption  by  both 
parties  of  the  validity  of  the  Act  of  Congress  ;  and  the  principal  point 
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made  by  the  exceptions  was,  that  the  judge  allowed  evidence  to  go  to 
the  jury  tending  to  show  that  the  conductor  had  reason  to  suspect  that 
the  plaintiff,  the  wife,  was  an  improper  person,  because  she  was  in  com- 
pany with  a  young  man  whom  he  supposed  to  be  a  white  man,  and  on 
that  account  inferred  that  there  was  some  improper  connection  between 
them  ;  and  the  judge  charged  the  jury,  in  substance,  that  if  this  was 
the  conductor's  bona  fide  reason  for  excluding  the  woman  from  the  car. 
they  might  take  it  into  consideration  on  the  question  of  the  liability  of 
the  company.  The  case  was  brought  here  by  writ  of  error  at  the  suit 
of  the  plaintiffs.  The  cases  of  Stanley,  Nichols,  and  Singleton,  came 
up  on  certificates  of  division  of  opinion  between  the  judges  below  as  to 
the  constitutionality  of  the  first  and  second  sections  of  the  Act  referred 
to;  and  the  case  of  Ryan,  on  a  writ  of  error  to  the  judgment  of  the 
Circuit  Court  for  the  District  of  California  sustaining  a  demurrer  to 
the  information. 

The  Stanley,  Ryan,  Nichols,  and  Singleton  cases  were  submitted 
together,  by  the  Solicitor-General  at  the  last  term  of  court,  on  the  7th 
day  of  November,  1882.  There  were  no  appearances  and  no  briefs 
filed  for  the  defendants. 

The  Robinson  case  was  submitted  on  the  briefs  at  the  last  term,  on 
the  2!Uh  day  of  March,  1883. 

Mr.  Solicitor- (Jeiieral  Phillips,  for  the  United  States. 

Mr.  William  M.  Jlarulolph,  for  Robinson  and  wife,  plaintiffs  in 
error. 

3fr.  William  Y.  C.  Humes  and  Mr.  Jhn  id  Posten  for  the  Memphis 
and  Charleston  Railroad  Co.,  defendants  in  error. 

Mi;.  JrsTicu  Bradley  delivered  the  opinion  of  the  court  After 
stating  the  facts  in  the  above  language  he  continued  : 

It  is  obvious  that  the  primary  and  important  question  in  all  the  cases 
is  the  constitutionality  of  the  law :  for  if  the  law  is  unconstitutional 
none  of  the  prosecutions  can  stand. 

The  sections  of  the  law  referred  to  provide  as  follows:  [These  sec- 
tions are  given  in  a  note  below.]  1 

1  "Si  r.  I.  That  all  persons  within  the  jurisdiction  of  the  I'nited  States  shall  bo 
entitled  to  tin?  full  and  e<pial  enjoyment  of  the  accommodations,  advantages,  facilities, 
and  privileges  of  inns,  put  die.  conveyance*  on  land  or  water,  theatres,  and  other  places 
of  pnl. lie  amusement;  subject  only  to  the  condition*  and  limitation*  established  by 
law,  and  applicable  alike  to  citizen*  of  every  race  and  color,  regardless  of  any  previous 
condition  of  servitude. 

"  M  i  .  2.  That  any  person  who  shall  violate  the  foregoing  section  by  denying  to  any 
citizen,  except  for  reason*  by  law  applicable  to  citizens  of  every  race  and  color,  and 
regardles*  of  any  previou*  condition  of  servitude,  the  full  enjoyment  of  any  of  the 
nccommodntions.  advantages,  facilities,  or  privileges  in  said  section  enumerated,  or  by 
aiding  or  inciting  such  denial,  shall  for  every  such  offence  forfeit  and  pay  the  sum  of 
five  hundred  dollar*  to  the  person  aggrieved  thereby,  to  be  recovered  in  an  action  of 
debt,  with  full  cost*  ;  and  shall  also,  for  every  such  offence,  be  deemed  guilty  of  a  mis- 
demeanor, ami,  upon  conviction  thereof,  shall  be  fined  not  less  than  five  hundred  nor 
more  than  one  thousand  dollars,  or  shall  \te  imprisoned  not  les*  than  thirtv  dav*  nor 
more  than  one  year  :  Proviilai,  That  all  persons  may  elect  to  sue  for  the  penalty  afore- 
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Are  these  sections  constitutional?  The  first  section,  which  is  the 
principal  one,  cannot  be  fairly  understood  without  attending  to  the  last 
clause,  which  qualifies  the  preceding  part. 

The  essence  of  the  law  is,  not  to  declare  Jbroadly  that  all  persons 
shall  be  entitled  to  the  full  and  equal  enjoyment  of  the  accommodations, 
advantages,  facilities,  and  privileges  of  inns,  public  conveyances,  and 
theatres  ;  but  that  such  enjoyment  shall  not  be  subject  to  any  con- 
ditions applicable  only  to  citizens  of  a  particular  race  or  color,  or  who 
had  been  in  a  previous  condition  of  servitude.  In  other  words,  it  is 
the  purpose  of  the  law  to  declare  that,  in  the  enjoyment  of  the  accom- 
modations and  privileges  of  inns,  public  conveyances,  theatres,  and 
other  places  of  public  amusement,  no  distinction  shall  be  made  between 
citizens  of  different  race  or  color,  or  between  those  who  have,  and  those 
who  have  not,  been  slaves.  Its  elfect  is  to  declare,  that  in  all  inns, 
public  conveyances,  and  places  of  amusement,  colored  citizens,  whether 
formerly  slaves  or  not,  and  citizens  of  other  races,  shall  have  the  same 
accommodations  and  privileges  in  all  inns,  public  conveyances,  and 
places  of  amusement  as  are  enjoyed  by  white  citizens;  and  rice  term. 
The  second  section  makes  it  a  penal  otrence  in  any  person  to  deny  to 
any  citizen  of  any  race  or  color,  regardless  of  previous  servitude,  any 
of  the  accommodations  or  privileges  mentioned  in  the  first  section. 

Has  Congress  constitutional  power  to  make  such  a  law  ?  Of  course, 
no  one  will  contend  that  the  power  to  pass  it  was  contained  in  the  Con- 
stitution before  the  adoption  of  the  last  three  amendments.  The  power 
is  sought,  first,  in  the  Fourteenth  Amendment,  and  the  views  and  argu- 
ments of  distinguished  Senators,  advanced  whilst  the  law  was  under 
consideration,  claiming  authority  to  pass  it  by  virtue  of  that  amend- 
ment, are  the  principal  arguments  adduced  in  favor  of  the  power.  We 
have  carefully  considered  those  arguments,  us  was  due  to  the  eminent 
ability  of  those  who  put  them  forward,  and  have  felt,  in  all  its  force, 
the  weight  of  authority  which  always  invests  a  law  that  Congress  deems 
itself  competent  to  pass.  But  the  responsibility  of  an  independent 
judgment  is  now  thrown  upon  this  court ;  and  we  are  bound  to  exercise 
it  according  to  the  best  lights  we  have. 

The  first  section  of  the  Fourteenth  Amendment  (which  is  the  one 
relied  on),  alter  declaring  who  shall  be  citizens  of  the  United  States, 
and  of  the  several  States,  is  prohibitory  in  its  character,  and  prohibitory 
upon  the  States.    It  declares  that: 

"No  State  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States;  nor  shall  any 
State  deprive  any  person  of  life,  liberty,  or  property  without  due  pro- 
said,  or  to  proceed  under  their  rights  at  common  law  and  by  State  statutes ;  and  having 
so  elected  to  proceed  in  the  one  mode  or  the  other,  their  right  to  proceed  in  the  other 
jurisdiction  shall  he  barred.  Hut  this  provision  shall  not  apply  to  criminal  proceed- 
ings, either  under  this  Act  or  the  criminal  law  of  any  State  :  And  j> ■,>•,,{>  >i  fh>t),er. 
That  a  judgment  for  the  penalty  in  favor  of  the  party  aggrieved,  or  a  ju  lament  upon 
an  indictment,  shall  be  a  bar  to  either  prosecution  respectively." 
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cess  of  law ;  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws." 

It  is  State  action  of  a  particular  character  that  is  prohibited.  Indi- 
vidual invasion  of  individual  rights  is  not  the  subject-matter  of  the 
amendment.  It  has  a  deeper  and  broader  scope.  It  nullifies  and 
makes  void  all  State  legislation,  and  State  action  of  every  kind,  which 
impairs  the  privileges  and  immunities  of  citizens  of  the  United  States, 
or  which  injures  them  in  life,  liberty  or  property  without  due  process  of 
law,  or  which  denies  to  any  of  them  the  equal  protection  of  the  laws. 
It  not  only  does  this,  but,  in  order  that  the  national  will,  thus  declared, 
may  not  be  a  mere  hrutum  fulmen.  the  last  section  of  the  amendment 
invests  Congress  with  power  to  enforce  it  by  appropriate  legislation. 
To  enforce  what?  To  enforce  the  prohibition.  To  adopt  appropriate 
legislation  for  correcting  the  effects  of  such  prohibited  State  laws  and 
State  Acts,  and  thus  to  render  them  effectually  null,  void,  and  innocu- 
ous. This  is  the  legislative  power  conferred  upon  Congress,  and  this 
is  the  whole  of  it.  It  does  not  invest  Congress  with  power  to  legislate 
upon  subjects  which  are  within  the  domain  of  State  legislation  ;  but  to 
provide  modes  of  relief  against  State  legislation,  or  State  action,  of 
the  kind  referred  to.  It  does  not  authorize  Congress  to  create  a  code 
of  municipal  law  for  the  regulation  of  private  rights  ;  but  to  provide 
modes  of  redress  against  the  operation  of  State  laws,  and  the  action 
of  State  officers  executive  or  judicial,  when  these  are  subversive  of  the 
fundamental  lights  specified  in  the  amendment.  Positive  rights  and 
priv  ileges  are  undoubtedly  secured  by  the  Fourteenth  Amendment ;  but 
they  are  secured  by  way  of  prohibition  against  State  laws  and  State 
proceedings  affecting  those  rights  and  privileges,  and  by  power  given 
to  Congress  to  legislate  for  the  purpose  of  carrying  such  prohibition 
into  effect:  and  such  legislation  must  necessarily  be  predicated  upon 
such  supposed  State  laws  or  State  proceedings,  and  be  directed  to  the 
correction  of  their  operation  and  effect.  A  quite  full  discussion  of  this 
aspect  of  the  amendment  may  be  found  in  U)iit<  >l  States  v.  Cruikshank, 
92  U.  S.  ">  12  ;  Virtftnii  v.  'Rivs,  10  )  U.  S.  313  ;  and  Ex  ptrte  Vir- 
ffini>t,  100  U.  S.  33'J. 

An  apt  illustration  of  this  distinction  may  be  found  in  some  of  the 
provisions  of  the  original  Constitution.  Take  the  subject  of  contracts, 
for  example.  The  Constitution  prohibited  the  States  from  passing  any 
law  impairing  the  obligation  of  contracts.  This  did  not  give  to  Con- 
gress power  to  provide  laws  for  the  general  enforcement  of  contracts  ; 
nor  power  to  invest  the  courts  of  the  United  States  with  jurisdiction 
over  contracts,  so  as  to  enable  parties  to  sue  upon  them  in  those  courts. 
It  did,  however,  give  the  power  to  provide  remedies  by  which  the  im- 
pairment of  contracts  by  State  legislation  might  be  counteracted  and 
corrected  :  and  this  power  was  exercised.  The  remedy  which  Congress 
actually  provided  was  that  contained  in  the  23th  section  of  the  Judiciary 
Act  of  1789,  1  Stat.  8o.  giving  to  the  Supreme  Court  of  the  United 
States  jurisdiction  by  writ  of  error  to  review  the  final  decisions  of  State 
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courts  whenever  they  should  sustain  the  validity  of  a  State  statute  or 
authority  alleged  to  he  repugnant  to  the  Constitution  or  laws  of  the 
United  States.  By  this  means,  il*  a  State  law  was  passed  impairing  the 
obligation  of  a  contract,  ami  the  State  tribunals  sustained  the  validity 
of  the  law,  the  mischief  could  be  corrected  in  this  court.  The  legisla- 
tion of  Congress,  and  the  proceedings  provided  for  under  it,  were 
corrective  in  their  character.  No  attempt  whs  made  to  draw  into  the 
United  States  courts  the  litigation  of  contracts  generally  ;  and  no  such 
attempt  would  have  been  sustained.  We  do  not  say  that  the  remedy 
provided  was  the  only  one  that  might  have  been  provided  in  that  case. 
Probably  Congress  hail  power  to  pass  a  law  giving  to  the  courts  of  the 
United  States  direct  jurisdiction  over  contracts  alleged  to  be  impaired 
by  a  State  law  ;  and  under  the  broad  provisions  of  the  Act  of  March 
3d,  1S75,  ch.  137,  18  Stat.  170,  giving  to  the  circuit  courts  jurisdiction 
of  all  cases  arising  under  the  Constitution  and  laws  of  the  United 
States,  it  is  possible  that  such  jurisdiction  now  exists.  But  under 
that,  or  any  other  law,  it  must  appear  as  well  by  allegation,  as  proof 
at  the  trial,  that  the  Constitution  had  been  violated  by  the  action 
of  the  State  legislature.  Some  obnoxious  State  law  passed,  or  that 
might  be  passed,  is  necessary  to  be  assumed  in  order  to  lay  the  founda- 
tion of  any  Federal  remedy  in  the  case ;  and  for  the  very  suilieient 
reason,  that  the  constitutional  prohibition  is  against  State  laws  impairing 
the  obligation  of  contracts. 

And  so  in  the  present  case,  until  some  State  law  has  been  passed,  or 
some  State  action  through  its  officers  or  agents  has  been  taken,  adverse 
to  the  rights  of  citizens  sought  to  be  protected  by  the  Fourteenth 
Amendment,  no  legislation  of  the  United  iStates  under  said  amendment, 
nor  any  proceeding  under  such  legislation,  can  be  called  into  activity  :  for 
the  prohibitions  of  the  amendment  are  against  State  laws  and  acts  done 
under  State  authority.  Of  course,  legislation  may,  and  should  be.  pro- 
vided in  advance  to  meet  the  exigency  when  it  arises  ;  but  it  should  be 
adapted  to  the  mischief  and  wrong  which  the  amendment  was  intended 
to  provide  against ;  and  that  is,  State  laws,  or  State  action  of  some 
kind,  adverse  to  the  rights  of  the  citizen  secured  by  the  amendment. 
Such  legislation  cannot  properly  cover  the  whole  domain  of  rights 
appertaining  to  life,  liberty  and  property,  defining  them  and  providing 
for  their  vindication.  That  would  be  to  establish  a  code  of  municipal 
law  regulative  of  all  private  rights  between  man  and  man  in  society. 
It  would  be  to  make  Congress  take  the  place  of  the  State  legislatures 
and  to  superse<  le  them.  It  is  absurd  to  affirm  that,  because  the  rights 
of  life,  liberty  and  property  (which  include  all  civil  rights  that  men 
have),  are  by  the  amendment  sought  to  be  protected  against  invasion 
on  the  part  of  the  State  without  due  process  of  law,  Congress  may  there- 
fore provide  due  process  of  law  for  their  vindication  in  every  case  ;  and 
that,  because  the  denial  by  a  State  to  any  persons,  of  the  equal  pro- 
tection of  the  laws,  is  prohibited  by  the  amendment,  therefore  Congress 
may  establish  laws  for  their  equal  protection.    In  hue,  the  legislation 
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which  Congress  is  authorized  to  adopt  in  this  behalf  is  not  general 
legislation  upon  the  rights  of  the  citizen,  hut  corrective  legislation,  that 
is,  such  as  may  be  necessary  ami  proper  for  counteracting  such  laws  as 
the  States  may  adopt  or  enforce,  and  which,  by  the  amendment,  they 
are  prohibited  from  making  or  enforcing,  or  such  acts  and  proceedings 
as  the  States  may  commit  or  take,  and  which,  by  the  amendment,  they 
are  prohibited  from  committing  or  taking.  It  is  not  necessary  for  us  to 
state,  if  we  could,  what  legislation  would  be  proper  for  Congress  to 
adopt.  It  is  sullieient  for  us  lo  examine  whether  the  law  in  question 
is  of  that  character. 

An  inspection  of  the  law  shows  that  it  makes  no  reference  whatever 
to  any  supposed  or  apprehended  violation  of  the  Fourteenth  Amend- 
ment on  the  part  of  the  States.  It  is  not  predicated  on  any  such  view. 
It  proceeds  cx  Ji  recto  to  declare  that  certain  acts  committed  by  indi- 
viduals shall  be  deemed  otfenees,  ami  shall  be  prosecuted  and  punished 
by  proceedings  in  the  courts  of  the  United  States.  It  does  not  profess 
to  be  corrective  of  any  constitutional  wrong  committed  by  the  States; 
it  does  not  make  its  operation  to  depend  upon  any  such  wrong  com- 
mitted. It  applies  equally  to  cases  arising  in  States  which  have  the 
jnstcst  laws  respecting  the  personal  rights  of  citizens,  and  whose 
authorities  are  ever  ready  to  enforce  such  laws,  as  to  those  which 
arise  in  States  that  may  have  violated  the  prohibition  of  the  amend- 
ment. In  other  words,  it  steps  into  the  domain  of  local  jurisprudence, 
and  lays  down  rules  for  the  conduct  of  individuals  in  society  towards 
each  other,  and  imposes  sanctions  for  the  enforcement  of  those  rules, 
without  referring  in  any  manner  to  any  supposed  action  of  the  State  or 
its  authorities. 

If  this  legislation  is  appropriate  for  enforcing  the  prohibitions  of  the 
amendment,  it  is  ditllcult  to  see  where  it  is  to  stop.  Why  may  not 
Congress  with  equal  show  of  authority  enact  a  code  of  laws  for  the 
enforcement  and  vindication  of  all  rights  of  life,  liberty,  and  property? 
If  it  is  supposable  that  the  States  may  deprive  persons  of  life,  liberty, 
and  property  without  due  process  of  law  (and  the  amendment  itself 
does  suppose  this),  why  should  not  Congress  proceed  at  once  to  pre- 
scribe due  process  of  law  for  the  protection  of  every  one  of  these 
fundamental  rights,  in  every  possible  case,  as  well  as  to  prescribe  equal 
privileges  in  inns,  public  conveyances,  and  theatres?  The  truth  is, 
that  the  implication  of  a  power  to  legislate  in  this  manner  is  based 
upon  the  assumption  that  if  the  States  are  forbidden  to  legislate  or  act 
in  a  particular  way  on  a  particular  subject,  and  power  is  conferred  upon 
Congress  to  enforce  the  prohibition,  this  gives  Congress  power  to  legis- 
late generally  upon  that  subject,  and  not  merely  power  to  provide  modes 
of  redress  against  such  State  legislation  or  action.  The  assumption  is 
certainly  unsound.  It  is  repugnant  to  the  Tenth  Amendment  of  the 
Constitution,  which  declares  that  powers  not  delegated  to  the  United 
States  by  the  Constitution,  nor  prohibited  by  it  to  the  States,  are 
reserved  to  the  States  respectively  or  to  the  people. 
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We  have  not  overlooked  the  fact  that  the  fourth  section  of  the  Act 
now  nmliT  consideration  has  been  held  by  this  court  to  be  constitu- 
tional. That  section  declares  4i  that  no  citizen,  possessing  all  other 
qualifications  which  are  or  may  be  prescribed  by  law,  shall  be  disquali- 
fied for  service  as  grand  or  petit  juror  in  any  court  of  the  United  States, 
or  of  any  State,  on  account  of  race,  color,  or  previous  condition  of  ser- 
vitude ;  and  any  officer  or  other  person  charged  with  any  duty  in  the 
selection  or  summoning  of  jurors  who  shall  exclude  or  fail  to  summon 
any  citizen  for  the  cause  aforesaid,  shall,  on  conviction  thereof,  be 
deemed  guilty  of  a  misdemeanor,  and  be  fined  not  more  than  five  thou- 
sand dollars."  In  Ex  i>urte  Virrjinia,  100  U.  S.  33<J,  it  was  held  that 
an  indictment  against  a  State  officer  under  this  section  for  excluding 
persons  of  color  from  the  jury  list  is  sustainable.  But  a  moment's 
attention  to  its  terms  will  show  that  the  section  is  entirely  corrective  in 
its  character.  Disqualifications  for  service  on  juries  are  only  created 
by  the  law,  and  the  first  part  of  the  section  is  aimed  at  certain  dis- 
qualifying laws,  namely,  those  which  make  mere  race  or  color  a  disquali- 
fication ;  and  the  second  clause  is  directed  against  those  who,  assuming 
to  use  the  authority  of  the  State  government,  carry  into  effect  such  a 
rule  of  disqualification.  In  the  Virginia  case,  the  State,  through  its 
officer,  enforced  a  rule  of  disqualification  which  the  law  was  intended 
to  abrogate  and  counteract  Whether  the  statute-book  of  the  State 
actually  laid  down  any  such  rule  of  disqualification,  or  not,  the  State, 
through  its  officer,  enforced  such  a  rule:  and  it  is  against  such  State 
action,  through  its  officers  and  agents,  that  the  last  clause  of  the  section 
is  directed.  This  aspect  of  the  law  was  deemed  sufficient  to  divest 
it  of  any  unconstitutional  character,  and  makes  it  differ  widely  from 
the  first  and  second  sections  of  the  same  Act  which  we  arc  now- 
considering. 

These  sections,  in  the  objectionable  features  before  referred  to,  are 
different  also  from  the  law  ordinarily  called  the  "  Civil  Rights  Bill," 
originally  passed  April  9th,  18GG,  U  Stat.  27,  eh.  31,  and  re-enacted 
with  some  modifications  in  sections  1G,  17,  18,  of  the  Enforcement 
Act,  passed  May  31st,  1870.  1G  Stat.  140,  ch.  114.  That  law.  as  re- 
enacted,  after  declaring  that  all  persons  within  the  jurisdiction  of  the 
United  States  shall  have  the  same  right  in  every  State  and  Territory  to 
make  and  enforce  contracts,  to  sue.  be  parties,  give  evidence,  and  to 
the  full  and  equal  benefit  of  all  laws  and  proceedings  for  the  security 
of  persons  and  property  as  is  enjoyed  by  white  citizens,  and  shall  be 
subject  to  like  punishment,  pains,  penalties,  taxes,  licenses  and  exac- 
tions of  every  kind,  and  none  other,  any  law,  statute,  ordinance, 
regulation  or  custom  to  the  contrary  notwithstanding,  proceeds  to 
enact,  that  any  person  who,  under  color  of  any  law,  statute,  ordinance, 
regulation,  or  custom,  shall  subject,  or  cause  to  be  subjected,  any 
inhabitant  of  any  State  or  Territory  to  the  deprivation  of  any  rights 
secured  or  protected  by  the  preceding  section  (above  quoted),  or  to 
different  punishment,  pains,  or  penalties,  on  account  of  such  person 
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being  an  alien,  or  by  reason  of  his  color  or  race,  than  is  prescribed  for 
the  punishment  of  citizens,  shall  l>e  deemed  guilty  of  a  misdemeanor, 
and  subject  to  fine  and  imprisonment  as  specified  in  the  Act.  This  law 
is  clearly  corrective  in  its  character,  intended  to  counteract  and  furnish 
redress  against  State  laws  and  proceedings,  and  customs  having  the 
force  of  law,  which  sanction  the  wrongful  acts  specified.  In  the  Revised 
Statutes,  it  is  true,  a  very  important  clause,  to  wit,  the  words  "any 
law,  statute,  ordinance,  regulation  or  custom  to  the  contrary  notwith- 
standing," which  gave  the  declaratory  section  its  point  and  effect,  are 
omitted  ;  but  the  penal  part,  by  which  the  declaration  is  enforced,  and 
which  is  really  the  effective  part  of  the  law,  retains  the  reference  to 
State  laws,  by  making  the  penalty  apply  only  to  those  who  should  sub- 
ject parties  to  a  deprivation  of  their  rights  under  color  of  any  statute, 
ordinance,  custom,  etc.,  of  aiiy  State  or  Territory  :  thus  preserving  the 
corrective  character  of  the  legislation.  Kev.  St,  §§  1977,  1978,  1979, 
5010.  The  Civil  Rights  Bill  here  referred  to  is  analogous  in  its  char- 
acter to  what  a  law  would  have  been  under  the  original  Constitution, 
declaring  that  the  validity  of  contracts  should  not  be  impaired,  and  that 
if  any  person  bound  by  a  contract  should  refuse  to  comply  with  it.  under 
color  or  pretence  that  it  had  been  rendered  void  or  invalid  by  a  State 
law,  he  should  be  liable  to  an  action  upon  it  in  the  courts  of  the  United 
States,  with  the  addition  of  a  penalty  for  setting  up  such  an  unjust  and 
unconstitutional  defence. 

In  this  connection  it  is  proper  to  state  that  civil  rights,  such  as  are 
guaranteed  by  the  Constitution  against  State  aggression,  cannot  be 
impaired  by  the  wrongful  acts  of  individuals,  unsupported  by  State 
authority  in  the  shape  of  laws,  customs,  or  judicial  or  executive  proceed- 
ings. The  wrongful  act  of  an  individual,  unsupported  by  any  such 
authority,  is  simply  a  private  wrong,  or  a  crime  of  that  individual  ;  an 
invasion  of  the  rights  of  the  injured  party,  it  is  true,  whether  they  affect 
his  person,  his  property,  or  his  reputation  ;  but  if  not  sanctioned  in 
some  way  by  the  State,  or  not  done  under  State  authority,  his  rights 
remain  in  full  force,  and  may  presumably  be  vindicated  by  resort  to  the 
laws  of  the  State  for  redress.  An  individual  cannot  deprive  a  man  of 
his  right  to  vote,  to  hold  property,  to  buy  and  sell,  to  sue  in  the  courts, 
or  to  be  a  witness  or  a  juror;  he  may,  by  force  or  fraud,  interfere  with 
the  enjoyment  of  the  right  in  a  particular  case  ;  he  may  commit  an 
assault  against  the  person,  or  commit  murder,  or  use  ruilian  violence 
at  the  polls,  or  slander  the  good  name  of  a  fellow-citizen  ;  hut,  unless 
protected  in  these  wrongful  acts  by  some  shield  of  State  law  or  State 
authority,  he  cannot  destroy  or  injure  the  right ;  he  will  only  render 
himself  amenable  to  satisfaction  or  punishment;  and  amenable  therefor 
to  the  laws  of  the  State  where  the  wrongful  acts  are  committed.  Hence, 
in  all  those  cases  where  the  Constitution  seeks  to  protect  the  rights  of 
the  citizen  against  discriminative  and  unjust  laws  of  the  State  by  pro- 
hibiting such  laws,  it  is  not  individual  offences,  but  abrogation  and 
denial  of  rights,  which  it  denounces,  and  for  which  it  clothes  the  Con- 
voi..  i.  —  30 
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gross  with  power  to  provide  a  remedy.  This  abrogation  and  denial  of 
rights,  for  which  the  States  alone  were  or  could  be  responsible,  was  tlie 
great  seminal  and  fundamental  wrong  which  was  intended  to  be  reme- 
died. And  the  remedy  to  be  provided  must  necessarily  be  predicated 
upon  that  wrong.  It  must  assume  that  in  the  cases  provided  for,  the 
evil  or  wrong  actually  committed  rests  upon  some  State  law  or  .State 
authority  for  its  excuse  and  perpetration. 

Of  course,  these  remarks  do  not  apply  to  those  cases  in  which  Con- 
gress is  clothed  with  direct  and  plenary  powers  of  legislation  over  the 
whole  subject,  accompanied  with  an  express  or  implied  denial  of  such 
power  to  the  States,  as  in  the  regulation  of  commerce  with  foreign 
nations,  among  the  several  States,  and  with  the  Indian  tribes,  the  coin- 
ing of  money,  the  establishment  of  post-ofh'ees  and  post-roads,  the 
declaring  of  war,  etc.  In  these  cases  Congress  has  power  to  pass  laws 
for  regulating  the  subjects  specified  in  every  detail,  and  the  conduct 
and  transactions  of  individuals  in  respect  thereof.  But  where  a  sub- 
ject is  not  submitted  to  the  general  legislative  power  of  Congress,  but 
is  only  submitted  thereto  for  the  purpose  of  rendering  effective  some 
prohibition  against  particular  State  legislation  or  State  action  in  refer- 
ence to  that  subject,  the  power  given  is  limited  by  its  object,  and  any 
legislation  by  Congress  in  the  matter  must  necessarily  be  corrective  in 
its  character,  adapted  to  counteract  and  redress  the  operation  of  such 
prohibited  State  laws  or  proceedings  of  State  olHccrs. 

If  the  principles  of  interpretation  which  we  have  laid  down  are  cor- 
rect, as  we  deem  them  to  be  (and  they  are  in  accord  with  the  principles 
laid  down  in  the  cases  before  referred  to,  as  well  as  in  the  recent  case 
of  VnUrd  States  v.  Harris,  100  U.  S.  029),  it  is  clear  that  the  law  in 
question  cannot  be  sustained  by  any  grant  of  legislative  power  made  to 
Congress  by  the  Fourteenth  Amendment.  That  amendment  prohibits 
the  States  from  denying  to  any  person  the  equal  protection  of  the  laws, 
and  declares  that  Congress  shall  have  power  to  enforce,  by  appropriate 
legislation,  the  provisions  of  the  amendment.  The  law  in  question, 
without  any  reference  to  adverse  State  legislation  on  the  subject,  de- 
clares that  all  persons  shall  be  entitled  to  equal  accommodations  and 
privileges  of  inns,  public  conveyances,  and  places  of  public  amusement, 
and  imposes  a  penalty  upon  any  individual  who  shall  deny  to  any  citi- 
zen such  equal  accommodations  and  privileges.  This  is  not  corrective 
legislation;  it  is  primary  and  direct ;  it  takes  immediate  and  absolute 
possession  of  the  subject  of  the  right  of  admission  to  inns,  public  con- 
veyances, and  places  of  amusement.  It  supersedes  and  displaces  State 
legislation  on  the  same  subject,  or  only  allows  it  permissive  force.  It 
ignores  such  legislation,  and  assumes  that  the  matter  is  one  that  belongs 
to  the  domain  of  national  regulation.  "Whether  it  would  not  have  been 
a  more  effective  protection  of  the  rights  of  citizens  to  have  clothed  Con- 
gress with  plenary  power  over  the  whole  subject,  is  not  now  the  question. 
"What  we  have  to  decide  is,  whether  such  plenary  power  has  been  con- 
ferred upon  Congress  by  the  Fourteenth  Amendment ;  and,  in  our 
Judgment,  it  has  not 
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We  have  discussed  the  question  presented  by  the  law  on  the  assump- 
tion that  a  right  to  enjoy  equal  accommodation  and  privileges  in  all 
inns,  public  conveyances,  and  places  of  public  amusement,  is  one  of 
the  essential  rights  of  the  citizen  which  no  State  can  abridge  or  interfere 
with.  Whether  it  is  such  a  right,  or  not,  is  a  different  question  which, 
in  the  view  we  have  taken  of  the  validity  of  the  law  on  the  ground 
already  stated,  it  is  not  necessary  to  examine. 

We  have  also  discussed  the  validity  of  the  law  in  reference  to  cases 
arising  in  the  States  only  ;  and  not  in  reference  to  cases  arising  in  the 
Territories  or  the  District  of  Columbia,  which  are  subject  to  the  ple- 
nary legislation  of  Congress  in  every  branch  of  municipal  regulation. 
Whether  the  law  would  be  a  valid  one  as  applied  to  the  Territories  ami 
the  District  is  not  a  question  for  consideration  in  the  cases  before  us  : 
they  all  being  cases  arising  within  the  limits  of  States.  And  whether 
Congress,  in  the  exercise  of  its  power  to  regulate  commerce  amongst 
the  several  States,  might  or  might  not  pass  a  law  regulating  rights  in 
public  conveyances  passing  from  one  State  to  another,  is  also  a  question 
which  is  not  now  before  us,  as  the  sections  in  question  are  not  conceived 
in  any  such  view. 

But  the  power  of  Congress  to  adopt  direct  and  primary,  as  distinguished 
from  corrective  legislation,  on  the  subject  in  hand,  is  sought,  in  the  sec- 
ond place,  from  the  Thirteenth  Amendment,  which  abolishes  slavery. 
This  amendment  declares  "  that  neither  slavery,  nor  involuntary  servi- 
tude, except  as  a  punishment  for  crime,  whereof  the  party  shall  have 
been  duly  convicted,  shall  exist  within  the  United  States,  or  any  place 
subject  to  their  jurisdiction  ;  "  and  it  gives  Congress  power  to  enforce 
the  amendment  by  appropriate  legislation. 

This  amendment,  as  well  as  the  Fourteenth,  is  undoubtedlv  self- 
executing  without  any  ancillary  legislation,  so  far  as  its  terms  are 
applicable  to  any  existing  state  of  circumstances.  By  its  own  unaided 
force  and  effect  it  abolished  slavery,  and  established  universal  freedom. 
Still,  legislation  ma)'  be  necessary  and  proper  to  meet  all  the  various 
cases  and  circumstances  to  be  affected  by  it,  and  to  prescribe  proper 
modes  of  redress  for  its  violation  in  letter  or  spirit.  And  such  legisla- 
tion may  be  primary  and  direct  in  its  character;  for  the  amendment  is 
not  a  mere  prohibition  of  State  laws  establishing  or  upholding  slavery, 
but  an  absolute  declaration  that  slavery  or  involuntary  servitude  shall 
not  exist  in  any  part  of  the  United  States. 

It  is  true  that  slavery  cannot  exist  without  law.  any  more  than 
property  in  lands  and  goods  can  exist  without  law  :  and.  therefore,  the 
Thirteenth  Amendment  may  be  regarded  as  nullifying  all  State  laws 
which  establish  or  uphold  slavery.  But  it  has  a  retlex  character  also, 
establishing  and  decreeing  universal  civil  and  political  freedom  through- 
out the  United  States;  and  it  is  assumed,  that  the  power  vested  in 
Congress  to  enforce  the  article  by  appropriate  legislation,  clothes  Con- 
gress with  power  to  pass  all  laws  necessary  and  proper  for  abolishing 
all  badges  and  incidents  of  slavery  in  the  United  States :  and  upon 
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this  assumption  it  is  claimed,  that  this  is  sufficient  authority  for  declar- 
ing by  law  that  all  persons  shall  have  equal  accommodations  and 
privileges  in  all  inns,  public  conveyances,  and  places  of  amusement ; 
the  argument  being,  tbat  the  denial  of  such  equal  accommodations  and 
privileges  is,  in  itself,  a  subjection  to  a  species  of  servitude  within  the 
meaning  of  the  amendment.  Conceding  the  major  proposition  to  be 
true,  that  Congress  has  a  right  to  enact  all  necessary  and  proper  laws 
for  the  obliteration  and  prevention  of  slavery  with  all  its  badges  and 
incidents,  is  the  minor  proposition  also  true,  that  the  denial  to  any 
person  of  admission  to  the  accommodations  and  privileges  of  an  inn, 
a  public  conveyance,  or  a  theatre,  does  subject  that  person  to  any  form 
of  servitude,  or  tend  to  fasten  upon  him  any  badge  of  slavery?  If  it 
does  not,  then  power  to  pass  the  law  is  not  found  in  the  Thirteenth 
Amendment. 

In  a  very  able  and  learned  presentation  of  the  cognate  question  as  to 
the  extent  of  the  rights,  privileges  and  immunities  of  citizens  which 
cannot  rightfully  be  abridged  by  State  laws  under  the  Fourteenth 
Amendment,  made  in  a  former  case,  a  long  list  of  burdens  and  dis- 
abilities of  a  servile  character,  incident  to  feudal  vassalage  in  France, 
and  which  were  abolished  by  the  decrees  of  the  National  Assembly, 
was  presented  for  the  purpose  of  showing  that  all  inequalities  and 
observances  exacted  by  one  man  from  another  were  servitudes,  or 
badges  of  slavery,  which  a  great  nation,  in  its  effort  to  establish  uni- 
versal liberty,  made  haste  to  wipe  out  and  destroy.  But  these  were 
servitudes  imposed  by  the  old  law,  or  by  long  custom,  which  had  the 
force  of  law,  and  exacted  by  one  man  from  another  without  the  hitter's 
consent.  Should  any  such  servitudes  be  imposed  by  a  State  law,  there 
can  be  no  doubt  that  the  law  would  be  repugnant  to  the  Fourteenth, 
no  less  than  to  the  Thirteenth  Amendment ;  nor  any  greater  doubt  that 
Congress  has  adequate  power  to  forbid  any  such  servitude  from  being 
exacted. 

Hut  is  there  any  similarity  between  such  servitudes  and  a  denial  by 
the  owner  of  an  inn.  a  public  conveyance,  or  a  theatre,  of  its  accommo- 
dations and  privileges  to  an  individual,  even  though  the  denial  be 
founded  on  the  race  or  color  of  that  individual?  Where  does  any 
slavery  or  servitude,  or  badge  of  either,  arise  from  such  an  act  of 
denial?  Whether  it  might  not  be  a  denial  of  a  rijjht  which,  if  sanc- 
tioned by  the  State  law,  would  be  obnoxious  to  the  prohibitions  of  the 
Fourteenth  Amendment,  is  another  question.  But  what  has  it  to  do 
with  the  question  of  slavery? 

It  may  be  that  by  the  Black  Code  fas  it  was  called),  in  the  times 
when  slavery  prevailed,  the  proprietors  of  inns  and  public  conveyances 
were  forbidden  to  receive  persons  of  the  African  race,  because  it  might 
assist  slaves  to  escape  from  the  control  of  their  masters.  This  was 
merely  a  means  of  preventing  such  escapes,  and  was  no  part  of  the 
servitude  itself.  A  law  of  that  kind  could  not  have  any  such  object 
now.  however  justly  it  might  be  deemed  an  invasion  of  the  party's  legal 
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ri^ht  as  a  citizen,  and  amenable  to  the  prohibitions  of  the  Fourteenth 
Amendment. 

The  long  existence  of  African  slavery  in  this  country  gave  us  very 
distinct  notions  of  what  it  was,  and  what  were  its  necessary  incidents. 
Compulsory  service  of  the  slave  for  the  benefit  of  the  master,  restraint 
of  his  movements  except  by  the  master's  will,  disability  to  hold  prop- 
erty, to  make  contracts,  to  have  a  standing  in  court,  to  be  a  witness 
against  a  white  person,  and  such  like  burdens  and  incapacities,  were 
the  inseparable  incidents  of  the  institution.  Severer  punishments  for 
crimes  were  imposed  on  the  slave  than  on  free  persons  guilty  of  the 
same  offences.  Congress,  as  we  have  seen,  by  the  Civil  Rights  Bill  of 
18CG,  passed  in  view  of  the  Thirteenth  Amendment,  before  the  Four- 
teenth was  adopted,  undertook  to  wipe  out  these  burdens  aud  disabili- 
ties, the  necessary  incidents  of  slavery,  constituting  its  substance  and 
visible  form  ;  and  to  secure  to  all  citizens  of  every  race  and  color,  and 
without  regard  to  previous  servitude,  those  fundamental  rights  which 
are  the  essence  of  civil  freedom,  namely,  the  same  right  to  make  and 
enforce  contracts,  to  sue,  be  parties,  give  evidence,  and  to  inherit, 
purchase,  lease,  sell  and  convey  property,  as  is  enjoyed  by  white  citi- 
zens. Whether  this  legislation  was  fully  authorized  by  the  Thirteenth 
Amendment  alone,  without  the  support  which  it  afterward  received 
from  the  Fourteenth  Amendment,  after  the  adoption  of  which  it  was 
re-enacted  with  some  additions,  it  is  not  necessary  to  inquire.  It  is 
referred  to  for  the  purpose  of  showing  that  at  that  time  (  in  1866)  Con- 
gress did  not  assume,  under  the  authority  given  by  the  Thirteenth 
Amendment,  to  adjust  what  may  be  called  the  social  rights  of  men  and 
races  in  the  community;  but  only  to  declare  and  vindicate  those  funda- 
mental rights  which  appertain  to  the  essence  of  citizenship,  and  the 
enjoyment  or  deprivation  of  which  constitutes  the  essential  distinction 
between  freedom  and  slavery. 

We  must  not  forget  that  the  province  and  scope  of  the  Thirteenth 
and  Fourteenth  Amendments  are  different;  the  former  simplv  abol- 
ished slavery :  the  latter  prohibited  the  States  from  abridging  the 
privileges  or  immunities  of  citizens  of  the  United  States ;  from  depriv- 
ing them  of  life,  liberty,  or  property  without  due  process  of  law,  and 
from  denying  to  any  the  equal  protection  of  the  laws.  The  amend- 
ments are  different,  and  the  powers  of  Congress  under  them  are  different. 
What  Congress  lias  power  to  do  under  one,  it  may  not  have  power  to 
do  under  the  other.  Under  the  Thirteenth  Amendment,  it  has  only  to 
do  with  slavery  and  its  incidents.  Under  the  Fourteenth  Amendment, 
it  has  power  to  counteract  and  render  nugatory  all  State  laws  and  pro- 
ceedings which  have  the  effect  to  abridge  any  of  the  privileges  or 
immunities  of  citizens  of  the  United  States,  or  to  deprive  them  of  life, 
liberty  or  property  without  due  process  of  law,  or  to  deny  to  any  of 
them  the  equal  protection  of  the  laws.  Under  the  Thirteenth  Amend- 
ment, the  legislation,  so  far  as  necessary  or  proper  to  eradicate  all 
forms  and  incidents  of  slavery  and  involuntary  servitude,  may  be  direct 
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and  primary,  operating  upon  the  acts  of  individuals,  whether  sanctioned 
by  State  legislation  or  not;  under  the  Fourteenth,  as  we  have  already 
shown,  it  must  necessarily  be,  and  can  only  be,  corrective  in  its  char- 
acter, addressed  to  counteract  and  afford  relief  agaiust  Slate  regulations 
or  proceedings. 

The  only  question  under  the  present  head,  therefore,  is,  whether  the 
refusal  to  any  persons  of  the  accommodations  of  an  inn,  or  a  public 
conveyance,  or  a  place  of  public  amusement,  by  an  individual,  and 
without  any  sanction  or  support  from  any  State  law  or  regulation,  does 
inflict  upon  such  persons  any  manner  of  servitude,  or  form  of  slavery, 
as  those  terms  are  understood  in  this  country?  Many  wrongs  may  be 
obnoxious  to  the  prohibitions  of  the  Fourteenth  Amendment  which  are 
not,  in  any  just  sense,  incidents  or  elements  of  slavery.  Such,  for 
example,  would  be  the  taking  of  private  property  without  due  process 
of  law  ;  or  allowing  persons  who  have  committed  certain  crimes  (horse- 
stealing, for  example)  to  be  seized  and  hung  by  the  posse  comitatus 
without  regular  trial ;  or  denying  to  any  person,  or  class  of  persons,  the 
right  to  pursue  any  peaceful  avocations  allowed  to  others.  What  is 
called  class  legislation  would  belong  to  this  category,  and  would  be 
obnoxious  to  the  prohibitions  of  the  Fourteenth  Amendment,  but  would 
not  necessarily  be  so  to  the  Thirteenth,  when  not  involving  the  idea  of 
any  subjection  of  oue  man  to  another.  The  Thirteenth  Amendment 
has  respect,  not  to  distinctions  of  race,  or  class,  or  color,  but  to  slavery. 
The  Fourteenth  Amendment  extends  its  protection  to  races  and  classes, 
and  prohibits  any  State  legislation  which  has  the  effect  of  denying 
to  any  race  or  class,  or  to  any  individual,  the  equal  protection  of 
the  laws. 

Now,  conceding,  for  the  sake  of  the  argument,  that  the  admission  to 
an  inn,  a  public  conveyance,  or  a  place  of  public  amusement,  on  equal 
terms  with  all  other  citizens,  is  the  right  of  every  man  and  all  classes 
of  men,  is  it  any  more  than  one  of  those  rights  which  the  States  by  the 
Fourteenth  Amendment  are  forbidden  to  deny  to  any  person?  And  is 
the  Constitution  violated  until  the  denial  of  the  right  has  some  State 
sanction  or  authority?  Can  the  act  of  a  mere  individual,  the  owner  of 
the  inn,  the  public  conveyance  or  place  of  amusement,  refusing  the 
accommodation,  be  justly  regarded  as  imposing  any  badge  of  slavery  or 
servitude  upon  the  applicant,  or  only  as  inflicting  an  ordinary  civil 
injury,  properly  cognizable  by  the  laws  of  the  State,  and  presumably 
subject  to  redress  by  those  laws  until  the  contrary  appears? 

After  giving  to  these  questions  ali  the  consideration  which  their 
importance  demands,  we  arc  forced  to  the  conclusion  that  such  an  act 
of  refusal  has  nothing  to  do  with  slavery  or  involuntary  servitude,  and 
that  if  it  is  violative  of  any  right  of  the  party,  his  redress  is  to  be 
sought  under  the  laws  of  the  State  ;  or  if  those  laws  are  adverse  to  his 
rights  and  do  not  protect  him,  his  remedy  will  be  found  in  the  corrective 
legislation  which  Congress  has  adopted,  or  may  adopt,  for  counteracting 
the  effect  of  State  laws,  or  State  action,  prohibited  by  the  Fourteenth 


CHAP.  IV.]  CIVIL  RIGHTS  CASES.  567 

Amendment  It  would  be  running  the  slavery  argument  into  the  ground 
to  make  it  apply  to  every  act  of  discrimination  which  a  person  may  see 
fit  to  make  as  to  the  guests  he  will  entertain,  or  as  to  the  people  he  will 
take  into  his  coach  or  cab  or  car,  or  admit  to  his  concert  or  theatre,  or 
deal  with  in  other  matters  of  intercourse  or  business.  Innkeepers  and 
public  carriers,  by  the  laws  of  all  the  States,  so  far  as  we  are  aware, 
are  bound,  to  the  extent  of  their  facilities,  to  furnish  proper  accommo- 
dation to  all  unobjectionable  persons  who  in  good  faith  apply  for  them. 
If  the  laws  themselves  make  any  unjust  discrimination,  amenable  to 
the  prohibitions  of  the  Fourteenth  Amendment,  Congress  has  full  power 
to  afford  a  remedy  under  that  amendment  and  in  accordance  with  it. 

When  a  man  has  emerged  from  slavery,  and  by  the  aid  of  beneficent 
legislation  has  shaken  off  the  inseparable  concomitants  of  that  state, 
there  must  bo  some  stage  in  the  progress  of  his  elevation  when  he  takes 
the  rank  of  a  mere  citizen,  and  ceases  to  be  the  special  favorite  of  the 
laws,  and  when  his  rights  as  a  citizen,  or  a  man,  are  to  be  protected  in 
the  ordinary  modes  by  which  other  men's  rights  are  protected.  There 
were  thousands  of  free  colored  people  in  this  country  before  the  aboli- 
tion of  slavery,  enjoying  all  the  essential  rights  of  life,  liberty  and 
property  the  same  as  white  citizens ;  yet  no  one,  at  that  time,  thought 
that  it  was  any  invasion  of  his  personal  status  as  a  freeman  because  he 
was  not  admitted  to  all  the  privileges  enjoyed  by  white  citizens,  or 
because  he  was  subjected  to  discriminations  in  the  enjoyment  of  accom- 
modations in  inns,  public  conveyances  and  places  of  amusement.  Mere 
discriminations  on  account  of  race  or  color  were  not  regarded  as  badges 
of  slavery.  If,  since  that  time,  the  enjoyment  of  equal  rights  in  all 
these  respects  has  become  established  by  constitutional  enactment,  it  is 
not  by  force  of  the  Thirteenth  Amendment  (which  merely  abolishes 
slavery),  but  by  force  of  the  Fourteenth  and  Fifteenth  Amendments. 

On  the  whole  we  are  of  opinion,  that  no  countenance  of  authority 
for  the  passage  of  the  law  in  question  can  be  found  in  either  the  Thir- 
teenth or  Fourteenth  Amendment  of  the  Constitution  ;  and  no  other 
ground  of  authority  for  its  passage  being  suggested,  it  must  necessarily 
be  declared  void,  at  least  so  far  as  its  operation  in  the  several  States  is 
concerned. 

This  conclusion  disposes  of  the  cases  now  under  consideration.  In 
the  cases  of  the  United  S tut  ox  v.  MirlnnJ  fit/an,  and  of  fii<-fmrd  A. 
Robinson  and  Wife  v.  The  M,mjdiis  &  (Entries/on  Railroad  C<>iit;>an>iy 
the  judgments  must  be  aflirmed.  In  the  other  cases,  the  answer  to  be 
given  will  be  that  the  first  and  second  sections  of  the  Act  of  Congress 
of  March  1st,  187"),  entitled  "An  Act  to  protect  all  Citizens  in  their 
Civil  and  Legal  Rights,"  are  unconstitutional  and  void,  and  that  judgment 
should  be  rendered  upon  the  several  indictments  in  those  cases  accord- 
ingly. And  it  is  so  ordered.1 

[I  I  aulas,  J.,  gave  a  dissenting  opinion.] 

l  Compare  The  Civil  Rights  Dili,  Hughes,  541  (1875),  Younger  v.  Judah,  111  Mo. 
303  (1892).— Ed. 
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PEOPLE  v.  KING. 
New  Yokk  Colkt  of  Appeals.  1888. 

[110  X.  Y.  418.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court 
in  the  fourth  judicial  department,  entered  upon  an  order  made  Novem- 
ber 9,  1880,  which  atlirmed  a  judgment  of  the  Court  of  Sessions  of 
Chenango  County,  entered  upon  a  verdict  convicting  defendant  of  a 
misdemeanor.    (Reported  below,  42  Hun,  18G.) 

The  substance  of  the  indictment  and  the  material  facts  are  stated  in 
the  opinion. 

E.  II.  Prindle,  for  appellant. 

Georye  P.  Pudncy,  for  respondent. 

Am>kews,  J.  Section  1583  of  the  Penal  Code  declares  that  41  no  citi- 
zen of  this  State  can,  by  reason  of  race,  color,  or  previous  condition  of 
servitude,  be  excluded  from  the  equal  enjoyment  of  any  accommoda- 
tion, facility,  or  privilege  furnished  by  innkeepers  or  common  carriers, 
or  by  owners,  managers,  or  lessees  of  theatres  or  other  places  of 
amusement,  by  teachers  and  ollicers  of  common  schools  and  public 
institutions  of  learning,  or  by  cemetery  associations."  The  violation  of 
this  section  is  made  a  misdemeanor,  punishable  by  fine  of  not  less  than 
fifty  nor  more  than  five  hundred  dollars. 

The  defendant  and  one  Scott,  in  the  year  1884,  were  the  owners  and 
proprietors  of  a  skating-rink  in  the  village  of  Norwich,  in  this  State, 
erected  in  that  year  upon  their  own  lands.  Prior  to  June  13,  1884,  they 
announced,  through  the  public  press  ami  otherwise,  that  the  rink  would 
be  opened  on  the  evening  of  that  day,  and  they  arranged  with  the 
"Apollo"  Club,  of  IJinghainton,  to  attend  the  opening  to  give  an 
exhibition  of  roller-skating,  the  profits  of  the  entertainment  to  be  divided 
between  the  club  and  the  proprietors  of  the  rink.  Tickets  of  admission 
were  sold  on  the  evening  in  question  by  the  agents  of  the  proprietor, 
at  the  ollice  on  the  premises,  but  persons  who  had  not  procured  tickets 
were  admitted  on  payment  of  the  charge  for  admission  at  the  door. 
Several  hundred  persons  attended  the  exhibition.  During  the  evening 
three  colored  men  made  application  to  purchase  tickets  at  the  ollice 
where  tickets  were  sold,  but  the  agents  of  the  proprietors,  having  charge 
of  the  sale,  acting  in  accordance  with  the  instructions  of  the  defendant, 
refused  to  sell  them  tickets,  because  they  were  persons  of  color,  and 
they  were  so  informed  at  the  time.  The  defendant  was  indicted  under 
the  section  of  the  Penal  Code  above  quoted,  the  indictment  alleging,  in 
substance,  that  the  defendant,  being  one  of  the  owners  of  a  skating- 
rink,  a  place  of  amusement,  did,  on  the  day  named,  exclude  from  said 
skating-rink,  and  from  the  equal  enjoyment  of  any  and  all  accommoda- 
tion, facility,  and  privilege  of  said  skating-rink,  George  F.  Hreed,  Wil- 
liam Wyckoff,  Charles  Kobbins,  and  others,  all  being  citizens  of  the 
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State,  by  reason  of  race  and  color,  etc.  The  objection  is  now  taken 
that  the  indictment  is  defective,  in  substance,  in  not  averring  the  means 
by  which  the  exclusion  of  the  persons  mentioned  was  ellcctcd.  The 
objection  is  untenable.  The  indictment  follows  the  statute,  and  it  was 
not  necessary  to  aver,  with  any  greater  particularity  than  was  used,  the 
circumstances  constituting  the  offence.  People  v.  West,  10(5  N.Y.  2'J3- 
Nor  is  there  any  force  in  the  suggestion  that  proof  of  a  refusal  to  sell 
to  the  colored  men  tickets  of  admission  at  the  oflice  did  not  support  the 
allegation  that  they  were  excluded  from  the  rink.  The  defendant  pro- 
vided tickets  as  evidence  of  the  right  of  persons  having  them  to  admis- 
sion, lie  refused  to  furnish  this  evidence  to  the  persons  named  in  the 
indictment,  winch  was  furnished  to  all  others  who  applied,  placing  the 
refusal  on  a  ground  which  justified  the  applicants  in  supposing,  and 
the  jury  in  finding,  that  the  defendant  thereby  intended  to  exclude 
them,  and  did  thereby  exclude  them,  from  the  rink. 

The  real  question  in  the  case  arises  upon  the  contention  of  the  coun- 
sel for  the  appellant  that  the  statute  upon  which  the  indictment  is 
founded,  so  far  as  it  undertakes  to  prescribe  that  the  owner  of  a  plate 
of  amusement  shall  not  exclude  therefrom  any  citizen  by  reason  of  race, 
color,  or  previous  condition  of  servitude,  is  an  unconstitutional  inter- 
ference with  private  rights,  in  that  it  restricts  the  owner  of  property  in 
respect  to  its  lawful  use,  and  as  to  an  incident  which  is  not  a  legitimate 
matter  of  regulation  by  law. 

The  legislation  in  question  is  not  without  precedent  The  Act  of  Con- 
gress of  March  1,  1*7"),  entitled  "An  Act  to  protect  all  Persons  in  their 
Civil  Rights "  (18  U.  S.  Stat,  at  Large,  335  \  contains  a  section  identical 
in  import  with  section  383  of  the  Penal  Code,  except  that  it  is  still 
broader  in  its  scope,  and  secures,  not  to  citizens  only,  but  to  all  persons 
within  the  jurisdiction  of  the  United  States,  the  equal  enjoyment  of  the 
accommodation,  advantages,  facilities,  and  privileges  of  inns,  public 
conveyances  on  land  and  water,  theatres,  and  other  places  of  public 
amusement,  subject  only  to  the  limitations  established  by  law,  and 
applicable  to  citizens  of  every  race  and  color,  regardless  of  any  pre- 
vious condition  of  servitude."  The  Civil  Rights  Act  of  Mississippi, 
passed  February  7,  1H73,  contains  a  similar  provision.  In  Louisiana, 
the  matter  is  made  the  subject  of  a  constitutional  enactment,  ordaining 
that  kk  all  persons  shall  enjoy  equal  lights  and  privileges,  etc.,  in  every 
place  of  public  resort ; "  and  this  was  supplemented  by  Acts  of  the 
Legislature  of  Louisiana,  passed  iu  1870  and  1  s 7 1 . 

It  is  not  necessary,  at  this  day,  to  enter  into  any  argument  to  prove 
that  the  clause  in  the  Bill  of  Rights  that  no  person  shall  'k  be  deprived 
of  life,  liberty,  or  property  without  due  process  of  law  "  (Const,  art.  1, 
§  <)),  is  to  have  a  large  and  liberal  interpretation,  and  that  the  funda- 
mental principle  of  free  government,  expressed  in  these  words,  protects 
not  only  lite,  liberty,  and  property,  in  a  strict  and  technical  sense, 
against  unlawful  invasion  by  the  government,  in  the  exertion  of  gov- 
ernmental power  in  any  of  its  departments,  but  also  protects  every 
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essential  incident  to  the  enjoyment  of  those  rights.  The  interpretation 
of  this  time- honored  elause  has  been  considered,  in  recent  cases  in  this 
court,  with  a  fulness  and  completeness  which  leaves  nothing  to  he  said 
by  way  of  support  or  illustiation.  WymJutmer  v.  People,  13  N.  Y. 
878  ;  JJerthuIfx.  W Rcilhj,  74  Id.  509  ;  In  re  Jacobs,  D8  Id.  98  ;  People 
v.  Mux,  i»U  Id.  877. 

But,  as  the  language  of  the  constitutional  prohibition  implies,  life,  lib- 
erty, and  property  may  be  justly  affected  by  law,  and  the  statutes 
abound  in  examples  of  legislation  limiting  Or  regulating  the  use  of  pri- 
vate property,  restraining  freedom  of  personal  action  or  controlling 
individual  conduct,  which,  by  common  consent,  do  not  transcend  the 
limitations  of  the  Constitution.  This  legislation  is  under  what,  for 
lack  of  a  belter  name,  is  called  the  police  power  of  the  State,  —  a 
power  incapable  of  exact  definition,  but  the  existence  of  which  is  essen- 
tial to  every  well-ordered  government.  By  means  of  this  power  the 
legislature  exercises  a  supervision  over  matters  involving  the  common 
weal,  and  enforces  the  observance,  by  each  individual  member  of  society, 
of  the  duties  which  he  owes  to  others  and  to  the  community  at  large. 
It  may  be  exerted  whenever  necessary  to  secure  the  peace,  good  order, 
health,  morals,  and  general  welfare  of  the  community,  and  the  propri- 
ety of  its  exercise  within  constitutional  limits  is  purely  a  matter  of 
legislative  discretion  with  which  the  courts  cannot  interfere.  In  short, 
the  police  power  covers  a  wide  range  of  particular  unexpressed  powers 
reserved  to  the  State  affecting  freedom  of  action,  personal  conduct, 
and  the  use  and  control  of  property.  41  All  property,"  said  Shaw,  C.  J., 
in  Cumm.  v.  Abjer,  7  Cush.  H.i,  "  is  held  subject  to  those  general  regu- 
lations which  are  necessary  to  the  common  good  and  general  welfare." 
This  power,  of  course,  is  subject  to  limitations.  The  Hue  of  demarca- 
tion between  its  lawful  and  unlawful  exercise  it  is  often  difficult  to 
trace.  We  have  held  that  it  cannot  be  exerted  for  the  destruction  of 
property  lawfully  held  and  acquired  under  existing  laws,  or  of  any  of 
the  essential  attributes  of  such  property  ( \V>po  homer  v.  Pfpb ,  suj>ra)  ; 
nor  to  deprive  an  individual  of  the  right  to  pursue  a  lawful  business  on 
his  own  premises,  not  injurious  to  the  public  health,  or  otherwise  inimical 
to  the  public  interests  (In  re  Jacobs,  supra) ;  nor  to  prevent  the  manufac- 
ture or  sale  of  a  useful  article  of  food.  Peoph  v.  Mars,  supra.  But 
we  have  held  that  the  legislature  may  lawfully  subject  the  owner  of 
premises  to  pecuniary  liability  for  injuries  resulting  from  intoxication 
caused  in  whole  or  in  part  by  the  use  of  liquor  sold  by  the  lessee 
therein,  although  the  sale  itself  was  lawful  {lkrtholf  v.  (J  U>ilhj, 
strp.-a)  ;  and  it  was  held  by  the  Supreme  Court  of  the  United  States,  in 
Mann  v.  Illinois,  94  I".  S.  113,  that  a  State  law  regulating  the  liceiiMiig 
of  elevators  for  the  handling  and  storage  of  grain,  and  fixing  a  maxi- 
mum charge  therefor,  was  not  repugnant  to  that  part  of  the  Fourtee  nth 
Amendment  of  the  Constitution  of  the  United  States  which  ordains 
that  "  no  State  shall  deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law." 
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III  considering  whether  the  enactment  of  section  383  of  the  Penal 
Code  transcends  legislative  power,  it  is  important  to  have  in  mind  the 
purpose  of  the  enactment.  It  cannot  be  doubted  that  it  was  enacted 
with  special  reference  to  citizens  of  African  descent,  nor  is  there  any 
doubt  that  the  policy  which  dictated  the  legislation  was  to  secure  to 
such  persons  equal  rights  with  white  persons  to  the  facilities  furnished 
by  carriers,  innkeepers,  theatres,  schools,  and  places  of  public  amuse- 
ment. The  race-prejudice  against  persons  of  color,  which  had  its  root, 
in  part  at  least,  in  the  system  of  slavery,  was  by  no  means  extinguished 
when,  by  law,  the  slaves  became  freemen  and  citizens.  But  this  great 
act  of  justice  towards  ati  oppressed  and  enslaved  people  imposed  upon 
the  nation  great  responsibilities.  They  became  entitled  to  all  the  privi- 
leges of  citizenship,  although  the  great  mass  of  them  were  poorly  pre- 
pared to  discharge  its  obligations.  The  nation  secured  the  inviolability 
of  the  freedom  of  the  colored  race  and  their  rights  as  citizens  by  the 
Thirteenth,  Fourteenth,  and  Fifteenth  Amendments  of  the  Constitution 
of  the  United  States.  The  Fourteenth  Amendment  ordaiued,  among 
other  tilings,  that  **  no  State  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United  States, 
.  .  .  nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  laws."  The  construction  of  the  Fourteenth  Amendment  has 
come  under  the  consideration  of  the  Supreme  Court  of  the  United 
States  in  several  cases,  among  others,  in  two  cases  known  as  the  jury 
cases,  —  Strauder  v.  West  Virginia,  100  U.  S.  303,  and  Ex  parte  Vir- 
ginia, Id.  331).  Jn  the  case  first  mentioned  it  was  held  that  a  State 
law  confining  the  selection  of  jurors  to  white  persons  was  in  contraven- 
tion of  the  Fourteenth  Amendment ;  and  in  the  second,  that  the  action 
of  the  State  ollicer  invested  with  the  power  to  select  jurors,  excluding 
all  colored  persons  from  the  lists,  was  also  repugnant  to  its  provisions. 
In  Strauder  v.  West  Virginia,  Strong,  J.,  speaking  for  the  majority  of 
the  court,  said  :  The  words  of  the  amendment,  it  is  true,  are  prohib- 
itory, but  they  contain  a  necessary  implication  of  a  positive  immunity 
or  right  most  valuable  to  the  colored  men,  — the  right  of  exemption 
from  unfriendly  legislation  against  them  distinctively  as  colored  ;  ex- 
emption from  legal  discrimination  implying  inferiority  in  civil  society, 
lessening  the  security  of  their  enjoyment  of  the  rights  which  others 
enjoy,  and  discriminations  which  are  steps  toward  reducing  them  to  the 
condition  of  a  subject  race." 

We  have  referred  to  these  amendments  and  to  the  cases  constru- 
ing them,  because  they  disclose  the  fact  that,  in  the  judgment  of  the 
nation,  the  public  welfare  required  that  no  State  should  be  permitted 
to  establish  by  law  such  a  discrimination  against  persons  of  color  as 
was  made  by  the  defendant  in  this  case,  for  we  think  it  incontestable 
that  a  State  law  excluding  colored  people  from  admission  to  places  of 
public  amusement  would  be  considered  as  a  violation  of  the  Federal 
Constitution.  It  would  seem,  indeed,  in  view  of  the  Act  of  March  1, 
187.J,  that,  in  the  opinion  of  Congress,  the  amendments  had  a  much 
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broader  scope,  and  prevented  not  only  discriminating  legislation  of 
this  character  by  the  State,  but  also  such  discrimination  by  individuals, 
since  the  jurisdiction  of  Congress  to  pass  a  law  forbidding  the  exclusion 
of  persons  of  color  from  places  of  public  amusement,  and  annexing  a 
penalty  for  its  violation,  must  be  derived,  if  it  exists,  from  the  Thir- 
teenth, Fourteenth,  and  Fifteenth  Amendments.1  It  cannot  be  doubted 
that  before  they  were  adopted  the  power  to  enact  such  a  regulation 
resided  exclusively  in  the  States,  lint  independently  of  the  inference 
arising  from  the  solemn  assertion  by  the  nation,  through  its  action  in 
adopting  the  amendments,  that  legal  discriminations  against  persons  of 
color  by  the  action  of  States  was  opposed  to  the  public  welfare,  it  is 
not  difficult  to  see  that  there  is  a  public  interest  which  justified  the 
enactment  of  section  '3x~>  of  the  Code,  provided  it  did  not  overstep  the 
limits  of  lawful  interference  with  the  uses  of  private  property. 
The  members  of  the  African  race,  born  or  naturalized  in  this  country, 
are  citizens  of  the  States  where  they  reside  and  of  the  United  States. 
Both  justice  and  the  public  interest  concur  in  a  policy  which  shall  ele- 
vate them  as  individuals  and  relieve  them  from  oppressive  or  degrading 
discrimination,  and  which  shall  encourage  and  cultivate  a  spirit  which 
will  make  them  self-respecting,  contented,  and  loyal  citizens,  and  give 
them  a  fair  chance  in  the  struggle  of  life,  weighted,  as  they  are  at  best, 
with  so  many  disadvantages.  It  is  evident  that  to  exclude  colored 
people  from  places  of  public  resort  on  account  of  their  race  is  to  fix 
upon  them  a  brand  of  inferiority,  and  tends  to  fix  their  position  as  a 
servile  and  dependent  people.  It  is,  of  course,  impossible  to  enforce 
social  equality  by  law.  But  the  law  in  question  simply  insures  to 
colored  citizens  the  right  to  admission,  on  equal  terms  with  others,  to 
public  resorts  and  to  equal  enjoyment  of  privileges  of  a  quasi  public 
character.  The  law  cannot  be  set  aside,  because  it  has  no  basis  in  the 
public  interest,  and  the  promotion  of  the  public  good  is  the  main  pur- 
pose for  which  the  police  power  may  be  exerted  ;  and  whether,  in  a 
given  case,  it  shall  be  exerted  or  not,  the  legislature  is  the  sole  judge, 
and  a  law  will  not  be  held  invalid  because,  in  the  judgment  of  a  court, 
its  enactment  was  inexpedient  or  unwise. 

The  final  question,  therefore,  is,  does  the  law  in  question  invade  the 
right  of  property  protected  by  the  Constitution?  The  State  could  not 
pass  a  law  making  the  discrimination  made  by  the  defendant.  The 
amendments  to  the  Federal  Constitution  would  forbid  it.  May  not  the 
State  impose  upon  individuals  having  places  of  public  resort  the  same 
restriction  which  the  Federal  Constitution  places  upon  the  State?  It 
is  not  claimed  that  that  part  of  the  statute  giving  to  colored  people  equal 
rights,  at  the  hands  of  innkeepers  and  common  carriers,  is  an  infraction 
of  the  Constitution.  But  the  business  of  an  innkeeper  or  a  common  car- 
rier, when  conducted  by  an  individual,  is  a  private  business,  receiving 
no  special  privilege  or  protection  from  the  State.    By  the  common  law, 

1  See  the  Civil  Rights  C>ms,  10'J  U.  S.  3;  ante,  p.  554  —  Ed. 
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innkeepers  and  common  carriers  arc  bound  to  furnish  equal  facilities  to 
all,  without  discrimination,  because  public  policy  requires  them  so  to 
do.  The  business  of  conducting  a  theatre  or  place  of  public  amusement 
is  also  a  private  business  in  which  any  one  may  engage,  in  the  absence 
of  any  statute  or  ordinance.  But  it  has  been  the  practice,  which  has 
passed  unchallenged,  for  the  legislature  to  confer  upon  municipalities 
the  power  to  regulate  by  ordinance  the  licensing  of  theatres  and  shows, 
and  to  enforce  restrictions  relating  to  such  places,  in  the  public  inter- 
est, and  no  one  claims  that  such  statutes  are  an  invasion  of  the  right  of 
liberty  or  property  guaranteed  by  the  Constitution. 

The  statute  in  question  assumes  to  regulate  the  conduct  of  owners  or 
managers  of  places  of  public  resort  in  the  respect  mentioned.  The 
principle  stated  by  Waite,  C.  J.,  in  Jfunn  v.  Illinois,  supra,  which 
received  the  assent  of  the  majority  of  the  court,  applies  in  this  ease. 
'*  Where,''  says  the  Chief  Justice,  "  one  devotes  his  property  to  a  use 
in  which  the  public  have  an  interest,  lie.  in  effect,  grants  to  the  public 
an  interest  in  that  use,  and  must  submit  to  be  controlled  by  the  public 
for  the  common  good,  to  the  exteutof  the  interest  he  has  thus  created." 
In  the  judgment  of  the  legislature  the  public  had  an  interest  to  prevent 
race  discrimination  between  citizens,  on  the  part  of  persons  maintaining 
places  of  public  amusement,  and  the  quusi  public  use  to  which  the 
owner  of  such  a  place  devoted  his  property,  gives  the  legislature  a  right 
to  interfere.  If  the  defendant,  instead  of  basing  his  exclusion  of  a 
class  of  citizens  upon  color,  had  made  a  rule  excluding  all  Germans,  or 
all  Irishmen,  or  all  Jews,  the  law  as  applied  to  such  a  case  would  have 
seemed  entirely  reasonable.  United  States  v.  Netecotube  [U.  S.  Dist. 
Ct.],  -i  Phi  la.  519.  But  the  principle  is  the  same,  and  if  the  law  could 
be  sustained  in  the  one  case,  it  may  in  the  other.  The  validity  of  simi- 
lar statutes  in  Mississippi  and  Louisiana  has  been  sustained  by  the 
courts  in  those  States.  Donnell  v.  The  State,  48  Miss.  6C1  ;  Joseph  v. 
JJidwell,  28  La.  382.  The  statute  does  not  interfere  with  private  en- 
tertainments, or  prevent  persons  not  engaged  in  the  business  of  keeping 
a  place  of  public  amusement,  from  regulating  admission  to  social, 
public,  or  private  entertainments  given  by  them  as  they  may  deem 
best,  nor  docs  it  seek  to  compel  social  equality.  It  was,  we  think,  a 
valid  exercise  of  the  police  power  of  the  State  over  a  subject  within  the 
cognizance  of  the  legislature. 

The  judgment  should  be  affirmed. 

All  concur,  except  Pkckham  and  Ghat,  JJ.,  dissenting;  Rigf.r, 
C.  J.,  concurring  in  result.  Judgment  affirmed.1 

1  Am!  so  Fffffmnn  v.  Gies,  82  Mich.  35ft  (1890),  as  to  restaurants,  wlirre  thn  stat- 
ute is  said  to  be  only  declaratory  of  the  common  law,  as  now  understood  in  that  State ; 
/>'«  •/<>•«  v.  Curry,  12S  111.  287  (188!>).  Compare  Central  II.  R.  Co.  v.  Green,  86  Pa.  St. 
427  (187S) ;  R.  R.  Co.  r.  Brown,  17  Wall.  445  (1S73).  — El>. 
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LEHEW  v.  BRUMMELL. 

Supreme  Court  of  Missouri.  1890. 

[103  Mo.  546.] 

E.  M.  Hurler,  for  appellants. 
li.  A.  Ik  Bolt,  for  respondents. 

Black,  J.  The  live  plaintiffs  in  this  case  reside  in  School  District 
Number  4,  in  Grundy  County,  and  each  has  children  entitled  to  attend 
the  public  school  maintained  therein  for  the  education  of  white  children. 
Jn  September,  1887,  when  this  suit  was  commenced,  the  defendant 
Barr  was  the  teacher,  and  three  of  the  defendants  were  directors  of  the 
school  district.  The  defendant  Brummell  is  a  man  of  African  descent, 
and  at  the  last-mentioned  date  had  four  children,  all  of  whom  resided 
with  him  in  said  district  and  were  of  the  ages  entitling  them  to  attend 
the  public  schools.  These  four  children  were  the  only  colored  childr  n 
of  school  age  in  the  district.  No  separate  school  was  ever  established 
or  maintained  therein  for  the  education  of  colored  children;  but  there 
was  such  a  separate  school  in  the  town  of  Trenton  in  the  same  county, 
three  and  one-half  miles  from  BrummeH's  residence.  No  white  child  in 
District  Number  4  had  to  go  more  than  two  miles  to  reach  the  school- 
house.  These  colored  children  were  permitted  to  attend  the  school 
maintained  for  white  children  in  District  Number  4  for  a  short  time. 

On  the  foregoing  facts  a  temporary  injunction  was  awarded  the  plain- 
tiil's.  restraining  BrummeH's  children  from  attending  the  school  so  estab- 
lished for  white  children,  which  was  made  perpetual  on  the  final  hearing 
of  the  cause,  and  the  defendants  appealed. 

But  two  questions  are  presented  by  the  briefs  for  our  consideration. 
The  first  is,  that  the  laws  of  this  State  concerning  the  education  of 
colored  children  are  in  conflict  with  section  1  of  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States,  and,  therefore,  void. 

Section  1,  of  article  11,  of  the  Constitution  of  this  State,  makes  it  the 
duty  of  the  General  Assembly  to  establish  and  maintain  free  public 
schools  for  the  gratuitous  instruction  of  all  persons  in  this  State  be- 
tween the  ages  of  six  and  twenty  years  ;  and  section  3  of  the  same 
article  declares :  44  Separate  free  public  schools  shall  be  established  for 
the  education  of  children  of  African  descent" 

A  system  of  free  public  schools  has  been  established  by  general  laws 
throughout  the  State,  and  for  all  the  purposes  of  this  case  it  will  be 
sufficient  to  notice  the  statutes  concerning  colored  schools.  .  .  . 

These  statute  laws  simply  carry  out  and  put  in  operation  the  com- 
mand of  that  section  of  our  Constitution  before  quoted,  and  the  objec- 
tion now  made  is  levelled  at  the  constitutional  provision,  and  it  is  that 
which  we  are  asked  to  strike  down.  Iwcause  of  the  contention  that  it 
violates  section  1  of  the  Fourteenth  Amendment  of  the  Constitution  of 
the  United  States.  .  .  . 
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We  then  come  to  the  last  clause,  which  is  prohibitory  of  State  action. 
It  says,  uor  shall  any  State  deny  to  auy  person  within  its  jurisdiction 
the  equal  protection  of  the  laws.  Speaking  of  this  clause  in  its  appli- 
cation to  State  legislation  as  to  colored  persons,  Justice  Strong  said : 
u  What  is  this  but  declaring  that  the  law  in  the  States  shall  be  the 
same  for  the  black  as  for  the  white  ;  that  all  persons,  whether  colored 
or  white,  shall  stand  equal  before  the  laws  of  the  States,  and,  in  regard 
to  the  colored  race,  for  whose  protection  the  amendment  was  primarily 
designed,  that  no  discrimination  shall  be  made  against  them  by  law 
because  of  their  color?"  iStrauder  x.West  Virginia,  100  U.  S.  i)03. 
We  then  come  to  the  simple  question  whether  our  Constitution  and  the 
statutes  passed  pursuant  to  it,  requiring  colored  persons  to  attend 
schools  established  and  maintained  at  public  expense  for  the  education 
of  colored  persons  onhy,  deny  to  such  persons  "equal  protection  of  the 
laws." 

It  is  to  be  observed  in  the  first  place  that  these  persons  are  not  de- 
nied the  advantages  of  the  public  schools.  The  right  to  attend  such 
schools  and  receive  instruction  thereat  is  guaranteed  to  them.  The 
framers  of  the  Constitution  aud  the  people  by  their  votes  in  adopting  it, 
it  is  true,  were  of  the  opinion  that  it  would  be  better  to  establish  and 
maintain  separate  schools  for  colored  children.  The  wisdom  of  the 
provision  is  no  longer  a  matter  of  speculation.  Under  it,  the  colored 
children  of  the  State  have  made  a  rapid  stride  in  the  way  of  education, 
to  the  great  gratification  of  ever}'  right  minded  man.  The  schools  for 
white  and  black  persons  are  carried  on  at  a  great  public  expense,  and 
it  has  been  found  expedient  and  necessary  to  divide  them  into  classes. 
That  separate  schools  may  be  established  for  male  and  female  pupils 
cannot  be  doubted.  No  one  would  question  the  right  of  the  legislature 
to  provide  separate  schools  for  neglected  children  who  are  too  far  ad- 
vanced in  years  to  attend  the  primary  department ;  for  such  separate 
schools  wotdd  be  to  the  great  advantage  of  that  class  of  pupils.  So, 
too,  schools  may  be  classed  according  to  the  attainments  of  the  attend- 
ants in  the  branches  taught  That  schools  may  be  classed  on  these 
and  other  grounds  without  violating  the  clause  of  the  Federal  Constitu- 
tion now  in  question,  must  be  conceded.  But  it  will  be  said  the  classi- 
fication now  in  question  is  one  based  on  color,  and  so  it  is ;  but  the 
color  carries  with  it  natural  race  peculiarities  which  furnish  the  reason 
for  the  classification.  There  are  differences  in  races,  and  between 
individuals  of  the  same  race,  not  created  by  human  laws,  some  of 
which  can  never  be  eradicated.  These  differences  create  different 
social  relations  recognized  by  all  well-organized  governments.  If  we 
cast  aside  chimerical  theories  and  look  to  practical  results,  it  seems  to 
us  it  must  be  conceded  that  separate  schools  for  colored  children  is  a 
regulation  to  their  great  advantage. 

It  is  true  Brummell's  children  must  go  three  and  one-half  miles  to 
reach  a  colored  school,  while  no  white  child  in  the  district  is  required 
to  go  further  than  two  miles.    The  distance  which  these  children  must 
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go  to  roach  a  colored  school  is  a  matter  of  inconvenience  to  them, 
but  it  is  an  inconvenience  which  must  arise  in  any  school  system. 
The  law  does  not  undertake  to  establish  a  school  within  a  given  dis- 
tance of  any  one,  white  or  black.  The  inequality  in  distances  to  be 
travelled  by  the  children  of  different  families  is  but  an  incident  to 
any  classification,  and  furnishes  no  substantial  ground  of  complaint. 
Ptopb-  ex  rel.  King  v.  Gallagher,  93  N.  Y.  438-451. 

The  fact  must  be  kept  in  mind,  for  it  lies  at  the  foundation  of  this 
controversy,  that  the  laws  of  this  State  do  not  exclude  colored  children 
from  the  public  schools.  Such  children  have  all  the  school  advantages 
and  privileges  that  are  afforded  white  children.  The  fact  that  the  two 
races  are  separated  for  the  purpose  of  receiving  instruction  deprives 
neither  of  any  rights.  It  is  but  a  reasonable  regulation  of  the  exercise 
of  the  right  As  said  in  the  case  just  cited,  "  Equality  and  not  iden- 
tity of  privileges  and  rights  is  what  is  guaranteed  to  the  citizen."  Our 
conclusion  is  that  the  Constitution  and  laws  of  this  State  providing  for 
separate  schools  for  colored  children  are  not  forbidden  by,  or  in  con- 
nect with,  the  Fourteenth  Amendment  of  the  Federal  Constitution  :  and 
the  courts  of  last  resort  in  several  States  have  reached  the  same  result. 
People  ex  rel.  Jung  v.  Gallagher,  supra  ;  State  ex  rel.  Get  rues  v. 
Me* 'ann,  21  Ohio'st.  198;  Cory  v.  Carter,  48  Ind.  328;  Ward  v. 
Flood,  48  Cal.  36. 

A  like  result  was  reached  in  Massachusetts  under  a  constitutional 
provision  similar  to  the  Fourteenth  Amendment  as  to  the  question  in 
hand.  Huberts  v.  The  City  of  Boston,  f>  Gushing,  198.  We  are,  also,  of 
the  opinion  that  our  conclusion  is  in  accord  with  the  cases  cited  from 
the  Supreme  Court  of  the  United  States,  the  final  arbiter  of  all  such 
questions.1 

[The  second  point,  turning  on  the  want  of  proper  parties,  is  omitted.] 

1  Ami  so  Chrisman  v.  Brookharen,  TO  Mis*.  477  (1S92).  In  tins  case  the  court 
(O.oti'iiKLL,  C.  J.)  remarks  that,  "The  Constitution  of  1  Hi»o  embodies  l>y  express  pro- 
vision, in  s.  2<>7.  the  rule  which  has  always  prevailed  in  this  State,  that  '  separate  schools 
shall  he  maintained  for  children  of  the  white  and  colored  races. ' "  The  same  doctrine 
is  hold  a*  regards  legislation  requiring  railway  companies  to  "  provide  equal  hut  sepa- 
rate accommodations  for  the  white  and  colored  races;  "  in  Ex  junt,  Plessy,  II  So.  Rep. 
948  (La.  Dec.  ls'J2).    Compare  Loiusr.,  ,yc.  %  Co.  v.  Miss.,  133  U.  S.  W. 

In  li-'o  rts  v.  The  City  of  Boston,  5  Cush.  198  (1850),  heforc  the  Fourteenth  Amend- 
ment, a  similar  question  was  elaborately  argued  before  the  Supreme  Court  of  Massarlm- 
setts  by  Charles  Sumner  (3  Pierce's  Life  of  Sumner,  40,  41 ).  In  an  often-cited  o|  inion 
the  court  (Shaw,  C.  J.)  said:  "The  plaintiff,  a  colored  child  of  five  years  of  age,  has 
commenced  this  action,  by  her  father  and  next  friend,  against  the  city  of  Rostou,  upon 
the  statute  of  1S4.\  c.  214,  which  provides,  that  any  child  unlawfully  excluded  from 
public-sehoi.l  instruction,  in  this  Commonwealth,  shall  recover  damages  therefor,  in  an 
action  against  the  city  or  town  by  which  such  public-school  instruction  is  supported. 
The  question  therefore  is,  whether,  upon  the  facts  agreed,  the  plaintiff  has  been  un- 
lawfully excluded  from  such  instruction. 

"  Ry  the  agreed  statement  of  facts,  it  appears,  that  the  defendants  support  a  cla«s  of 
schools  called  primary  schools,  to  the  number  of  about  one  hundred  and  sixty,  designed 
for  the  instruction  of  children  of  both  sexes,  who  are  between  the  ages  of  four  and 
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seven  years.  Two  of  these  schools  are  appropriated  by  the  primary  school  committee, 
having  charge  of  that  class  of  schools,  to  the  exclusive  instruction  of  colored  children, 
and  the  residue  to  the  exclusive  instruction  of  while  children. 

"Tlu-  plaintiff,  l>y  her  father,  took  j)ro|)er  measures  to  obtain  admission  into  one  of 
these  schools  appropriated  to  white  chihircn,  hut  pursuant  to  the  regulations  of  t!:e 
committee,  and  in  conformity  therewith,  she  was  not  admitted,  Kither  of  the  schools 
appropriated  to  colored  children  was  open  to  her;  the  nearest  of  which  was  about  a 
fifth  of  a  mile  or  se\cnty  rods  more  distant  from  her  father's  house  than  the  nearest 
primary  school.  It  further  appears,  by  the  facts  agreed,  that  the  committee  having 
charge  of  that  class  of  schools  had,  a  short  time  previously  to  the  plaintiff  s  application, 
adopted  a  resolution,  upon  a  report  of  a  committee,  that  in  the  opinion  of  that  hoard. 
th<-  continuance  of  the  separate  schools  for  colored  children,  and  the  regular  attendance 
of  all  such  children  upon  the  schools,  is  not  only  legal  and  just,  but  is  Lest  adapted  to 
promote  the  instruction  of  that  class  of  the  population.  .  .  . 

"The  plaintiff  had  access  to  a  school,  set  apart  for  colored  children,  as  well  con- 
ducted in  all  respects,  and  as  well  fitted,  in  point  of  capacity  and  ipialiti.  ation  of  the 
instructors,  to  advance  the  education  of  children  under  seven  years  old,  as  the  other 
primary  schools;  the  objection  is,  that  the  schools  thus  open  to  the  plaintiff  are  exclu- 
sively appropriated  to  colored  children,  and  are  at  a  greater  distance  from  her  home. 
Under  these  circumstances,  has  the  plaint  ill  been  unlawfully  excluded  from  public- 
school  instruction  ?  Upon  the  best  consideration  we  ha\e  been  able  to  give  the  sub 
ject,  the  court  are  all  of  opinion  that  she  lias  not. 

'•  It  will  be  considered  that  this  is  a  question  of  power,  or  of  the  legal  authority  of 
the  committee  intrusted  by  the  city  with  this  department  of  public  instruction  ;  because, 
if  they  have  the  legal  authority,  the  expediency  of  exercising  it  in  any  particular  way 
is  exclusively  with  them. 

"The  great  principle,  advanced  by  the  learned  and  eloquent  advocate  of  the  plain- 
tiff, is.  that  by  the  Constitution  and  laws  of  Massachusetts,  all  persons  without  distinc- 
tion of  ago  or  sex.  birth  or  color,  origin  or  condition,  are  equal  before  the  law.  This, 
as  a  broad  general  principle,  such  as  ought  to  appear  in  a  declaration  of  rights,  is  jier- 
fectly  s  >und  ;  it  is  not  only  expressed  in  terms,  but  pervades  and  animates  the  whole 
spirit  of  our  constitution  of  free  government.  lint,  when  this  great  principle  comes  to 
be  applied  to  the  actual  and  various  conditions  of  persons  in  society,  it  will  not  warrant 
the  assertion  that  men  and  women  are  legally  clothed  with  the  same  civil  and  poli-i  al 
powers,  and  that  children  and  adults  are  legally  to  have  the  same  functions  and  be 
subject  to  the  same  treatment;  but  only  that  the  rights  of  all.  as  they  are  settled  ami 
regulated  by  law,  are  equally  entitled  to  the  paternal  consideration  and  protection  of 
the  law,  for  their  maintenance  and  security.  What  those  rights  are.  to  which  individ- 
uals, in  the  infinite  variety  of  circumstances  by  which  they  are  surrounded  in  sn  iety, 
are  entitled,  must  depend  on  laws  adapted  to  their  respective  relations  and  conditions. 

"Conceding,  therefore,  in  the  fullest  manner,  that  colored  persons,  the  descendants 
of  Africans,  are  entitled  by  law,  in  this  Commonwealth,  to  c j ual  rights,  constitutional 
and  political,  civil  and  social,  the  question  then  arises,  whether  the  regulation  in  ques- 
tion, which  provides  separate  schools  for  colored  children,  is  a  violation  of  any  of  these 
rights. 

"  Legal  rights  must,  after  all,  depend  upon  the  provisions  of  law  :  certainly  alt  those 
rights  of  individuals  which  can  lie  asserted  and  maintained  in  anv  judicial  tribunal. 
The  proper  province  of  a  declaration  of  rights  and  constitution  of  government,  after 
directing  its  form,  regulating  its  organization  and  the  distribution  of  its  powers,  is  to 
declare  great  principles  and  fundamental  truths,  to  influence  and  direct  the  judgment 
and  conscience  of  legislators  in  making  laws,  rather  than  to  limit  and  control  them,  hv 
directing  what  precise  laws  they  shall  make.  The  provision,  that  it  shall  be  the  duty 
of  legislatures  and  magistrates  to  cherish  the  interests  of  literature  and  the  sciences, 
especially  the  University  at  Cambridge,  public  schools,  and  grammar  schools,  in  the 
towns,  is  precisely  of  this  character.  Had  the  legislature  failed  to  comply  with  this 
injunction,  ami  neglected  to  provide  public  schools  in  the  towns,  or  should  thev  so  far 
fail  in  their  duty  as  to  repeal  all  laws  on  the  subject,  and  leave  all  education  to  depend 
vol.  i.  — 37 
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Circuit  Court  of  the  United  States,  California.  1884. 

[10  Sawyer,  353.] 

Before  Field,  Circuit  Justice,  Sawyer,  Circuit  Judge,  and  Sabin, 
District  Judge.1 

T.  JJ.  Jiiordan  and  William  M.  Stewart,  for  the  petitioner ;  S.  G. 
liilbom,  United  States  Attorney,  Carroll  Cook,  Assistant  United 
States  Attorney,  and  John  Ar.  Fomeroy,  for  the  United  States. 

By  the  Court,  Field,  Circuit  Justice.    The  petitioner  belongs  to  the 

on  private  means,  strong  and  explicit  as  the  direction  of  the  Constitution  is,  it  would 
afford  no  remedy  or  redress  to  the  thousands  of  the  rising  generation,  who  now  depend 
on  these  schools  to  afford  them  a  most  valuable  education,  and  an  introduction  to  use- 
ful life. 

"  We  must  then  resort  to  the  law,  to  ascertain  what  are  the  rights  of  individuals,  in 
regard  to  the  schools.    By  the  Hev.  Sts.  c.  23,  the  general  system  is  provided  for.  .  .  . 

"  In  the  alienee  of  special  legislation  on  this  subject,  the  law  has  vested  the  power 
in  the  committee  to  regulate  the  system  of  distribution  and  classification;  and  when 
this  jsnver  is  reasonably  exercised,  without  being  abused  or  perverted  by  colorable 
pretences,  the  decision  of  the  committee  must  be  deemed  conclusive.  The  committee, 
apparently  upon  great  deliberation,  have  come  to  the  conclusion,  that  the  good  of  both 
classes  of  schools  will  be  best  promoted,  by  maintaining  the  separate  primary  schools 
for  colored  and  for  white  children,  and  we  can  perceive  no  ground  to  doubt,  that  this 
is  the  honest  result  of  their  experience  and  judgment. 

"  It  is  urged,  that  this  maintenance  of  separate  schools  tends  to  deepen  nnd  perpetu- 
ate the  odious  distinction  of  caste,  founded  in  a  deep-rooted  prejudice  in  public  opinion. 
This  prejudice,  if  it  exists,  is  not  created  by  law,  and  probably  cannot  be  changed  by 
law.  Whether  this  distinction  and  prejudice,  existing  in  the  opinion  and  feelings  of 
the  community,  would  not  be  as  effectually  fostered  by  compelling  colored  ami  white 
children  to  associate  together  in  the  same  schools,  may  well  be  doubted  ;  at  all  events, 
it  is  a  fair  and  proper  question  for  the  committee  to  consider  and  decide  upon,  having 
in  view  the  best  interests  of  lioth  classes  of  children  placed  under  their  superintendence, 
and  we  cannot  say,  that  their  deci.-ioti  upon  it  is  not  founded  on  just  grounds  of  reason 
and  experience,  and  in  the  results  of  a  discriminating  and  honest  judgment. 

"  The  increased  distance,  to  which  the  plaintiff  was  obliged  to  go  to  school  from  her 
fathers  house  is  not  such,  in  our  opiniou.  as  to  render  the  regulation  in  question  unrea- 
sonable, still  less  illegal. 

"  i>u  the  whole  the  court  are  of  opinion,  that  upon  the  facts  stated,  the  action  cannot 
be  maintained."  Plaintiff  nonsuit. 

Compare  117*/  Cluster,  oV.  It  Ii.  Co.  v.  .lr7/«.  55  Pa.  St.  209  ( 1 867).  In  Board  ot  P.lu- 
cat, on  v.  Tmnnn,  2*'>  Kans.  1  (18*1).  it  was  held  that  in  the  absence  of  clear  legislate  o 
rtntli  'i  :tv.  a  board  of  education  could  not  establish  separate  schools  for  white  and  col- 
ored persons.    For  the  purpose  of  the  ..pinion  it  was  assumed,  although  doubt  was  inti- 


With  this  ease  arc  />>ortc  v.  The  Board  nf  Education,  101  111.  308  (18*2).  Compare 
Cn-rr  v.  S.  \V.  Packet  Co.,  37  Iowa,  145  (1873);  The  Sue,  22  Fed.  Hep.  843  (1885); 
I...nn-o»d  \.M<m}>his.,  ,yc.  R.  Co.,  23  Fed.  Hep.  318  (1885);  The  Cu  ii  Piyhts  Bill, 
Hughes,  541  (1875).  —  Ei>. 

J  .Trr.r.F.  Hovfmax  did  not  sit  on  the  hearing  of  this  case,  bnt  he  was  on  the  Bench 
when  the  opinion  was  delivered,  and  coucurred  in  the  views  expressed. 
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Chinese  race,  but  he  was  born  in  Mendocino,  in  the  State  of  California, 
in  1870.  In  187U  he  went  to  China,  and  returned  to  the  port  of  San 
Francisco  during  the  present  month  (September,  1*84),  and  now  seeks 
to  land,  claiming  the  right  to  do  so  as  a  natural-horn  citizen  of  the  United 
States.  It  is  admitted  by  an  agreed  statement  of  facts  that  his  parents 
are  now  residing  in  Mendocino,  in  California,  and  have  resided  there  for 
the  last  twenty  years  ;  that  they  are  of  the  Chinese  race,  and  have  al- 
ways been  subjects  of  the  Emperor  of  China ;  that  his  father  sent  the 
petitioner  to  China,  but  with  the  intention  that  he  should  return  to  this 
country  ;  that  the  father  is  a  merchant  at  Mendocino,  and  is  not  here  in 
any  diplomatic  or  other  ollieial  capacity  under  the  Emperor  of  China. 
The  petitioner  is  without  any  certificate,  under  the  Act  of  1882,  or  of 
188-1,  and  the  District  Attorney  of  the  United  States,  intervening  for 
the  government,  objects  to  his  landing  for  the  want  of  such  certificate. 

The  first  section  of  the  Fourteenth  Amendment  to  the  Constitution 
declares  that  all  persons  born  or  naturalized  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United  States  and 
of  the  State  wherein  they  reside."  This  language  would  seem  to  be 
sufficiently  broad  to  cover  the  case  of  the  petitioner.  He  is  a  person 
born  in  the  United  States.  An}'  doubt  on  the  subject,  if  there  can  be 
any,  must  arise  out  of  the  words  "subject  to  the  jurisdiction  thereof." 
They  alone  are  subject  to  the  jurisdiction  of  the  United  States  who  are 
within  their  dominions  and  under  the  protection  of  their  laws,  and  with 
the  consequent  obligation  to  obey  them,  when  obedience  can  be  ren- 
dered ;  and  only  those  thus  subject  by  their  birth  or  naturalization  are 
within  the  terms  of  the  amendment.  The  jurisdiction  over  these  latter 
must  at  the  time  be  both  actual  anil  exclusive.  The  words  mentioned 
except  from  citizenship  children  born  in  the  United  States  of  persons 
engaged  in  the  diplomatic  service  of  foreign  governments,  such  as  min- 
isters and  ambassadors,  whose  residence,  by  a  fiction  of  public  law,  is 
regarded  as  part  of  their  own  country.  This  extra-territoriality  of  their 
residence  secures  to  their  children  born  here  all  the  rights  and  privileges 
which  would  inure  to  them  had  they  been  born  in  the  country  of  their 
parents.  Persons  born  on  a  public  vessel  of  a  foreign  country,  whilst 
within  the  waters  of  the  United  States,  and  consequently  within  their 
territorial  jurisdiction,  are  also  excepted.  They  are  considered  as  born 
in  the  country  to  which  the  vessel  belongs.  In  the  sense  of  public  law, 
they  are  not  born  within  the  jurisdiction  of  the  United  States. 

The  language  used  has  also  a  more  extended  purpose.  It  was  designed 
to  except  from  citizenship  persons  who.  though  born  or  naturalized  in 
the  United  States,  have  renounced  their  allegiance  to  our  government, 
and  thus  dissolved  their  political  connection  with  the  country.  The 
United  States  recognized  the  right  of  every  one  to  expatriate  himself 
and  choose  another  country.  This  right  would  seem  to  follow  from  the 
greater  right  proclaimed  to  the  world  in  the  memorable  document  in 
which  the  American  colonies  declared  their  independence  and  separation 
from  the  British  Crown,  as  belonging  to  every  human  being  —  God-given 
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and  inalienable  —  the  right  to  pursue  his  own  happiness.  The  English 
doctrine  of  perpetual  and  unchangeable  allegiance  to  the  government  of 
one's  birth,  attending  the  subject  wherever  he  goes,  has  never  taken  root 
in  this  country,  although  there  are  judicial  dicta  that  a  citizen  cannot 
renounce  his  allegiance  to  the  United  States  without  the  permission  of 
the  government,  under  regulations  prescribed  by  law  ;  and  this  would 
seem  to  have  been  the  opinion  of  Chancellor  Kent  when  he  published  his 
Commentaries.  But  a  different  doctrine  prevails  now.  The  naturaliza- 
tion laws  have  always  proceeded  upon  the  theory  that  any  one  can 
change  his  home  and  allegiance  without  the  consent  of  his  government. 
And  we  adopt  as  citizens  those  belonging  to  our  race,  who,  coming  from 
other  lands,  manifest  attachment  to  our  institutions  and  desire  to  be  in- 
corporated with  us.  So  profoundly  convinced  are  we  of  the  right  of 
these  immigrants  from  other  countries  to  change  their  residence  and 
allegiance,  that  as  soon  as  they  are  naturalized  they  are  deemed  entitled, 
with  the  native-born,  to  all  the  protection  which  the  government  can  ex- 
tend to  them  wherever  they  may  be,  at  home  or  abroad.  And  the  same 
right  which  we  accord  to  them  to  become  citizens  here  is  accorded  to 
them  as  well  as  to  the  native-born,  to  transfer  their  allegiance  from  our 
government  to  that  of  other  States. 

In  an  opinion  of  Attorney-General  Black,  in  the  ease  of  a  native 
Bavarian,  who  came  to  this  country,  and,  after  being  naturalized,  re- 
turned to  Bavaria,  and  desired  to  resume  his  status  as  a  Bavarian,  this 
doctrine  is  maintained.  "  There  is,"  he  says,  'k  no  statute  or  other  law 
of  the  United  States  which  prevents  either  a  native  or  naturalized  citi- 
zen from  severing  his  political  connection  with  this  government,  if  he 
sees  proper  to  do  so  in  time  of  peace,  and  for  a  purpose  not  directly 
injurious  to  the  interests  of  the  country.  There  is  no  niodc  of  renunci- 
ation prescribed.  In  my  opinion,  if  he  emigrates,  carries  his  family  and 
effects  with  him,  manifests  a  plain  intention  not  to  return,  takes  up  his 
permanent  residence  abroad,  and  assumes  the  obligation  of  a  subject  to 
a  foreign  government,  this  would  imply' a  dissolution  of  his  previous 
relations  to  the  United  States,  and  I  do  not  think  we  could,  or  would, 
afterward  claim  from  him  any  of  the  duties  of  a  citizen."  i>  Opin. 
Atty.-( lens.  02. 

The  doctrine  thus  stated  has  long  been  received  in  the  United  States 
as  a  settled  rule  of  public  law  ;  and  in  the  treaty  of  18C.H  between  China 
and  this  country,  the  right  of  man  to  change  his  home  and  allegiance  is 
recognized  as  "inherent  and  inalienable."  1C  Stats.,  p.  740,  art.  o. 
And  in  the  recital  of  an  Act  of  Congress  passed  nearly  at  the  same  time 
with  the  signing  of  the  treaty,  this  right  is  assumed  to  be  "a  natural 
and  inherent  right  of  all  people,  indispensable  to  the  enjoyment  of  the 
rights  of  life,  liberty,  and  the  pursuit,  of  happiness;"  and  in  the  body 
of  the  Act.  u  any  declaration,  instruction,  opinion,  order,  or  decision  ot 
any  officers  of  this  government  which  denies,  restricts,  impairs,  or 
questions  the  right  of  expatriation,"  is  declared  to  be  "  inconsistent 
with  the  fundamental  principles"  of  our  government.    13  Stats.  223; 
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R.  S.,  sect.  1999.  So,  therefore,  if  persons  born  or  naturalized  in  the 
United  States  have  removed  from  the  country  and  renounced,  in  any  of 
the  ordinary  modes  of  reuuueiation,  their  citizenship,  they  thenceforth 
cease  to  be  subject  to  the  jurisdiction  of  the  United  States. 

With  this  explanation  of  the  meaning  of  the  words  in  the  Fourteenth 
Amendment,  "  subject  to  the  jurisdiction  thereof,"  it  is  evident  that 
they  do  not  exclude  the  petitioner  from  being  a  citizen.  He  is  not  within 
any  of  the  classes  of  persons  excepted  from  citizenship ;  and  the  juris- 
diction of  the  United  States  over  him  at  the  time  of  his  birth  was  ex- 
clusive of  that  of  any  other  country. 

The  clause  as  to  citizenship  was  inserted  in  the  amendment  not  merely 
as  an  authoritative  declaration  of  the  generally  recognized  law  of  the 
country  so  far  as  the  white  race  is  concerned,  but  also  to  overrule  the 
doctrine  of  the  Dred  S  oft  Cane,  affirming  that  persons  of  the  African 
race  brought  over  to  this  country  and  sold  as  slaves,  and  their  descend- 
ants, were  not  citizens  of  the  United  States  nor  capable  of  becoming 
such.  19  How.  393.  The  clause  changed  the  entire  status  of  these 
people.  It  lifted  them  from  their  condition  of  mere  freedmen  and  con- 
ferred upon  them,  equally  with  all  other  native-born,  the  rights  of  citizen- 
ship. When  it  was  adopted,  the  naturalization  laws  of  the  United 
States  excluded  colored  persons  from  becoming  citizens,  and  the  freed- 
men and  their  descendants,  not  being  aliens,  were  without  the  purview 
of  those  laws.  So  the  inability  of  persons  to  become  citizens  under 
those  laws  in  no  respect  impairs  the  effect  of  their  birth,  or  of  the  birth 
of  their  children,  upon  the  status  of  either  as  citizens  under  the  amend- 
ment in  question. 

Independently  of  the  constitutional  provision,  it  has  always  been  the 
doctrine  of  this  country,  except  as  applied  to  Africans  brought  here  and 
sold  as  slaves,  and  their  descendants,  that  birth  within  the  dominions 
and  jurisdiction  of  the  United  States  of  itself  creates  citizenship.  This 
subject  was  elaborate^  considered  by  Assistant  Vice-Chancellor  Sand- 
ford  in  Lynch  v.  Clarke,  found  in  the  first  volume  of  his  reports.  1 
Sandf.  i»83.  In  that  case  one  Julia  Lynch,  born  in  New  York,  in  1819, 
of  alien  parents,  during  their  temporary  sojourn  in  that  city,  returned 
with  them  the  same  year  to  their  native  country,  and  always  resided 
there  afterwards.  It  was  held  that  she  was  a  citizen  of  the  United 
States. 

After  an  exhaustive  examination  of  the  law,  the  Vice-Chancellor  said 
that  he  entertained  no  doubt  that  every  person  born  within  the  domin- 
ions and  allegiance  of  the  United  States,  whatever  the  situation  of  his 
parents,  was  a  natural-born  citizen:  and  added,  that  this  was  the  gen- 
eral understanding  of  the  legal  profession,  and  the  universal  impression 
of  the  public  mind.  In  illustration  of  this  general  understanding,  he 
mentions  the  fact,  that  when  at  an  election  an  inquiry  is  made  whether 
the  person  offering  to  vote  is  a  citizen  or  an  alien,  if  he  answers  that  he 
is  a  native  of  this  country  the  answer  is  received  as  conclusive  that  he 
is  a  citizen ;  that  no  one  inquires  further ;  no  one  asks  whether  his 
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parents  were  citizens  or  foreigners ;  it  is  enough  that  he  was  born  here 
whatever  was  the  status  of  his  parents.  He  shows  also  that  legislative 
expositions  on  the  subject  speak  but  one  language,  and  he  cites  to  that 
elfeet  not  only  the  laws  of  the  United  States,  but  the  statutes  of  a  great 
number  of  the  States,  and  establishes  conclusively  that  there  is  on  this 
subject  a  concurrence  of  legislative  declaration  with  judicial  opinion, 
and  that  both  accord  with  the  general  understanding  of  the  profession 
ami  of  the  public.1 

Whether  it  be  possible  for  an  alien,  who  could  be  naturalized  under 
our  laws,  to  renounce  for  his  children,  whilst  under  the  age  of  majority, 
the  right  of  citizenship,  which  by  those  laws  he  could  acquire  for  them, 
it  is  unnecessary  to  consider,  as  no  such  question  is  presented  here. 
Nor  is  the  further  question  before  us  whether,  if  he  cannot  become  a 
citizen,  he  can,  by  his  act,  release  any  right  conferred  upon  them  by  the 
Constitution. 

As  to  the  position  of  the  District  Attorney  that  the  Restriction  Act 
prevents  the  re-entry  of  the  petitioner  into  the  United  States,  even  if  he 
be  a  citizen,  only  a  word  is  necessary.  The  petitioner  is  the  son  of  a 
merchant,  and  not  a  laborer  within  the  meaning  of  the  Act.  Being  a 
citizen,  the  law  could  not  intend  that  he  should  ever  look  to  the  govern- 
ment of  a  foreign  country  for  permission  to  return  to  the  United  States, 
and  no  citizen  can  be  excluded  from  this  country  except  in  punishment 
for  crime.  Exclusion  for  any  other  cause  is  unknown  to  our  laws  and 
beyond  the  power  of  Congress.  The  petitioner  must  be  allowed  to 
land,  and  it  is  so  ordered.* 

1  In  1855  Congress  passed  tho  following  Act,  securing  citizenship  to  children  of 
citizens  of  the  t'niteil  States  horn  without  their  limits:  — 

CiiAi'TEit  LXXL  —  An  Act  to  secure  the  H/yht  of  Citizenship  to  Children  of  Citizens 
of  the  f'niti  d  Stutrs  bom  out  of  the  Limits  there, f 

Be  it  enacted  hy  the  Senate  and  House  of  Representative*  of  the  United  Suites  of 
America  in  Congress  assembled,  that  persons  heretofore  horn,  or  hereafter  to  he  horn, 
out  of  the  limits  and  jurisdiction  of  the  United  States,  whose  fathers  were,  or  shall  he 
at  the  time  of  their  hirth,  citizens  of  the  U  nited  States,  shall  he  deemed  and  considered, 
and  are  herehy  declared  to  he,  citizens  of  the  United  States;  provided,  liowew-r,  that 
the  rights  of  citizenship  shall  not  descend  to  persons  whose  fathers  never  resided  in  the 
United  States. 

Si.c.  2.  And  he  it  further  enacted,  that  any  woman  who  might  lawfully  he  natural- 
ized under  the  existing  laws,  married,  or  who  shall  he  married,  to  a  citizen  of  the  t'nited 
States,  shall  he  deemed  ami  taken  to  he  a  citizen. 

Approved  Fehruary  10,  I8">5. 

The  provisions  of  this  statute  are  re-enacted  in  the  Revised  Statutes  in  sections  1993 
and  1994. 

-  Compare  McKay  v.  CampMl,  2  Sawyer,  U.  S.  C.  C.  Oregon,  118  (1871). 

As  to  the  power  of  the  political  departments  of  the  government  to  keep  out  aliens, 
and  to  remove  them,  see  Char  Chan  Pino  v.  C.  S.,  \W  U.  S.  581  (1889);  .Wsuimura 
FAiu  v.  U.  S.,  142  U.  S.  G51  (1892) ;  and  Fung  Yue  Ttwj  v.  U.  S.,  149  U.  S.  699,  s.  c. 
ante,  p.  374.  —  Ed. 
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WORCESTER  v.  THE  STATE  OF  GEORGIA. 
Supreme  Court  of  the  United  States.  1832. 

[6  Ptl.  515.]  1 

Error  to  the  Superior  Court  for  the  county  of  Gwinnett  in  the  State 
of  Georgia.  The  plaintiff  in  error,  being  a  missionary  residing  among 
the  Cherokee  Indians  in  Georgia  by  permission  of  the  United  States, 
was  indicted  under  a  statute  of  Georgia  forbidding  such  residence  with- 
out a  license  from  the  authorities  of  the  State,  and  was  convicted  and 
sentenced  to  imprisonment. 

Sergeant  and  Wirt,  with  whom  also  was  Elisha  W.  Chester. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court.  .  .  . 

The  treaties  and  laws  of  the  United  States  contemplate  the  Indian 
territory  as  completely  separatetl  from  that  of  the  States ;  and  provide 
that  all  intercourse  with  them  shall  be  carried  on  exclusively  by  the 
government  of  the  Union. 

Is  this  the  rightful  exercise  of  power,  or  is  it  usurpation? 

While  these  States  were  colonies,  this  power,  in  its  utmost  extent, 
was  admitted  to  reside  in  the  Crown.  When  our  Revolutionary  struggle 
commenced,  Congress  was  composed  of  an  assemblage  of  deputies  act- 
ing under  specific  powers  granted  by  the  legislatures,  or  conventions 
of  the  several  colonies.  It  was  a  great  popular  movement,  not  per- 
fectly organized  ;  nor  were  the  respective  powers  of  those  who  were 
intrusted  with  the  management  of  affairs  accurately  defined.  The 
necessities  of  our  situation  produced  a  general  conviction  that  those 
measures  which  concerned  all,  must  be  transacted  by  a  body  in  which 
the  representatives  of  all  were  assembled,  and  which  could  command 
the  confidence  of  all :  Congress,  therefore,  was  considered  as  invested 
with  all  the  powers  of  war  and  peace,  and  Congress  dissolved  our  con- 
nection with  the  mother  country,  and  declared  these  United  Colonies  to 
be  independent  States.  Without  any  written  definition  of  powers,  they 
employed  diplomatic  agents  to  represent  the  United  States  at  the  sev- 
eral courts  of  Europe  ;  offered  to  negotiate  treaties  with  them,  and  did 
actuall}'  negotiate  treaties  with  Fiance.  From  the  same  necessity, 
and  on  the  same  principles.  Congress  assumed  the  management  of 
Indian  affairs;  first  in  the  name  of  these  United  Colonies:  and,  after- 
wards, in  the  name  of  the  United  States.  Early  attempts  were  made 
at  negotiation,  and  to  regulate  trade  with  them.  These  not  proving 
successful,  war  was  carried  on  under  the  direction,  and  with  the  forces 
of  the  United  States,  and  the  efforts  to  make  peace,  by  treaty,  were 
earnest  and  incessant.  The  confederation  found  Congress  in  the  exer- 
cise of  the  same  powers  of  peace  and  war,  in  our  relations  with  Indian 
nations,  as  with  those  of  Europe. 

i  The  statement  of  facts  is  shortened  —  En. 
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Such  was  the  state  of  things  when  the  confederation  was  adopted. 
That  instrument  surrendered  the  powers  of  peace  and  war  to  Con- 
gress, and  prohibited  them  to  the  Suites,  respectively,  unless  a  State  be 
actually  invaded,  kk  or  shall  have  received  certain  advice  of  a  resolution 
being  formed  by  some  nation  of  Indians  to  invade  such  State,  and  the 
danger  is  so  imminent  as  not  to  admit  of  delay  till  the  United  States  in 
Congress  assembled  can  be  consulted."  This  instrument  also  gave  the 
United  States  in  Congress  assembled  the  sole  and  exclusive  right  of 
••regulating  the  trade  and  managing  all  the  affairs  with  the  Indians, 
not  members  of  any  of  the  States:  provided,  that  the  legislative  power 
of  any  State  within  its  own  limits  be  not  infringed  or  violated." 

The  ambiguous  phrases  which  follow  the  grant  of  power  to  the  United 
States  were  so  construed  by  the  States  of  North  Carolina  and  Georgia 
as  to  annul  the  power  itself.  The  discontents  and  confusion  resulting 
from  these  conllicting  claims,  produced  representations  to  Congress, 
which  were  referred  to  a  committee,  who  made  their  report  in  1787. 
The  report  does  not  assent  to  the  construction  of  the  two  States,  but 
recommends  an  accommodation,  by  liberal  cessions  of  territory,  or  by 
an  admission,  on  their  part,  of  the  powers  claimed  by  Congress.  The 
correct  exposition  of  this  article  is  rendered  unnecessary  by  the  adop- 
tion of  our  existing  Constitution.  That  instrument  confers  on  Congress 
the  powers  of  war  and  peace  ;  of  making  treaties,  and  of  regulating 
commerce  with  foreign  nations,  and  among  the  several  States,  and  w  ith 
the  Indian  tribes.  These  powers  comprehend  all  that  is  required  for 
the  regulation  of  our  intercourse  with  the  Indians.  They  are  not  limited 
by  any  restrictions  on  their  free  actions.  The  shackles  imposed  on  this 
power,  in  the  confederation,  are  discarded. 

The  Indian  nations  had  always  been  considered  as  distinct,  independ- 
ent political  communities,  retaining  their  original  natural  rights,  as  the 
undisputed  possessors  of  the  soil,  from  time  immemorial,  with  the  single 
exception  of  that  imposed  by  irresistible  power,  which  excluded  them 
from  intercourse  with  any  other  European  i>otentate  than  the  first  dis- 
coverer of  the  coast  of  the  particular  region  claimed :  and  this  w  as  a 
restriction  which  those  European  potentates  imposed  on  themselves,  as 
well  as  on  the  Indians.  The  very  term  tl  nation,"  so  generally  applied 
to  them,  means  "  a  people  distinct  from  others."  The  Constitution,  by 
declaring  treaties  already  made,  as  well  as  those  to  be  made,  to  be  the 
supreme  law  of  the  land,  has  adopted  and  sanctioned  the  previous  trea- 
ties with  the  Indian  nations,  and  consequently  admits  their  rank  among 
those  powers  who  are  capable  of  making  treaties.  The  words  *•  treaty  " 
and  nation  "  arc  words  of  our  own  language,  selected  in  our  diplomatic 
and  legislative  proceedings,  by  ourselves,  having  each  a  definite  and 
well-understood  meaning.  We  have  applied  them  to  Indians,  as  we 
have  applied  them  to  the  other  nations  of  the  earth.  The)-  are  applied 
to  all  in  the  same  sense. 

Georgia,  herself,  has  furnished  conclusive  evidence  that  her  former 
opinions  on  this  subject  concurred  with  those  entertained  by  her  sister 
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States,  and  by  the  government  of  the  United  States.  Various  Aets  of 
her  Legislature  have  been  cited  iu  the  argument,  including  the  contract 
of  cession  made  in  the  year  1802,  all  tending  to  prove  her  acquiescence 
in  the  universal  conviction  that  the  Indian  nations  possessed  a  full  right 
to  the  lands  they  occupied,  until  that  right  should  be  extinguished  by 
the  United  States,  with  their  consent :  that  their  territory  was  separated 
from  that  of  any  State  within  whose  chartered  limits  they  might  reside, 
by  a  boundary  line,  established  by  treaties  :  that,  within  their  boundary, 
they  possessed  rights  with  which  no  State  could  interfere  :  and  that 
the  whole  power  of  regulating  the  intercourse  with  them,  was  vested  in 
the  United  States.  A  review  of  these  Acts,  on  the  part  of  Georgia, 
would  occupy  too  much  time,  and  is  the  less  necessary,  because  they 
have  been  accurately  detailed  in  the  argument  at  the  Bar.  Her  new 
series  of  laws,  manifesting  her  abandonment  of  these  opinions,  appears 
to  have  commenced  in  December,  1828. 

In  opposition  to  this  original  right,  possessed  by  the  undisputed  occu- 
pants of  every  country  ;  to  this  recognition  of  that  right,  which  is  evi- 
denced by  our  history,  in  every  change  through  which  we  have  passed ; 
is  placed  the  charters  granted  by  the  monarch  of  a  distant  and  distinct 
region,  parcelling  out  a  territory  in  possession  of  others  whom  he  could 
not  remove  and  did  not  attempt  to  remove,  and  the  cession  made  of  his 
claims  by  the  treat)-  of  peace. 

The  actual  state  of  things  at  the  time,  and  all  history  since,  explain 
these  charters;  and  the  King  of  Great  Britain,  at  the  treaty  of  peace, 
could  cede  only  what  belonged  to  his  crown.  These  newly  asserted 
titles  can  derive  no  aid  from  the  articles  so  often  repeated  in  Indian 
treaties;  extending  to  them,  first,  the  protection  of  Great  Britain,  and 
afterwards  that  of  the  United  Suites.  These  articles  are  associated 
with  others,  recognizing  their  title  to  self-government.  The  very  fact 
of  repeated  treaties  with  them  recognizes  it;  and  the  settled  doctrine  of 
the  law  of  nations  is,  that  a  weaker  power  docs  not  surrender  its  inde- 
pendence—  its  right  to  self-government,  by  associating  with  a  stronger, 
and  taking  its  protection.  A  weak  State,  in  order  to  provide  for  its 
safety,  may  place  itself  under  the  protection  of  one  more  powerful, 
without  stripping  itself  of  the  right  of  government,  and  ceasing  to  be  a 
State.  Kxamples  of  this  kind  are  not  wanting  in  Europe.  4k  Tributary 
and  feudatory  States,"  says  Vattel,  "  do  not  thereby  cease  to  be  sovereign 
and  independent  States,  so  long  as  self-government  and  sovereign  and 
independent  authority  are  left  in  the  administration  of  the  State."  At 
the  present  day,  more  than  one  State  may  be  considered  as  holding  its 
right  of  self-government  under  the  guarantee  and  protection  of  one  or 
more  allies. 

The  Cherokee  nation,  then,  i9  a  distinct  community,  occupying  its 
own  territory,  with  boundaries  accurately  described,  in  which  the  laws 
of  Georgia  can  have  no  force,  and  which  the  citizens  of  Georgia  have 
no  right  to  enter,  but  with  the  assent  of  the  Cherokees  themselves,  or 
in  conformity  with  treaties,  and  with  the  Acts  of  Congress.    The  whole 
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intercourse  between  the  United  States  and  this  nation,  is,  by  our  Con- 
stitution and  laws,  vested  in  the  government  of  the  United  States. 

The  Act  of  the  State  of  Georgia,  under  which  the  plaiutiff  in  error 
was  prosecuted,  is  consequently  void,  and  the  judgment  a  nullity.  Can 
this  court  revise,  and  reverse  it? 

If  the  objection  to  the  system  of  legislation,  lately  adopted  by  the 
Legislature  of  Georgia,  iu  relation  to  the  Cherokee  nation,  was  confined 
to  its  extra-territorial  operation,  the  objection,  though  complete,  so  far 
as  respected  mere  right,  would  give  this  court  no  power  over  the  sub- 
ject. But  it.  goes  much  further.  If  the  review  which  has  been  taken  be 
correct,  and  we  think  it  is,  the  Acts  of  Georgia  are  repugnant  to  the 
Constitution,  laws,  and  treaties  of  the  United  States. 

They  interfere  forcibly  with  the  relations  established  between  the 
United  States  and  the  Cherokee  nation,  the  regulation  of  which,  accord- 
ing to  the  settled  principles  of  our  Constitution,  are  committed  exclu- 
sively to  the  government  of  the  Union. 

They  are  in  direct  hostility  with  treaties,  repeated  in  a  succession  of 
years,  which  mark  out  the  boundary  that  separates  the  Cherokee  coun- 
try from  Georgia  ;  guarantee  to  them  all  the  land  within  their  boundary  ; 
solemnly  pledge  the  faith  of  the  United  States  to  restrain  their  citizens 
from  trespassing  on  it ;  and  recognize  the  pre-existing  power  of  the 
nation  to  govern  itself. 

They  are  in  equal  hostility  with  the  Acts  of  Congress  for  regulating 
this  intercourse,  and  giving  effect  to  the  treaties. 

The  forcible  seizure  and  abduction  of  the  plaintiff*  in  error,  who  was 
residing  iu  the  nation  with  its  permission,  and  by  authority  of  the  Presi- 
dent of  the  United  States,  is  also  a  violation  of  the  Acts  which  authorize 
the  chief  magistrate  to  exercise  this  authority. 

"Will  these  powerful  considerations  avail  the  plaintiff  in  error?  We 
think  thev  will.  He  was  seized,  and  forciblv  carried  awav,  while  under 
guardianship  of  treaties  guaranteeing  the  country  in  which  he  resided, 
and  taking  it  under  the  protection  of  the  United  States.  He  was  seized 
while  performing,  under  the  sanction  of  the  chief  magistrate  of  the 
Union,  those  duties  which  the  humane  policy  adopted  by  Congress  had 
recommended.  He  was  apprehended,  tried,  and  condemned,  under 
color  of  a  law  which  has  been  shown  to  be  repugnant  to  the  Constitu- 
tion, laws,  and  treaties  of  the  United  States.  Had  a  judgment,  liable 
to  the  same  objections,  been  rendered  for  property,  none  would  ques- 
tion the  jurisdiction  of  this  court.  It  cannot  be  less  clear  when  the 
judgment  affects  personal  liberty,  and  inflicts  disgraceful  punishment, 
if  punishment  could  disgrace  when  inflicted  on  innocence.  The  plaintiff 
in  error  is  not  less  interested  in  the  operation  of  this  unconstitutional 
law  than  if  it  affected  his  property.  He  is  not  less  entitled  to  the  protec- 
tion of  the  Constitution,  laws,  and  treaties  of  his  country. 

This  point  has  been  elaborately  argued  and,  after  deliberate  con- 
sideration, decided,  in  the  case  of  Cohens  v.  The  Commonwealth  of 
Virginia,  C  Wheat.  26-1. 
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It  is  the  opinion  of  this  court  that  the  judgment  of  the  Superior  Court 
for  the  county  of  Gwinnett,  in  the  State  of  Georgia,  condemning  Samuel 
A.  Worcester  to  hard  labor,  in  the  penitentiary  of  the  State  of  Georgia, 
for  four  years,  was  pronounced  by  that  court  under  color  of  a  law  which 
is  void,  as  being  repugnant  to  the  Constitution,  treaties,  and  laws  of  the 
United  States,  and  ought,  therefore,  to  be  reversed  and  annulled. 

[The  concurring  opinions  of  McLkan,  J.  and  Washington,  J.,  and  the 
dissenting  opinion  of  Baldwin,  J.,  are  omitted.] 1 

In  Elk  v.  Wilkins,  112  U.  S.  94  (1884),  on  error  to  the  Circuit 
Court  of  the  United  States  for  the  District  of  Nebraska,  the  plaintiff,  an 
Indian,  had  brought  an  action  against  the  defendant,  the  registrar  of  a 
ward  in  Omaha,  for  refusing  to  register  him  as  a  qualified  voter.  The 
case  turned  on  the  question  whether  the  plaintiff  was  a  citizen  of  the 
United  States.  The  court  (Okay.  J.)  in  holding  that  he  was  not,  said : 
*'  The  question  then  is,  whether  an  Indian,  born  a  member  of  one  of 
the  Indian  tribes  within  the  United  States,  is,  merely  by  reason  of  his 
birth  within  the  United  States,  and  of  his  afterwards  voluntarily  sepa- 
rating himself  from  his  tribe  and  taking  up  his  residence  among  white 
citizens,  a  citizen  of  the  United  States,  within  the  meaning  of  the  first 
section  of  the  Fourteenth  Amendment  of  the  Constitution. 

"  Under  the  Constitution  of  the  United  States,  as  originally  estab- 
lished, k  Indians  not  taxed  '  were  excluded  from  the  persons  according 
to  whose  numbers  representatives  and  direct  taxes  were  apportioned 
among  the  several  States ;  and  Congress  had  and  exercised  the  power 
to  regulate  commerce  with  the  Indian  tribes,  and  the  members  thereof, 
whether  within  or  without  the  boundaries  of  one  of  the  States  of  the 
Union.  The  Indian  tribes,  being  within  the  territorial  limits  of  the 
United  States,  were  not,  strictly  speaking,  foreign  States ;  but  they 
were  alien  nations,  distinct  political  communities,  with  whom  the 
United  States  might  and  habitually  did  deal,  as  they  thought  fit,  either 
through  treaties  made  by  the  President  and  Senate,  or  through  Acts  of 
Congress  in  the  ordinary  forms  of  legislation.  The  members  of  those 
tribes  owed  immediate  allegiance  to  their  several  tribes,  and  were  not 
part  of  the  people  of  the  United  States.  They  were  in  a  dependent 
condition,  a  state  of  pupilage,  resembling  that  of  a  ward  to  his  guardian. 
Indians  and  their  property,  exempt  from  taxation  by  treaty  or  statute 
of  the  United  States,  could  not  be  taxed  by  any  State.  General  Acts 
of  Congress  did  not  apply  to  Indians,  unless  so  expressed  as  to  clearly 
manifest  an  intention  to  include  them.  .  .  . 

"The  alien  and  dependent  condition  of  the  members  of  the  Indian 
tribes  could  not  be  put  off  at  their  own  will,  without  the  action  or 
assent  of  the  United  States,  they  were  never  deemed  citizens  of  the 
United  States,  except  under  explicit  provisions  of  treaty  or  statute 
to  that  effect,  either  declaring  a  certain  tribe,  or  such  members  of 

l  See  Cherokee  Nation  v.  Ga..  5  Tet.  1  (1831).  — Ed. 
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it  as  chose  to  remain  behind  on  the  removal  of  the  tribe  westward,  to 
be  citizens,  or  authorizing  individuals  of  particular  tribes  to  become 
citizens  on  application  to  a  court  of  the  United  States  for  naturalization, 
and  satisfactory  proof  of  fitness  for  civilized  life.  .  .  . 

44  The  distinction  between  citizenship  by  birth  and  citizenship  by 
naturalization  is  clearly  marked  in  the  provisions  of  the  Constitution, 
by  which  '  no  person,  except  a  natural-born  citizen,  or  a  citizen  of 
the  United  States  at  the  time  of  the  adoption  of  this  Constitution,  shall 
be  eligible  to  the  ottice  of  President;'  and  'the  Congress  shall  have 
power  to  establish  an  uniform  rule  of  naturalization.'  Constitution, 
art.  2,  sect.  1  ;  art.  1,  sect.  8.  .  .  . 

"  This  section  [Amendment  XIV.,  s.  1]  contemplates  two  sources  of 
citizenship,  and  two  sources  only  :  birth  and  naturalization.  The  per- 
sons declared  to  be  citizens  are  '  all  persons  born  or  naturalized  in  the 
United  States,  and  subject  to  the  jurisdiction  thereof.'  The  evident 
meaning  of  these  last  words  is,  not  merely  subject  in  some  respect  or 
degree  to  the  jurisdiction  of  the  United  States,  but  completely  subject 
to  their  political  jurisdiction,  and  owing  them  direct  and  immediate 
allegiance.  And  the  words  relate  to  the  time  of  birth  in  the  one  case, 
as  they  do  to  the  time  of  naturalization  in  the  other.  Persons  not  thus 
subject  to  the  jurisdiction  of  the  United  States  at  the  time  of  birth 
cannot  become  so  afterwards,  except  by  being  naturalized,  cither 
individually,  as  by  proceedings  under  the  Naturalization  Acts,  or 
collectively,  as  by  the  force  of  a  treaty  by  which  foreign  territory  is 
acquired. 

"Indians  born  within  the  territorial  limits  of  the  United  States,  mem- 
bers of,  and  owing  immediate  allegiance  to.  one  of  the  Indian  tribes 
(an  alien,  though  dependent,  power),  although  in  a  geographical  sense 
born  in  the  United  States,  are  no  more  4  born  in  the  United  States  and 
subject  to  the  jurisdiction  thereof,'  within  the  meaning  of  the  first  sec- 
tion of  the  Fourteenth  Amendment,  than  the  children  of  subjects  of  any 
foreign  government  born  within  the  domain  of  that  government,  or  the 
children  born  within  the  United  States,  of  ambassadors  or  other  public 
ministers  of  foreign  nations.  .  .  . 

44  Such  Indians,  then,  not  being  citizens  by  birth,  can  only  become 
citizens  in  the  second  way  mentioned  in  the  Fourteenth  Amendment, 
by  being  '  naturalized  in  the  United  States,'  by  or  under  some  treaty 
or  statute.  .  .  . 

44  Since  the  ratification  of  the  Fourteenth  Amendment,  Congress  has 
passed  several  Acts  for  naturalizing  Indians  of  certain  tribes,  which 
would  have  been  superfluous  if  they  were,  or  might  become,  without 
any  action  of  the  government,  citizens  of  the  United  States.  .  .  . 

"There  is  nothing  in  the  statutes  or  decisions,  referred  toby  counsel, 
to  control  the  conclusion  to  which  we  have  been  brought  by  a  consider- 
ation of  the  language  of  the  Fourteenth  Amendment,  and  of  the  condi- 
tion of  the  Indians  at  the  time  of  its  proposal  and  ratification. 

The  Act  of  July  27,  18C8,  ch.  2-1 'J.  declaring  the  right  of  expatriation 
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to  be  a  natural  ami  inherent  right  of  all  people,  and  reciting  that  4  in 
the  recognition  of  this  principle  this  government  has  freely  received 
emigrants  from  all  nations,  and  invested  them  with  the  rights  of  citi- 
zenship,' while  it  aflirms  the  right  of  every  man  to  expatriate  himself 
from  one  country,  contains  nothing  to  enable  him  to  become  a  citizen 
of  another,  without  being  naturalized  under  its  authority.  15  Stat.  223  ; 
Rev.  Stat.  §  1999. 

"The  provision  of  the  Act  of  Congress  of  March  3,  1871,  ch.  120,  that 
4  hereafter  no  Indian  nation  or  tribe  within  the  Territorj*  of  the  United 
States  shall  be  acknowledged  or  recognized  as  an  independent  nation, 
tribe  or  power  with  whom  the  United  States  may  contract  by  treaty,' 
is  coupled  with  a  provision  that  the  obligation  of  any  treaty  already 
lawfully  made  is  not  to  be  thereby  invalidated  or  impaired  ;  and  its 
utmost  possible  effect  is  to  require  the  Indian  tril>es  to  be  dealt  with 
for  the  future  through  the  legislative  and  not  through  the  treaty-making 
power.    16  Stat.  566  ;  Rev.  Stat.  §  2079. 

"  In  the  case  of  United  States  v.  Elm,  23  Int.  Rev.  Rec.419,  decided 
by  Judge  Wallace  in  the  District  Court  of  the  United  States  for  the 
Northern  District  of  New  York,  the  Indian  who  was  held  to  have  a 
right  to  vote  in  1876  was  born  in  the  State  of  New  York,  one  of  the 
remnants  of  a  tribe  which  had  ceased  to  exist  as  a  tribe  in  that  State ; 
and  by  a  statute  of  the  State  it  had  been  enacted  that  any  native  Indian 
might  purchase,  take,  hold  and  convey  lands,  and,  whenever  he  should 
have  become  a  freeholder  to  the  value  of  one  hundred  dollars,  should  be 
liable  to  taxation,  and  to  the  civil  jurisdiction  of  the  courts,  in  the  same 
manner  and  to  the  same  extent  as  a  citizen.  N.  Y.  Stat.  1813,  ch.  87. 
The  condition  of  the  tribe  from  which  he  derived  his  origin,  so  far  as 
any  fragments  of  it  remained  within  the  State  of  New  York,  resembled 
the  condition  of  those  Indian  nations  of  which  Mr.  Justice  Johnson 
said  in  Fletcher  v.  Peck,  6  Cranch,  87,  146,  that  they  4  have  totally 
extinguished  their  national  fire,  and  submitted  themselves  to  the  laws 
of  the  States;'  and  which  Mr.  Justice  McLean  had  in  view,  when  he 
observed  in  Worcester  v.  Georgia,  6  Pet.  515,  580,  that  in  some  of  the 
old  States.  4  where  small  remnants  of  tribes  remain,  surrounded  by 
white  population,  and  who,  by  their  reduced  numbers,  had  lost  the 
power  of  self-government,  the  laws  of  the  State  had  been  extended  over 
them,  for  the  protection  of  their  persons  and  propert}'.'  See  also,  as 
to  the  condition  of  Indians  in  Massachusetts,  remnants  of  tribes  never 
recognized  by  the  treaties  or  legislative  or  executive  Acts  of  the 
United  States  as  distinct  political  communities,  Danzell  v.  Wibqaish, 
108  Mass.  133;  Pells  v.  m^uis/i,  129  Mass.  461);  Mass.  Stat.  18G2, 
ch.  184  ;  1869,  ch.  463. 

44  The  passages  cited  as  favorable  to  the  plaintifT  from  the  opinions 
delivered  in  Ex  parte  Kno/on,  5  Dillon,  385,  300.  in  Ex  parte  Rey- 
nolds, 5  Dillon,  394.  397.  and  in  United  States  v.  Crook,  5  Dillon,  453, 
464,  were  obiter  dicta.  The  Case  of  Reynold*  was  an  indictment  in 
the  Circuit  Court  of  the  United  States  for  the  Western  District  of 
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Arkansas  for  a  murder  iu  the  Indian  country,  of  which  that  court  had 
jurisdiction  if  cither  the  accused  or  the  dead  man  was  not  an  Indian, 
and  was  decided  by  Judge  Parker  in  favor  of  the  jurisdiction,  upon  the 
ground  that  both  were  white  men,  and  that,  conceding  the  one  to  be 
an  Indian  by  marriage,  the  other  never  was  an  Indian  in  any  sense, 
o  Dillon,  397,  404.  Each  of  the  other  two  cases  was  a  writ  of  habeas 
corpus  ;  and  any  persou,  whether  a  citizen  or  not,  unlawfully  restrained 
of  his  liberty,  is  entitled  to  that  writ.  Case  of  the  Hottentot  Venus, 
13  East,  195;  Case  of  Dos  Santos,  2  Brock.  493;  In  re  Kaine,  14 
How.  103.  In  Kenyan's  Case,  Judge  Parker  held  that  the  court  in 
which  the  prisoner  had  been  convicted  had  no  jurisdiction  of  the  sub- 
ject-matter, because  the  place  of  the  commission  of  the  act  was  beyond 
the  territorial  limits  of  its  jurisdiction,  and,  as  was  truly  said,  4  this 
alone  would  be  conclusive  of  this  case.'  5  Dillon,  390.  In  United 
States  v.  Crook,  the  Ponca  Indians  were  discharged  by  Judge  Dundy 
because  the  military  officers  who  held  them  were  taking  them  to  the 
Indian  Territory  by  force  and  without  any  lawful  authority  (5  Dillon, 
468),  and  in  the  case  at  bar,  as  the  record  before  us  shows,  that 
learned  judge  concurred  in  the  judgment  below  for  the  defendant. 

"The  law  upon  the  question  before  us  has  been  well  stated  by  Judge 
Deady  in  the  District  Court  of  the  United  States  for  the  District  of 
Oregon.  In  giving  judgment  against  the  plaintiff  in  a  ease  resembling 
the  case  at  bar,  he  said:  1  Being  born  a  member  of  44  an  independent 
political  community  "  —  the  Chinook  —  he  was  not  born  subject  to  the 
jurisdiction  of  the  United  States  —  not  born  in  its  allegiance.'  McKay 
v.  Campbell,  2  Sawyer,  118,  134.  And  in  a  later  case  he  said:  4  But 
an  Indian  cannot  make  himself  a  citizen  of  the  United  States  without 
the  consent  and  co-operation  of  the  government.  The  fact  that  he 
has  abandoned  his  nomadic  life  or  tribal  relations,  and  adopted  the 
habits  and  manners  of  civilized  people,  may  be  a  good  reason  why  he 
should  be  made  a  citizen  of  the  United  States,  but  does  not  of  itself  make 
him  one.  To  be  a  citizen  of  the  United  States  is  a  political  privilege 
which  no  one,  not  born  to,  can  assume  without  its  consent  in  some 
form.  The  Indians  in  Oregon,  not  being  born  subject  to  the  jurisdic- 
tion of  the  United  States,  were  not  born  citizens  thereof,  and  I  am  not 
aware  of  any  law  or  treaty  by  which  any  of  them  have  been  made  so 
since.'    United  States  v.  Osborne,  6  Sawyer,  406,  409. 

4k  Upon  the  question  whether  any  action  of  a  State  can  confer  rights 
of  citizenship  on  Indians  of  a  tribe  still  recognized  by  the  United  States 
as  retaining  its  tribal  existence,  we  need  not,  and  do  not,  express  an 
opinion,  because  the  State  of  Nebraska  is  not  shown  to  have  taken  any 
action  affecting  the  condition  of  this  plaintiff.  See  Chirac  v.  Chirac, 
2  Wheat.  259  -  Fellmcs  v.  Blacksmith,  19  How.  3G6  ;  United  States 
v.  Ilolliday,  3  Wall.  407,  420;  United  Stales  v.  Joseph,  94  U.  S. 
614,  618. 

ki  The  plaintiff,  not  being  a  citizen  of  the  United  States  under  the 
Fourteenth  Amendment  of  the  Constitution,  has  been  deprived  of  no 
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right  secured  by  the  Fifteenth  Amendment,  and  cannot  maintain  this 
action."  Judgment  affirmed. 

[Harlan,  J.,  for  himself,  and  Woods,  J.,  gave  a  dissenting  opinion  in 
which  it  was  said  that  "according  to  the  doctrines  of  the  court,  in 
this  case  —  if  we  do  not  wholly  misapprehend  the  effect  of  its  decision 
—  the  plaintiff,  if  born  while  his  parents  were  members  of  an  Indian 
tribe,  would  not  be  embraced  by  the  amendment,  even  had  he  been,  at 
the  time  it  was  adopted,  a  permanent  resident  of  one  of  the  States,  sub- 
ject to  taxation,  and,  in  fact,  paying  property  and  personal  taxes,  to 
the  full  extent  required  of  the  white  race  in  the  same  State."]  1 


UNITED  STATES  v.  KAGAMA. 
Supreme  Court  of  the  United  States.  1886. 

[118      S.  375.  | 

Mr.  Solicitor- General,  for  plaintiff  in  error.  Mr.  Joseph  D.  Redding, 
for  defendants  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

The  case  is  brought  here  by  certificate  of  division  of  opinion  between 
the  Circuit  Judge  and  the  District  Judge  holding  the  Circuit  Court  of 
the  United  States  for  District  of  California. 

The  questions  certified  arise  on  a  demurrer  to  an  indictment  against 
two  Indians  for  murder  committed  on  the  Indian  reservation  of  Iloopa 
Valley,  in  the  State  of  California,  the  person  murdered  being  also  an 
Indian  of  said  reservation. 

Though  there  are  six  questions  certified  as  the  subject  of  difference, 
the  point  of  them  all  is  well  set  out  in  the  third  and  sixth,  which  are  as 
follows :  — 

kk3.  Whether  the  provisions  of  said  section  9  (of  the  Act  of  Congress 
of  March  3,  188.")),  making  it  a  crime  for  one  Indian  to  commit  murder 

1  By  the  United  States  Land  in  Severalty  Art  of  February  «.  1*S7,  s.  6  1 1  Snpp.  to 
Rev.  St.  U.  S.  536),  "  Every  Indian  born  within  the  territorial  limits  of  the  United 
States  who  has  voluntarily  taken  np,  within  said  limits,  his  residence  separate  ami 
apart  from  any  tribe  of  Indians  therein  and  has  adopted  the  habits  of  civilized  life,  is 
hereby  declared  to  be  a  citizen  of  the  United  States." 

As  to  the  status  of  tribal  Indians  in  the  different  States,  see  I),mz.V  v.  \\~rl*j\iish, 
10S  Mass.  133;  Smeen  Snum  v.  Christie,  126  X.  Y.  122;  State  v.  AVi/>7.  24  Atl. 
liep.  943  (Maiue,  1892)  ;  The  Cherohe  Trust  Fun<l*.  117  U.  S.  288,  303.  In  the  last- 
named  case  it  is  said  of  cloven  or  twelve  hundred  Chomkces  who  remained  at  the  East 
when  tho  "Xatiou"  was  removed  to  the  West,  "  They  ceased  to  be  a  part  of  the 
Cherokee  Xation,  and  henceforth  they  became  citizens  of  and  were  subject  to  the  laws 
of  the  State  in  which  they  resided."  In  Stat*  v.  .\V  «■«//,  this  language  is  quoted  as 
applicable  to  all  tho  Indians  of  Maine.  In  Massachusetts  by  a  statute  of  1869  (c.  463, 
s.  1)  all  Indians  in  the  State  were  declared  to  be  "citizens  of  tho  Commonwealth." 
—  Ed. 
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upon  anotlier  Indian,  upon  an  Indian  reservation  situated  wholly  within 
the  limits  of  a  State  of  the  Union,  and  making  such  Indian  so  commit- 
ting the  crime  of  murder  within  and  upon  such  Indian  reservation  'sub- 
ject to  the  same  laws'  and  subject  to  be  'tried  in  the  same  courts,  and 
in  the  same  manner,  and  subject  to  the  same  penalties  as  are  all  other 
persons'  committing  the  crime  of  murder  1  within  the  exclusive  jurisdic- 
tion of  the  United  States/  is  a  constitutional  and  valid  law  of  the  United 
States?" 

"6.  Whether  the  courts  of  the  United  States  have  jurisdiction  or 
authority  to  try  and  punish  an  Indian  belonging  to  an  Indian  tribe  for 
committing  the  crime  of  murder  upon  another  Indian  belonging  to  the 
same  Indian  tribe,  both  sustaining  the  usual  tribal  relations,  said  crime 
having  been  committed  upon  an  Indian  reservation  made  and  set  apart 
for  the  use  of  the  Indian  tribe  to  which  said  Indians  both  belong?" 

The  indictment  sets  out  in  two  counts  that  Kagama,  alias  Pact  ah 
Billy,  an  Indian,  murdered  Iyouse,  alias  Ike.  another  Indian,  nt  Hum- 
boldt County,  in  the  State  of  California,  within  the  limits  of  the  Hocpa 
Valley  Reservation,  and  it  charges  Mahawaha,  alias  Hen,  also  an  Indian, 
with  aiding  and  abetting  in  the  murder. 

The  law  referred  to  in  the  certificate  is  the  last  section  of  the  Indian 
Appropriation  Act  of  that  year,  and  is  as  follows  :  — 

D.  That  immediately  upon  and  after  the  date  of  the  passage  of 
this  Act  all  Indians  committing  against  the  person  or  property  of  another 
Indian  or  other  person  any  of  the  following  crimes,  namely,  murder, 
manslaughter,  rape,  assault  with  intent  to  kill,  arson,  burglary  and  lar- 
ceny, within  any  Territory  of  the  United  States,  and  either  within  or 
without  the  Indian  reservation,  shall  be  subject  therefor  to  the  laws  of 
said  Territory  relating  to  said  crimes,  and  shall  be  tried  therefor  in  the 
same  courts  and  in  the  same  manner,  ami  shall  be  subject  to  the  same 
penalties,  as  are  all  other  persons  charged  with  the  commission  of  the 
said  crimes,  respectively;  and  the  said  courts  are  hereby  given  juris- 
diction in  all  such  cases  ;  and  all  such  Indians  committing  any  of  the 
above  crimes  against  the  person  or  property  of  another  Indian  or  other 
person,  within  the  boundaries  of  any  State  of  the  United  States,  and 
within  the  limits  of  any  Indian  reservation,  shall  be  subject  to  the  same 
laws,  tried  in  the  same  courts  and  in  the  same  manner,  and  subject  to 
the  same  penalties,  a?  are  all  other  persons  committing  any  of  the  above 
crimes  within  the  exclusive  jurisdiction  of  the  United  States."  23  Stat. 
eh.  341,  3G2;  §  9,385. 

The  above  enactment  is  clearly  separable  into  two  distinct  definitions 
of  the  conditions  under  which  Indians  may  be  punished  for  the  same 
crimes  as  defined  by  the  common  law.  The  first  of  these  is  where  the 
offence  is  committed  within  the  limits  of  a  territorial  government,  whether 
on  or  off  an  Indian  reservation.  In  this  class  of  cases  the  Indian 
charged  with  the  crime  shall  be  judged  by  the  laws  of  the  Territory  on 
that  subject,  and  tried  by  its  courts.  This  proposition  itself  is  new  in 
legislation  of  Congress,  which  has  heretofore  only  undertaken  to  punish 
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an  Indian  who  sustains  the  usual  relation  to  his  tribe,  and  who  commits 
the  offence  in  the  Indian  country,  or  on  an  Indian  reservation,  in  excep- 
tional cases  ;  as  where  the  offence  was  against  the  person  or  property 
of  a  white  man,  or  was  some  violation  of  the  trade  and  intercourse 
regulations  imposed  by  Congress  on  the  Indian  tribes.  It  is  new. 
because  it  now  proposes  to  punish  these  offences  when  they  are  com- 
mitted b}*  one  Indian  on  the  person  or  property  of  another. 

The  second  is  where  the  offence  is  committed  by  one  Indian  against 
the  person  or  property  of  another,  within  the  limits  of  a  State  of  the 
Union,  but  on  an  Indian  reservation.  In  this  case,  of  which  the  State 
and  its  tribunals  would  have  jurisdiction  if  the  offence  was  committed 
by  a  white  man  outside  an  Indian  reservation,  the  courts  of  the  United 
States  are  to  exercise  jurisdiction  as  if  the  offence  had  been  committed 
at  some  place  within  the  exclusive  jurisdiction  of  the  United  States. 
The  first  clause  subjects  all  Indians  guilty  of  these  crimes  committed 
within  the  limits  of  a  Territory,  to  the  laws  of  that  Territory,  and  to  its 
courts  for  trial.  The  second,  which  applies  solely  to  offences  by  Indians 
which  are  committed  within  the  limits  of  a  State  and  the  limits  of  a 
reservation,  subjects  the  offenders  to  the  laws  of  the  United  States 
passed  for  the  government  of  places  under  the  exclusive  jurisdiction  of 
those  laws,  and  to  trial  by  the  courts  of  the  United  States.  This  is  a 
still  further  advance,  as  asserting  this  jurisdiction  over  the  Indians 
within  the  limits  of  the  States  of  the  Union. 

Although  the  offence  charged  in  this  indictment  was  committed  within 
a  State  and  not  within  a  Territory,  the  considerations  which  are  neces- 
sary to  a  solution  of  the  problem  in  regard  to  the  one  must  in  a  large 
degree  affect  the  other. 

The  Constitution  of  the  United  States  is  almost  silent  in  regard  to 
the  relations  of  the  government  which  was  established  by  it  to  the 
numerous  tribes  of  Indians  within  its  borders. 

In  declaring  the  basis  on  which  representation  in  the  lower  branch  of 
the  Congress  and  direct  taxation  should  be  apportioned,  it  was  fixed 
that  it  should  be  according  to  numbers,  excluding  Indians  not  taxed, 
which,  of  course,  excluded  nearly  all  of  that  race,  but  which  meant  that 
if  there  were  such  within  a  State  as  were  taxed  to  support  the  govern- 
ment, they  should  be  counted  for  representation,  and  in  the  computation 
for  direct  taxes  levied  by  the  United  States.  This  expression,  exclud- 
ing Indians  not  taxed,  is  found  in  the  XlVth  amendment,  where  it  deals 
with  the  same  subject  under  the  new  conditions  produced  by  the  eman- 
cipation of  the  slaves.  Neither  of  these  shed  much  light  on  the  power 
of  Congress  over  the  Indians  in  their  existence  as  tribes,  distinct  from 
the  ordinary  citizens  of  a  State  or  Territory. 

The  mention  of  Indians  in  the  Constitution  which  has  received  most 
attention  is  that  found  in  the  clause  which  gives  Congress  "power  to 
regulate  commerce  with  foreign  nations  and  among  the  several  States, 
and  with  the  Indian  tribes." 

This  clause  is  relied  on  in  the  argument  in  the  present  case,  the 
vol.  i.  —38 
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proposition  being  that  the  statute  under  consideration  is  a  regulation 
of  commerce  with  the  Indian  tribes.  But  we  think  it  would  be  a  very 
strained  construction  of  this  clause,  that  a  system  of  criminal  laws  for 
Indians  living  peaceably  in  their  reservations,  which  left  out  the  entiro 
code  of  trade  and  intercourse  laws  justly  enacted  under  that  provision, 
and  established  punishments  for  the  common-law  crimes  of  murder, 
manslaughter,  arson,  burglary,  larceny,  and  the  like,  without  any  refer- 
ence to  their  relation  to  any  kind  of  commerce,  was  authorized  by  the 
grant  of  power  to  regulate  commerce  with  the  Indian  tribes.  "While  we 
are  not  able  to  see,  in  either  of  these  clauses  of  the  Constitution  and  its 
amendments,  any  delegation  of  power  to  enact  a  code  of  criminal  law 
for  the  punishment  of  the  worst  class  of  crimes  known  to  civilized  life 
when  committed  by  Indians,  there  is  a  suggestion  in  the  manner  in 
which  the  Indian  tribes  are  introduced  into  that  clause,  which  may  have 
a  bearing  on  the  subject  before  us.  The  commerce  with  foreign  nations 
is  distinctly  stated  as  submitted  to  the  control  of  Congress.  "Were  the 
Indian  tribes  foreign  nations?  If  so.  they  came  within  the  first  of  the 
three  classes  of  commerce  mentioned,  and  did  not  need  to  be  repeated 
as  Indian  tribes.  Were  they  nations,  in  the  minds  of  the  framers  of  the 
Constitution?  If  so,  the  natural  phrase  would  have  been  "foreign 
nations  and  Indian  nations,"  or,  in  the  terseness  of  language  uniformly 
used  by  the  framers  of  the  instrument,  it  would  naturally  have  been 
"foreign  and  Indian  nations."  And  so  in  the  case  of  The  Cherokee 
Nation  v.  77ie  State  of  Georgia,  5  Pet.  1,  20,  brought  in  the  .Supreme 
Court  of  the  United  States,  under  the  declaration  that  the  judicial  power 
extends  to  suits  between  a  State  and  foreign  States,  and  giving  to  the 
Supreme  Court  original  jurisdiction  where  a  State  is  a  party,  it  was 
conceded  that  Georgia  as  a  State  came  within  the  clause,  but  held  that 
the  Cherokecs  were  not  a  State  or  nation  within  the  meaning  of  the 
Constitution,  so  as  to  be  able  to  maintain  the  suit. 

But  these  Indians  are  within  the  geographical  limits  of  the  United 
States.  The  soil  and  the  people  within  these  limits  are  under  the 
political  control  of  the  government  of  the  United  States,  or  of  the 
States  of  the  Union.  There  exist  within  the  broad  domain  of  sover- 
eignty but  these  two.  There  may  be  cities,  counties,  and  other  organ- 
ized bodies  with  limited  legislative  functions,  but  they  are  all  derived 
from,  or  exist  in,  subordination  to  one  or  the  other  of  these.  The  terri- 
torial governments  owe  all  their  powers  to  the  statutes  of  the  United 
States  conferring  on  them  the  powers  which  they  exercise,  and  which 
are  liable  to  be  withdrawn,  modified,  or  repealed  at  any  time  by  Con- 
gress. What  authority  the  State  governments  may  have  to  enact  crimi- 
nal laws  for  the  Indians  will  be  presently  considered.  But  this  power  of 
Congress  to  organize  territorial  governments,  and  make  laws  for  their 
inhabitants,  arises  not  so  much  from  the  clause  in  the  Constitution  in 
regard  to  disposing  of  and  making  rules  and  regulations  concerning 
the  Territory  and  other  property  of  the  United  States,  as  from  the 
ownership  of  the  country  in  which  the  Territories  are,  and  the  right  of 
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exclusive  sovereignty  which  must  exist  in  the  national  government, 
and  can  be  found  nowhere  else.    Murphy  v.  Ramsey,  114  U.  S.  15,  44. 

In  the  case  of  American  Ins.  Co.  v.  Canter,  1  Pet.  511,  542,  in 
which  the  condition  of  the  people  of  Florida,  then  under  a  territorial 
government,  was  under  consideration,  Marshall,  Chief  Justice,  said  : 
"Perhaps  the  power  of  governing  a  Territory  belonging  to  the  United 
States,  which  has  not,  by  becoming  a  State,  acquired  the  means  of  self- 
government,  may  result  necessarily  from  the  fact  that  it  is  not  within 
the  jurisdiction  of  any  particular  State,  and  is  within  the  power  and 
jurisdiction  of  the  United  States.  The  right  to  govern  may  be  the 
inevitable  consequence  of  the  right  to  acquire  territory.  Whichever 
may  be  the  source  whence  the  power  is  derived,  the  possession  of  it  is 
unquestioned." 

In  the  case  of  the  United  States  v.  Jioyers,  4  How.  5G7,  572,  where 
a  white  man  pleaded  in  abatement  to  an  indictment  for  murder  com- 
mitted in  the  country  of  the  Cherokee  Indians,  that  he  had  been  adopted 
by  and  become  a  member  of  the  Cherokee  tribe,  Chief  Justice  Taney 
said:  "The  country  in  which  the  crime  is  charged  to  have  been  com- 
mitted is  a  part  of  the  territory  of  the  United  States,  and  not  within 
the  limits  of  any  particular  State.  It  is  true  it  is  occupied  by  the 
Cherokee  Indians.  But  it  has  been  assigned  to  them  by  the  United 
States  as  a  place  of  domicil  for  the  tribe,  and  they  hold  with  the  assent 
of  the  United  States,  and  under  their  authority."  After  referring  to 
the  policy  of  the  European  nations  and  the  United  States  in  asserting 
dominion  over  all  the  country  discovered  by  them,  and  the  justice  of 
this  course,  he  adds:  kkBut  had  it  been  otherwise,  and  were  the  right 
and  the  propriety  of  exercising  this  power  now  open  to  question,  yet  it 
is  a  question  for  the  law-making  and  political  departments  of  the  gov- 
ernment, and  not  for  the  judicial.  It  is  our  duty  to  expound  and  execute 
the  law  as  we  find  it,  and  we  think  it  too  firmly  and  clearly  established 
to  admit  of  dispute,  that  the  Indian  tribes,  residing  within  the  territorial 
limits  of  the  United  States,  are  subject  to  their  authority,  and  when  the 
country  occupied  by  one  of  them  is  not  within  the  limits  of  one  of  the 
States,  Congress  may  by  law  punish  any  otfence  committed  there,  no 
matter  whether  the  offender  be  a  white  man  or  an  Indian." 

The  Indian  reservation  in  the  case  before  us  is  land  bought  by  the 
United  States  from  Mexico  by  the  treaty  of  Ouadaloupc  Hidalgo,  and 
the  whole  of  California,  with  the  allegiance  of  its  inhabitants,  many  of 
whom  were  Indians,  was  transferred  by  that  treaty  to  the  United  States. 

The  relation  of  the  Indian  tribes  living  within  the  borders  of  the 
United  States,  both  before  and  since  the  devolution,  to  the  people  of 
the  United  States  has  always  been  an  anomalous  one  and  of  a  complex 
character. 

Following  the  policy  of  the  European  governments  in  the  discovery 
of  America  towards  the  Indians  who  were  found  here,  the  colonies 
before  the  Revolution  and  the  States  and  the  United  States  since,  have 
recognized  in  the  Indians  a  possessory  right  to  the  soil  over  which  they 
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roamed  and  hunted  and  established  occasional  villages.  But  they 
asserted  an  ultimate  title  in  the  land  itself,  by  which  the  Indian  tribes 
were  forbidden  to  sell  or  transfer  it  to  other  nations  or  peoples  without 
the  consent  of  this  paramount  authority.  When  a  tribe  wished  to  dis- 
pose of  its  land,  or  any  part  of  it,  or  the  State  or  the  United  States 
wished  to  purchase  it,  a  treaty  with  the  tribe  was  the  only  mode  in 
which  this  could  be  done.  The  United  States  recognized  no  right  in 
private  persons,  or  in  other  nations,  to  make  such  a  purchase  by  treaty 
or  otherwise.  With  the  Indians  themselves  these  relations  are  equally 
difficult  to  define.  They  were,  and  always  have  been,  regarded  as 
having  a  semi-independent  position  when  they  preserved  their  tribal 
relations  ;  not  as  States,  not  as  nations,  not  as  possessed  of  the  full 
attributes  of  sovereignty,  but  as  a  separate  people,  with  the  power  of 
regulating  their  internal  and  social  relations,  and  thus  far  not  brought 
under  the  laws  of  the  Union  or  of  the  State  within  whose  limits  they 
resided. 

Perhaps  the  best  statement  of  their  position  is  found  in  the  two  opin- 
ions of  this  court  by  Chief  Justice  Marshall  in  the  case  of  The  Cherokee 
Nation  v.  Georgia,  o  l'et.  1,  and  in  the  case  of  Worcester  v.  Mate  of 
(leoryia,  G  Pet.  .r)l">.  f>'50.  These  opinions  are  exhaustive;  and  in  the 
separate  opinion  of  Mr.  Justice  Baldwin,  in  the  former,  is  a  very  valu- 
able resume  of  the  treaties  and  statutes  concerning  the  Indian  tribes 
previous  to  and  during  the  confederation. 

In  the  first  of  the  above  cases  it  was  held  that  these  tribes  were 
neither  States  nor  nations,  had  only  some  of  the  attributes  of  sover- 
eignty, and  could  not  be  so  far  recognized  in  that  capacity  as  to  sustain 
a  suit  in  the  Supreme  Court  of  the  United  States.  In  the  second  case 
it  was  said  that  they  were  not  subject  to  the  jurisdiction  asserted  over 
them  by  the  State  of  Georgia,  which,  because  they  were  within  its 
limits,  where  they  had  been  for  ages,  had  attempted  to  extend  her  laws 
and  the  jurisdiction  of  her  courts  over  them. 

In  the  opinions  in  these  cases  they  are  spoken  of  as  "wards  of  the 
nation,"  "pupils,"  as  local  dependent  communities.  In  this  spirit  the 
United  States  has  conducted  its  relations  to  them  from  its  organization 
to  this  time.  But,  after  an  experience  of  a  hundred  years  of  the  treaty- 
making  system  of  government,  Congress  has  determined  upon  a  new 
departure  — to  govern  them  by  Acts  of  Congress.  This  is  seen  in  the 
Act  of  March  3,  1871,  embodied  in  §  2079  of  the  Revised  Statutes: 

No  Indian  nation  or  tribe,  within  the  territory  of  the  United  States, 
shall  be  acknowledged  or  recognized  as  an  independent  nation,  tribe, 
or  power,  with  whom  the  United  States  may  contract  by  treaty  ;  but 
no  obligation  of  any  treaty  lawfully  made  and  ratified  with  any  such 
Indian  nation  or  tribe  prior  to  March  third,  eighteen  hundred  and 
seventy-one,  shall  be  hereby  invalidated  or  impaired." 

The  case  of  Crow  Dog.  100  U.  S.  "mO,  in  which  an  agreement  with 
the  Sioux  Indians,  ratified  by  an  Act  of  Congress,  was  supposed  to 
extend  over  them  the  laws  of  the  United  States  and  the  jurisdiction  of 
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its  courts,  covering  murder  and  other  grave  crimes,  shows  the  purpose 
of  Congress  in  this  new  departure.  The  decision  in  that  case  admits 
that  if  the  intention  of  Congress  had  been  to  punish,  by  the  United 
States  courts,  the  murder  of  one  Indian  by  another,  the  law  would  have 
been  valid.  But  the  court  could  not  see,  in  the  agreement  with  the 
Indians  sanctioned  by  Congress,  a  purpose  to  repeal  §  214G  of  the  Re- 
vised Statutes,  which  expressly  excludes  from  that  jurisdiction  the  case 
of  a  crime  committed  by  one  Indian  against  another  in  the  Indian 
country.  The  passage  of  the  Act  now  under  consideration  was  designed 
to  remove  that  objection,  and  to  go  further  by  including  such  crimes  on 
reservations  lying  within  a  State. 

Is  this  latter  fact  a  fatal  objection  to  the  law?  The  statute  itself 
contains  no  express  limitation  upon  the  powers  of  a  State  or  the  juris- 
diction of  its  courts.  If  there  be  any  limitation  in  either  of  these,  it 
grows  out  of  the  implication  arising  from  the  fact  that  Congress  has 
defined  a  crime  committed  within  the  State,  and  made  it  punishable  in 
the  courts  of  the  United  States.  But  Congress  lias  done  this,  and  can 
do  it,  with  regard  to  all  offences  relating  to  matters  to  which  the  Federal 
authority  extends.    Does  that  authority  extend  to  this  case? 

It  will  be  seen  at  once  that  the  nature  of  the  offence  (murder)  is  one 
which  in  almost  all  cases  of  its  commission  is  punishable  by  the  laws  of 
the  States,  and  within  the  jurisdiction  of  their  courts.  The  distinction 
is  claimed  to  be  that  the  offence  under  the  statute  is  committed  by  an 
Indian,  that  it  is  committed  on  a  reservation  set  apart  within  the  State 
for  residence  of  the  tribe  of  Indians  by  the  United  States,  and  the  fair 
inference  is  that  the  offending  Indian  shall  belong  to  that  or  some  other 
tribe.  It  does  not  interfere  with  the  process  of  the  State  courts  within 
the  reservation,  nor  with  the  operation  of  State  laws  upon  white  people 
found  there.  Its  effect  is  confined  to  the  acts  of  an  Indian  of  some  tribe, 
of  a  criminal  character,  committed  within  the  limits  of  the  reservation. 

It  seems  to  us  that  this  is  within  the  competency  of  Congress.  These 
Indian  tribes  are  the  wards  of  the  nation.  They  are  communities 
dependent  on  the  United  States.  Dependent  largely  for  their  daily 
food.  Dependent  for  their  i>olitical  rights.  They  owe  no  allegiance  to 
the  States,  and  receive  from  them  no  protection.  Because  of  the  local 
ill  feeling,  the  people  of  the  States  when;  they  arc  found  are  often  their 
deadliest  enemies.  From  their  very  weakness  and  helplessness,  so 
largely  due  to  the  course  of  dealing  of  the  Federal  government  with 
them  and  tins  treaties  in  which  it  has  been  promised,  there  arises  the 
duty  of  protection,  and  with  it  the  power.  This  has  always  been  recog- 
nized by  the  Executive  and  by  Congress,  and  by  this  court,  whenever 
the  question  has  arisen. 

In  the  case  of  Worcester  v.  The  State  of  Georgia,  above  cited,  it  was 
held  that,  though  the  Indians  had  by  treaty  sold  their  land  within  that 
State,  and  agreed  to  remove  away,  which  they  had  failed  to  do,  the 
State  could  not,  while  they  remained  on  those  lands,  extend  its  laws, 
criminal  and  civil,  over  the  tribes  ;  that  the  duty  aud  power  to  compel 
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their  removal  was  in  the  United  States,  and  the  trihe  was  under  their 
protection,  and  could  not  be  subjected  to  the  laws  of  the  State  and  the 
process  of  its  courts. 

The  same  tiling  was  decided  in  the  case  of  Fellows  v.  lilacksmith  <fc 
Others,  l'J  How.  306.  Jn  this  case,  also,  the  Indians  had  sold  their 
lands  under  supervision  of  the  Slates  of  Massachusetts  and  of  New 
York,  and  had  agreed  to  remove  within  a  given  time.  When  the  time 
came  a  suit  to  recover  some  of  the  land  was  brought  in  the  Supreme 
Court  ol*  New  York,  which  gave  judgment  for  the  plaintiff.  l»ut  this 
court  held,  on  writ  of  error,  that  the  State  could  not  enforce  this  removal, 
but  the  duty  and  the  power  to  do  so  was  in  the  United  States.  See 
also  the  case  of  the  Kaunas  Indians,  5  Wall.  737  ;  New  York  Indians, 
5  Wall.  7G1. 

The  power  of  the  general  government  over  these  remnants  of  a  race 
once  powerful,  now  weak  and  diminished  in  numbers,  is  neeessarv  to 
their  protection,  as  well  as  to  the  safety  of  those  among  whom  they 
dwell.  It  must  exist  in  that  government,  because  it  never  has  existed 
anywhere  else,  U'cause  the  theatre  of  its  exercise  is  within  the  geo- 
graphical limits  of  the  United  States,  because  it  has  never  been  denied, 
and  because  it  alone  can  enforce  its  laws  on  all  the  tribes. 

We  answer  the  tjuestions  jiropounded  to  us,  that  the  0th  section  of  the 
Act  of  March,  lS.sf),  is  a  ralid  law  in  both  its  branches,  and  that 
the  Circuit  Court  of  the  United  States  for  the  District  of  California 
has  jurisdiction  of  the  offence  charged  in  the  indictment  in  this 
case.1 

i  See  also  (,'on-s/ta>/^e,  Pet'r,  1.10  U.  S.  343  (1889),  and  U.  S.  v.  Oslorne,  6  Sawyer, 
IT.  S.  C.  ('.  Pep.  (Oregon)  406  (1*80). 

The  legal  and  political  condition  of  the  tribal  Indians  was  carefully  treated,  in  1  s'.U , 
in  two  articles  entitled  "A  People  without  Law,"  in  the  I  Ictober  and  November  numbers 
of  the"  Atlantic  Monthly,"  Vol.  C>s,  jip.  MO,  f,7b.  (if  the  leading  modern  statutes,  of 
general  application,  relating  to  these  people,  it  is  there  said  (p.  f>76)  :  "Three  impor- 
tant laws  regarding  the  Indians  remain  to  be  mentioned,  one  of  which  was  incorporated 
in  the  Revised  Statutes. 

"  ('/)  A  statute  of  March  .1, 1871,  rends :  '  No  Indian  nation  or  trihe  within  the  terri- 
tory of  the  United  States  shall  he  acknowledged  or  recognized  as  an  independent  nation, 
trihe,  or  power  with  whom  the  United  States  may  contract  by  treaty,' — saving,  how- 
ever, the  obligation  of  previous  treaties.  .  .  .  Yet  we  do  make  'agreements'  with 
them  as  with  a  separate  people;  and  the  chief  result  of  this  law  is,  and  w:is  intended 
to  he,  that  it  is  no  longer  the  President  and  Senate  (the  treaty-making  power)  that 
conclude  these  measures,  hut  the  legislative  body.  Congress.  This  statute  was  the 
result  of  a  struggle  on  the  part  of  the  Mouse  of  Representatives  to  slmre  in  these  pro- 
ceeding*, and  was  forced  upon  t In*  Senate  on  the  last  day  of  a  .session  by  putting  it  into 
an  appropriation  bill.  It  was  thought  at  the  time  by  so  competent  an  observer  as 
(ieneral  Walker,  formerly  Commissioner  of  Indian  Affairs,  to  be  'a  deadly  blow  at  the 
tribal  autonomy  ; '  ami  so  it  was,  in  the  logic  of  it.  Put  the  step  was  not  then  followed 
up,  for  it  did  not  represent  any  clear  determination  of  Congress  to  end  the  old  methods  ; 
and  this  strange  notion  of  refusing  to  make  treaties  with  a  people  with  whom  we  con- 
tinue to  go  to  war  has  remained  on  our  stntnte-book  as  another  of  the  many  anomalies 
that  mark  our  Indian  policy.  .  .  . 

'•  C)  The  second  statute' is  that  of  March  3,  1885.  It  followed  up  timidly  the  logic  of 
the  law  of  1871,  though  for  only  a  step  or  two  ;  but  it  marked  the  greates:  advance  yet 
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reached  in  the  process  of  assuming  the  direct  government  of  the  Indians.  The  law 
provided  that  thereafter  Indian!*  should  be  punished  for  committing  upon  Indians  or 
others  any  one  of  seven  hailing  crimes  (murder,  manslaughter,  assault  with  intent  to 
kill,  rape,  arson,  burglary,  or  larceny) :  if  in  a  territory  (whetlier  on  or  off  a  reserva- 
tion), under  the  territorial  laws  and  in  the  territorial  courts;  and  if  in  a  State  and  ou 
a  reservation,  then  under  the  same  laws  and  in  the  same  courts  as  if  the  act  were  done 
in  a  place  within  the  exclusive  jurisdiction  of  the  United  States.  This  is  a  very  impor- 
tant statute.  In  principle  it  claims  for  the  United  States  full  jurisdiction  over  the 
Indians  upon  their  reservations,  whetlier  in  a  State  or  Territory.  Heretofore,  the  laws, 
for  example,  the  statute  of  1817  and  the  renewals  of  it,  had  excepted  the  acts  of  Indians 
committed  upon  their  fellows  within  the  Indian  country.  The  acts  of  Indians  against 
white  persons  or  of  whites  against  Indians  had  been  dealt  with,  but  the  internal  economy 
of  Indian  government  was  not  invaded  in  its  dealing  or  refusing  to  deal  with  the  rela- 
tions of  meml«ers  of  the  trills  to  one  another.  The  constitutionality,  even,  of  such 
legislation  as  this  of  1885  had  l»eeii  denied.  Judges  had  been  careful  to  avoid  asserting 
this  full  power  in  cases  where  the  reservation  was  in  a  State.  Thus  the  Supreme  Court 
of  the  United  States,  in  1843,  in  holding  good  the  law  of  1817,  which  punished  (in  this 
particular  case)  the  act  of  a  white  man  against  a  white  man  in  the  Indian  country, 
among  the  Cherokees,  said  :  4  Where  the  country  occupied  by  them  is  not  within  the 
limits  of  one  of  the  Suites,  Congress  may  by  law  punish  any  offence  committed  there, 
no  matter  whether  the  offender  bo  a  white  mau  or  an  Indian.'  In  1834,  .Mr.  Justice 
McLean  had  denied  the  power  of  Congress  to  legislate  in  this  way  for  an  Indian  reser- 
vation in  a  State,  while  admitting  it  in  a  Territory  ;  and  in  December,  1870,  the  judi- 
ciary committee  of  the  Senate  of  the  United  States  even  went  so  far  as  to  say,  'An 
Act  of  Congress  which  should  assume  to  treat  the  members  of  a  tribe  as  subject  to  the 
munic  ipal  jurisdiction  of  the  United  Suites  would  be  unconstitutional  a/id  void.'  Hut 
the  air  was  at  last  cleared  in  1886,  when  the  Supreme  Court  of  the  United  Slates  had 
to  deal  with  the  indictment,  under  this  statute,  of  one  Indian  for  the  murder  of  another 
Indian  on  a  reservation  in  the  State  of  California.  .  .  . 

"  The  existence  of  this  right  and  power,  and  the  clear  and  authoritative  declaration 
of  it  by  the  Supreme  Court  of  the  United  Suites  for  the  first  time  in  1880,  have  brought 
home  to  the  Congress  of  the  United  States  and  to  us  all,  now  within  these  recent  years, 
a  great  weight  of  responsibility.  It  may  have  been  thought  possible  before  to  deny  the 
legal  power  fully  to  govern  the  Indians.  It  cannot  be  denied  now.  Under  such  cir- 
cumstances, the  mere  neglect  or  refusal  to  act  is  itself  action,  and  action  of  the  worst 
kind. 

"  (c)  The  third  and  last  of  these  statutes  —  and  the  last  upon  which  I  shall  comment 
—  is  the  General  Laud  in  Severalty  Law  (often  known  as  the  Dawes  Hill).  This  was 
p.issed  in  February,  18  s;,  within  nine  months  of  the  great  decision  upon  which  I  have 
just  been  remarking:  the  dates  are  May  10,  ins*;,  and  February  8,  1S87.  Hut  it  was 
pending  in  Congress  at  the  time  of  that  decision,  and  had  long  been  pending  there 
under  bitter  opposition.  This  great  enactment  opens  the  way,  within  a  generation  or 
two,  to  settle  the  whole  Indian  question.  Whether  it  is  to  be  regarded  as  a  good  law 
or  a  bad  one,  howewr,  de|>cnds  on  the  moderation  with  which  it  is  administered.  The 
peculiarity  of  it  is  not,  that  its  methods  are  new,  for  similar  arrangements  had  repeatedly 
been  made,  for  a  score  of  years  before,  in  the  case  of  particular  tribes,  as  the  Winiie- 
bagoes  in  18153,  the  Stockbridge  Munsee  Indians  in  1871,  the  Utes  in  1>>0.  and  the 
Omahas  in  1882.  Hut  now,  by  a  general  law  applicable  to  all  reservations,  the  Presi- 
dent is  given  power  to  make  almost  every  reservation  Indian  outside  the  civilized 
tribes  a  land  owner  in  severalty  and  a  citizen  of  the  United  States  n</nni>i  his  id!.  The 
right  of  citizenship  is  made  to  follow  the  ownership  of  land." 

See  also  a  valuable  article  on  "The  Legal  Status  of  the  Indian,"  by  George  F. 
Canfield,  Esq.,  uow  of  the  Har  of  tho  City  of  New  York,  in  15  Am.  Law  Kev.  21 
(1881).  — Ed. 
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DEN  d.  MURRAY  et  al.  v.  TUE  HOBOKEN  LAND,  etc. 

COMPANY. 

Supreme  Court  of  the  United  States.  1855. 
[18  I/aw.  i 

Mr.  Van  Winkle  and  Mr.  Wood,  for  the  plaintiffs.  Mr.  Zabriskie, 
Mr.  Gillett,  Mr.  Butler,  and  Mr.  Bradley,  for  the  defendants. 

Mu.  Justice  Cuktis  delivered  the  opinion  of  the  court. 

This  case  comes  before  us  on  a  certiticatc  of  division  of  opinion  of 
the  judges  of  the  Circuit  Court  of  the  United  States  for  the  District  of 
New  Jersey.  It  is  an  action  of  ejectment,  in  which  both  parties  claim 
title  under  Samuel  Swarlwout  —  the  plaintiffs,  under  the  levy  of  an 
execution  on  the  10th  day  of  April,  1839,  and  the  defendants,  under 
a  sale  made  by  the  marshal  of  the  United  States  for  the  District  of 
New  Jersey,  on  the  1st  day  of  June.  1839 —  by  virtue  of  what  is  de- 
nominated a  distress  warrant,  issued  by  the  solicitor  of  the  treasury 
under  the  Act  of  Congress  of  May  15,  1820,  entitled,  u  An  Act  pro- 
viding for  the  Better  Organization  of  the  Treasury  Department."  This 
Act  having  provided,  by  its  first  section,  that  a  lien  for  the  amount  due 
should  exist  on  the  lands  of  the  debtor  from  the  time  of  the  lev}-  and 
record  thereof  in  the  office  of  the;  District  Court  of  the  United  States 
for  the  proper  district,  and  the  date  of  that  levy  in  this  case  being  prior 
to  the  date  of  the  judgment  under  which  the  plaintiffs'  title  was  made, 
the  question  occurred  in  the  Circuit  Court,  "  whether  the  said  warrant 
of  distress  in  the  special  verdict  mentioned,  and  the  proceedings  thereon 
and  anterior  thereto,  under  which  the  defendants  claim  title,  are  suffi- 
cient, under  the  Constitution  of  the  United  States  and  the  law  of  the 
land,  to  pass  and  transfer  the  title  and  estate  of  the  said  Swartwout  in 
and  to  the  premises  in  question,  as  against  the  lessors  of  the  plaintiff." 
Upon  this  question,  the  judges  being  of  opposite  opinions,  it  was  certi- 
fied to  this  court,  and  has  been  argued  by  counsel. 

No  objection  has  been  taken  to  the  warrant  on  account  of  any  defect 
or  irregularity  in  the  proceedings  which  preceded  its  issue.  It  is  not 
denied  that  they  were  in  conformity  with  the  requirements  of  the  Act 
of  Congress.  The  special  verdict  finds  that  Swartwout  was  collector  of 
the  customs  for  the  port  of  New  York  for  eight  years  before  the  29th  of 
March,  1838:  that,  on  the  10th  of  November,  1838,  his  account,  as  such 
collector,  was  audited  by  the  first  auditor,  and  certified  by  the  first 
comptroller  of  the  treasury  ;  and  for  the  balance  thus  found,  amount- 
ing to  the  sum  of  §1,374.119  the  warrant  in  question  was  issued 
by  the  solicitor  of  the  treasury.  Its  validity  is  denied  by  the  plaintiffs, 
upon  the  ground  that  so  much  of  the  Act  of  Congress  as  authorized 
it,  is  in  conflict  with  the  Constitution  of  the  United  States. 

1  The  statcmcut  of  facts  is  omitted.  —  Ed. 
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In  support  of  this  position,  the  plaintiff  relies  on  that  part  of  the 
first  seetion  of  the  third  article  of  the  Constitution  which  requires  the 
judicial  power  of  the  United  States  to  be  vested  in  one  Supreme  Court 
and  in  such  inferior  courts  as  Congress  may,  from  time  to  time,  ordain 
and  establish  ;  the  judges  whereof  shall  hold  their  offices  during  good 
behavior,  and  shall,  at  stated  times,  receive  for  their  services  a  compen- 
sation, which  shall  not  be  diminished  during  their  coutinuance  in  ollice. 
Also,  on  the  second  section  of  the  same  article,  which  declares  that  the 
judicial  power  shall  extend  to  controversies  to  which  the  United  States 
shall  be  a  part}'. 

It  must  be  admitted  that,  if  the  auditing  of  this  account,  and  the 
ascertainment  of  its  balance,  and  the  issuing  of  this  process,  was  an 
exercise  of  the  judicial  power  of  the  United  States,  the  proceeding 
was  void  ;  for  the  officers  who  performed  these  Acts  could  exercise  no 
part  of  that  judicial  power.  They  neither  constituted  a  court  of  the 
United  States,  nor  were  they,  or  either  of  them,  so  connected  with  any 
such  court  as  to  perform  even  any  of  the  ministerial  duties  which  arise 
out  of  judicial  proceedings. 

The  question,  whether  these  Acts  were  an  exercise  of  the  judicial 
power  of  the  United  States,  can  best  be  considered  under  another 
inquiry,  raised  by  the  further  objection  of  the  plaintitf,  that  the  effect 
of  the  proceedings  authorized  by  the  Act  in  question  is  to  deprive  the 
party,  against  whom  the  warrant  issues,  of  his  liberty  and  property, 
"without  due  process  of  law;"  and,  therefore,  is  in  conflict  with  the 
fifth  article  of  the  amendments  of  the  Constitution. 

Taking  these  two  objections  together,  they  raise  the  questions, 
whether,  under  the  Constitution  of  the  United  States,  a  collector  of  the 
customs,  from  whom  a  balance  of  account  has  been  found  to  be  due 
by  accounting  officers  of  the  treasury,  designated  for  that  purpose  by 
law,  can  be  deprived  of  his  liberty,  or  property,  in  order  to  enforce 
payment  of  that  balance,  without  the  exercise  of  the  judicial  power  of 
the  United  States,  ami  yet  by  due  process  of  law,  within  the  meaning 
of  those  terms  in  the  Constitution  ;  and  if  so,  then,  secondly,  whether 
the  warrant  in  question  was  such  due  process  of  law? 

The  words,  "due  process  of  law,"  were  undoubtedly  intended  to 
convey  the  same  meaning  as  the  words,  "by  the  law  of  the  land,"  in 
Magna  Charta.  Lord  Coke,  in  his  commentary  on  those  words  (2  Inst. 
50),  says  they  mean  due  process  of  law.  The  constitutions  which  had 
been  adopted  by  the  several  States  before  the  formation  of  the  Federal 
Constitution,  following  the  language  of  the  great  charter  more  closely, 
generally  contained  the  words, "  but  by  the  judgment  of  his  peers,  or  the 
law  of  the  land."  The  ordinance  of  Congress  of  July  13,  1787,  for 
the  government  of  the  territory  of  the  United  States  northwest  of  the 
river  Ohio,  used  the  same  words. 

The  Constitution  of  the  United  States,  as  adopted,  contained  the 
provision,  that  *' the  trial  of  all  crimes,  except  in  cases  of  impeach- 
ment, shall  be  by  jury."    When  the  fifth  article  of  amendment  contain- 
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ing  the  words  now  in  question  was  made,  the  trial  by  jury  in  criminal 
cases  had  thus  already  been  provided  for.  By  the  sixth  and  seventh 
articles  of  amendment,  further  special  provisions  were  separately  made 
for  that  mode  of  trial  in  civil  and  criminal  cases.  To  have  followed, 
as  in  the  State  constitutions,  and  in  the  ordinance  of  1787,  the  words 
of  Magna  Charta,  and  declared  that  no  person  shall  be  deprived  of  his 
life,  liberty,  or  property  but  by  the  judgment  of  his  peers  or  the  law  of 
the  land,  would  have  been  in  part  superfluous  and  inappropriate.  To 
have  taken  the  clause,  44  law  of  the  land,"  without  its  immediate  con- 
text, might  possibly  have  given  rise  to  doubts,  which  would  be  effect- 
ually dispelled  by  using  those  words  which  the  great  commentator  on 
Magna  Charta  had  declared  to  be  the  true  meaning  of  the  phrase,  44  law 
of  the  land,"'  in  that  instrument,  and  which  were  undoubtedly  then 
received  as  their  true  meaning. 

That  the  warrant  now  in  question  is  legal  process,  is  not  denied.  It 
was  issued  in  conformity  with  an  Act  of  Congress.  But  is  it  44  due 
process  of  law  "  ?  The  Constitution  contains  no  description  of  those 
processes  which  it  was  intended  to  allow  or  forbid.  It  does  not  even 
declare  what  principles  arc  to  be  applied  to  ascertain  whether  it  be  due 
process.  It  is  manifest  that  it  was  not  left  to  the  legislative  power  to 
enact  any  process  which  might  be  devised.  The  article  is  a  restraint  on 
the  legislative  as  well  as  on  the  executive  and  judicial  powers  of  the 
government,  and  cannot  be  so  construed  as  to  leave  Congress  free  to 
make  any  process  44  due  process  of  law,"  by  its  mere  will.  To  what 
principles,  then,  arc  we  to  resort  to  ascertain  whether  this  process, 
enacted  b}-  Congress,  is  due  process?  To  this  the  answer  must  be  two- 
fold. We  must  examine  the  Constitution  itself,  to  see  whether  this 
process  be  in  conflict  with  any  of  its  provisions.  If  not  found  to  be 
so,  we  must  look  to  those  settled  usages  and  modes  of  proceeding 
existing  in  the  common  and  statute  law  of  England,  before  the  emigra- 
tion of  our  ancestors,  and  which  are  shown  not  to  have  been  unsuitcd 
to  their  civil  and  political  condition  by  having  been  acted  on  by  them 
after  the  settlement  of  this  country.  We  apprehend  there  has  been  no 
period,  since  the  establishment  of  the  English  monarchy,  when  there 
has  not  been,  by  the  law  of  the  land,  a  summary  method  for  the  re- 
covery of  debts  due  to  the  Crown,  and  especially  those  due  from 
receivers  of  the  revenues.  It  is  difficult,  at  this  day,  to  trace  with 
precision  all  the  proceedings  had  for  these  purposes  in  the  earliest 
ages  of  the  common  law.  That  they  were  summary  and  severe,  rind 
had  been  used  for  purposes  of  oppression,  is  inferable  from  the  fact 
that  one  chapter  of  Magna  Charta  treats  of  their  restraint.  It  declares  : 
44  We  or  our  bailiffs  shall  not  seize  any  land  or  rent  for  any  debt  as  long 
as  the  present  goods  and  chattels  of  the  debtor  do  suffice  to  pay  the 
debt,  and  the  debtor  himself  be  ready  to  satisfy  therefor.  Neither  shall 
the  pledges  of  the  debtor  be  distrained,  as  long  as  the  principal  debtor 
is  sufficient  for  the  payment  of  the  debt ;  and  if  the  principal  debtor 
fail  in  payment  of  the  debt,  having  nothing  wherewith  to  pay,  or  will 
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not  pay  where  he  is  able,  the  pledges  shall  answer  for  the  debt.  And 
if  they  will,  they  shall  have  the  lands  and  rents  of  the  debtor  until  they 
Ik*  satisfied  of  the  debt  which  they  before  paid  for  him,  except  that  the 
principal  debtor  can  show  himself  to  be  acquitted  against  the  said 
sureties." 

By  the  common  law,  the  body,  lands,  and  goods  of  the  king's  debtor 
were  liable  to  be  levied  on  to  obtain  payment.  In  conformity  with  the 
above  provision  of  Magna  Charta,  a  conditional  writ  was  framed,  com- 
manding the  sherilT  to  inquire  of  the  goods  and  chattels  of  the  debtor, 
and,  if  they  were  insufficient,  then  to  extend  on  the  lands.  3  Co.  12  b; 
Com.  Dig.,  Debt,  G.  2 ;  2  Inst.  19.  But  it  is  said  that  since  the  statute 
33  Hen.  VIII.  c.  39,  the  practice  has  been  to  issue  the  writ  in  an  abso- 
lute form,  without  requiring  any  previous  inquisition  as  to  the  goods. 
Gilbert's  Exch.  127. 

To  authorize  a  writ  of  extent,  however,  the  debt  must  be  matter  of 
record  in  the  king's  exchequer.  The  33  Hen.  VIII.  c.  39,  §50,  made  all 
specialty  debts  due  to  the  king  of  the  same  force  and  effect  as  debts 
by  statute  staple,  thus  giving  to  such  debts  the  effect  of  debts  of  record. 
In  regard  to  debts  due  upon  simple  contract,  other  than  those  due  from 
collet-tors  of  the  revenue  and  other  accountants  of  the  Crown,  the 
practice,  from  very  ancient  times,  lias  been  to  issue  a  commission  to 
inquire  as  to  the  existence  of  the  debt 

This  commission  being  returned,  the  debt  found  was  thereby  evi- 
denced by  a  record,  and  an  extent  could  issue  thereon.  No  notice  was 
required  to  be  given  to  the  alleged  debtor  of  the  execution  of  this 
commission  (2  Tidd's  Pr.  1047),  though  it  seems  that,  in  some  cases, 
an  order  for  notice  might  be  obtained.  1  Ves.  2G9.  Formerly,  no 
witnesses  were  examined  by  the  commission  (Chitty's  Prerog.  2G7  ; 
West,  22) ;  the  affidavit  prepared  to  obtain  an  order  for  an  immediate 
extent  being  the  only  evidence  introduced.  But  this  practice  has  been 
recently  changed.  11  Price,  29.  By  the  statute  13  Eliz.  ch.  4,  balances 
due  from  receivers  of  the  revenue  and  all  other  accountants  of  the 
Crown  were  placed  on  the  same  footing  as  debts  acknowledged  to  be 
due  by  statute  staple.  These  balances  were  found  by  auditors,  the 
particular  officers  acting  thereon  having  been,  from  time  to  time,  varied 
by  legislation  and  usage.  The  different  methods  6T  accounting  in 
ancient  and  modern  times  are  described  in  Mr.  Price's  Treatise  on  the 
Law  ami  Practice  of  the  Exchequer,  ch.  9.  Such  balances,  when  found, 
were  certified  to  what  was  called  the  pipe  office,  to  be  given  in  charge 
to  the  sheriffs  for  their  levy.    Price,  231. 

If  an  accountant  failed  to  render  his  accounts,  a  process  was  issued, 
termed  a  capias  nomine  districtionis,  against  the  bod}-,  goods,  and 
lands  of  the  accountant.    Price,  162,  233,  note  3. 

This  brief  sketch  of  the  modes  of  proceeding  to  ascertain  and  enforce 
payment  of  balances  due  from  receivers  of  the  revenue  in  England,  is 
sufficient  to  show  that  the  methods  of  ascertaining  the  existence  and 
amount  of  such  debts,  and  compelling  their  payment,  have  varied 
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widely  from  the  usual  course  of  the  common  law  on  other  subjects; 
and  that,  as  respects  such  debts  due  from  such  officers,  44  the  law  of 
the  land "  authorized  the  employment  of  auditors,  aud  au  inquisi- 
tion without  notice,  and  a  species  of  execution  bearing  a  very  close 
resemblance  to  what  is  termed  a  warrant  of  distress  in  the  Act  of  1820, 
now  in  question. 

It  is  certain  that  this  diversity  in  44  the  law  of  the  land"  between 
public  defaulters  aud  ordinary  debtors  was  understood  in  this  countr}', 
and  entered  into  the  legislation  of  the  colonies  and  provinces,  and  more 
especially  of  the  States,  after  the  Declaration  of  Independence  and  be- 
fore the  formation  of  the  Constitution  of  the  United  States.  Not  only 
was  the  process  of  distress  in  nearly  or  quite  universal  use  for  the 
collection  of  taxes,  but  what  was  generally  termed  a  warrant  of  distress, 
running  against  the  body,  goods,  and  chattels  of  defaulting  receivers 
of  public  money,  was  issued  to  some  public  officer,  to  whom  was  com- 
mitted the  power  to  ascertain  the  amount  of  the  default,  and  by  such 
warrant  proceed  to  collect  it.  Without  a  wearisome  repetition  of 
details,  it  will  be  sufficient  to  give  one  section  from  the  Massachusetts 
Act  of  1 7SG  :  44  That  if  any  constable  or  collector,  to  whom  any  tax  or 
assessment  shall  be  committed  to  collect,  shall  be  remiss  and  negligent 
of  his  duty,  in  not  levying  and  paying  unto  the  treasurer  and  receiver- 
general  such  sum  or  sums  of  money  as  he  shall  from  time  to  time  have 
received,  aud  as  ought  by  him  to  have  been  paid  within  the  respective 
time  set  and  limited  by  the  assessor's  warrant,  pursuant  to  law,  the 
treasurer  and  receiver-general  is  hereb}'  empowered,  after  the  expira- 
tion of  the  time  so  set,  by  warrant  under  his  hand  and  seal,  directed 
to  the  sheriff  or  his  deputy,  to  cause  such  sum  and  sums  of  money  to 
be  levied  by  distress  and  sale  of  such  deficient  constable  or  collector's 
estate,  real  and  personal,  returning  the  overplus,  if  any  there  be ;  and, 
for  want  of  such  estate,  to  take  the  body  of  such  constable  or  collector, 
and  imprison  him  until  he  shall  pay  the  same  ;  which  warrant  the 
sheriff  or  his  deputy  is  hereby  empowered  and  required  to  execute 
accordingly."  Then  follows  another  provision,  that  if  the  deficient 
sum  shall  not  be  made  by  the  first  warrant,  another  shall  issue  against 
the  town ;  and  if  its  proper  authorities  shall  fail  to  take  the  prescribed 
means  to  raise  and  pay  the  same,  a  like  warrant  of  distress  shall  go 
against  the  estates  and  bodies  of  the  assessors  of  such  town.  Laws  of 
Massachusetts,  vol.  i.  p.  2GG.  Provisions  not  distinguishable  from 
these  in  principle  may  be  found  in  the  Acts  of  Connecticut,  Revision 
of  1784,  p.  198;  of  Pennsylvania,  1782,  2  Laws  of  Pcnn.  13  ;  of  South 
Carolina,  1788,  5  Stats,  of  S.  C.  55;  New  York,  1788,  1  Jones  & 
Varick's  Laws,  31 ;  see  also  1  Henning's  Stats,  of  Virginia,  319,  343  ; 
12  Ibid.  5G2  ;  Laws  of  Vermont,  1797,  1800,  3  10.  Since  the  formation 
of  the  Constitution  of  the  United  States,  other  States  have  passed 
similar  laws.  See  7  Louis.  An.  R.  192.  Congress,  from  an  early 
period,  and  in  repeated  instances,  has  legislated  in  a  similar  manner. 
By  the  fifteenth  section  of  the  44  Act  to  lay  and  collect  a  direct  tax 
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within  the  United  States,"  of  July  14,  1798,  the  supervisor  of  each 
district  was  authorized  and  required  to  issue  a  warrant  of  distress 
against  any  delinquent  collector  and  his  sureties,  to  be  levied  upon  the 
goods  and  chattels,  and  for  want  thereof  upon  the  bod)*  of  such  col- 
lector; and,  failing  of  satisfaction  thereby,  upon  the  goods  and  chat- 
tels of  the  sureties.  1  Stats,  at  Large,  602.  And  again,  in  1813,  8 
Stats,  at  Large,  33,  §  28,  and  1815,  3  Stats,  at  Large,  177,  §  33,  the 
comptroller  of  the  treasury  was  empowered  to  issue  a  similar  warrant 
against  collectors  of  the  customs  and  their  sureties.  This  legislative 
construction  of  the  Constitution,  commencing  so  early  in  the  govern- 
ment, when  the  first  occasion  for  this  manner  of  proceeding  arose, 
continued  throughout  its  existence,  and  repeatedly  acted  on  by  the  judici- 
ary and  the  executive,  is  entitled  to  no  inconsiderable  weight  upon  the 
question  whether  the  proceeding  adopted  by  it  was  44  due  process  of 
law."  Prigg  v.  Pennsylvania,  16  Pet.  621  ;  United  States  v.  Xourse, 
9  Pet.  8  ;  liandolph's  Case,  2  Hrock.  447  ;  Xmirse's  Case,  4  Crauch,  C. 
C.  K.  151  ;  Bullock's  Case,  cited  6  Pet.  4X5,  note. 

Tested  by  the  common  and  statute  law  of  England  prior  to  the  emi- 
gration of  our  ancestors,  and  by  the  laws  of  many  of  the  States  at  the 
time  of  the  adoption  of  this  amendment,  the  proceedings  authorized  by 
the  Act  of  1820  cannot  be  denied  to  be  due  process  of  law,  when 
applied  to  the  ascertainment  and  recovery  of  balances  due  to  the 
government  from  a  collector  of  customs,  unless  there  exists  in  the 
Constitution  some  other  provision  which  restrains  Congress  from  author- 
izing such  proceedings.  For,  though  '-due  process  of  law"  generally 
implies  and  includes,  actor,  mis,  judex,  regular  allegations,  opportunity 
to  answer,  and  a  trial  according  to  some  settled  course  of  judicial  pro- 
ceedings (2  Inst.  47,  50;  Hoke  v.  Henderson,  4  Dev.  N.  C.  Rep.  15; 
Taylor  v.  Porter,  4  Hill,  H6;  Taw  Zandt  v.  Waddel,  2  Yerger,  260; 
State  Bank  v.  Cooper,  Ibid.  599  ;  Jones's  Heirs  v.  Perry,  10  Ibid.  59  ; 
Greene  v.  Briggs,  1  Curtis,  311),  yet,  this  is  not  universally  true.  There 
may  be,  and  we  have  seen  that  there  are,  cases,  under  the  law  of  Eng- 
land after  Magna  Charta,  and  as  it  was  brought  to  this  country  and 
acted  on  here,  in  which  process,  in  its  nature  final,  issues  against  the 
body,  lands,  and  goods  of  certain  public  debtors  without  any  such  trial ; 
and  this  brings  us  to  the  question,  whether  those  provisions  of  the  Con- 
stitution which  relate  to  the  judicial  power  are  incompatible  with  these 
proceedings? 

That  the  auditing  of  the  accounts  of  a  receiver  of  public  moneys 
may  be,  in  an  enlarged  sense,  a  judicial  act,  must  be  admitted.  So  are 
all  those  administrative  duties  the  performance  of  which  involves  an 
inquiry  into  the  existence  of  facts  and  the  application  to  them  of  rules 
of  law.  In  this  sense  the  act  of  the  President  in  calling  out  the  militia 
under  the  Act  of  1795,  12  "Wheat.  19,  or  of  a  eommiss'oner  who  makes 
a  certificate  for  the  extradition  of  a  criminal,  under  a  treaty,  is  judicial. 
But  it  is  not  sufficient  to  bring  such  matters  under  the  judicial  power, 
that  they  involve  the  exercise  of  judgment  upon  law  and  fact.  United 
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States  v.  Ferreira,  13  How.  40.  It  is  necessary  to  go  further,  and  show 
not  only  that  the  adjustment  of  the  balances  due  from  accounting 
officers  may  be,  but  from  their  nature  must  be,  controversies  to  which 
the  United  States  is  a  party,  within  the  meaning  of  the  second  section 
of  the  third  article  of  the  Constitution.  We  do  not  doubt  the  power 
of  Congress  to  provide  by  law  that  such  a  question  shall  form  the 
subject-matter  of  a  suit  in  which  the  judicial  power  can  be  exerted. 
The  Act  of  1820  makes  such  a  provision  for  reviewing  the  decision  of 
the  accounting  officers  of  the  treasury.  But,  until  reviewed,  it  is  final 
and  binding ;  and  the  question  is,  whether  its  subject-matter  is  neces- 
sarily, and  without  regard  to  the  consent  of  Congress,  a  judicial  con- 
troversy.   And  we  are  of  opinion  it  is  not. 

Among  the  legislative  powers  of  Congress  are  the  powers  "to  lay  and 
collect  taxes,  duties,  imposts,  and  excises,  to  pay  the  debts,  and  provide 
for  the  common  defence  aud  welfare  of  the  United  States  ;  to  raise  and 
support  armies  ;  to  provide  and  maintain  a  navy  ;  and  to  make  all  laws 
which  may  be  necessary  and  proper  for  carrying  into  execution  those 
powers."  What  officers  should  be  appointed  to  collect  the  revenue  thus 
authorized  to  be  raised,  and  to  disburse  it  in  payment  of  the  debts  of  the 
United  States  ;  what  duties  should  be  required  of  them  ;  when  and  how, 
and  to  whom  they  should  account,  and  what  security  they  should  furnish, 
and  to  what  remedies  they  should  be  subjected  to  enforce  the  proper  dis- 
charge of  their  duties,  Congress  was  to  determine.  In  the  exercise  of 
their  powers,  the}'  have  required  collectors  of  customs  to  be  appointed; 
made  it  incumbent  on  them  to  account,  from  time  to  time,  with  cer- 
tain officers  of  the  treasury  department,  and  to  furnish  sureties,  by 
bond,  for  the  payment  of  all  balances  of  the  public  money  which  may 
become  due  from  them.  And  by  the  Act  of  1820,  now  in  question, 
they  have  undertaken  to  provide  summary  means  to  compel  these 
officers  —  and  in  case  of  their  default,  their  sureties  —  to  pay  such 
balances  of  the  public  money  as  may  be  in  their  hands. 

The  power  to  collect  and  disburse  revenue,  and  to  make  all  laws 
which  shall  be  necessary  and  proper  for  carrying  that  power  into  effect, 
includes  all  known  and  appropriate  means  of  effectually  collecting  and 
disbursing  that  revenue,  unless  some  such  means  should  be  forbidden 
in  some  other  part  of  the  Constitution.  The  power  has  not  been  ex- 
hausted by  the  receipt  of  the  money  by  the  collector.  Its  purpose  is 
to  raise  money  and  use  it  in  payment  of  the  debts  of  the  government : 
and,  whoever  may  have  possession  of  the  public  money,  until  it  is 
actually  disbursed,  the  power  to  use  those  known  and  appropriate 
means  to  secure  its  due  application  continues. 

As  we  have  already  shown,  the  means  provided  by  the  Act  of  1820, 
do  not  differ  in  principle  from  those  emplojed  in  England  from  remote 
antiquity  —  and  in  many  of  the  States,  so  far  as  we  know  without 
objection  —  for  this  purpose,  at  the  time  the  Constitution  was  formed. 
It  may  be  added,  that  probably  there  are  few  governments  which  do 
or  can  permit  their  claims  for  public  taxes,  either  on  the  citizen  or  the 
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officer  employed  for  their  collection  or  disbursement,  to  become  subjects 
of  judicial  controversy,  according  to  the  course  of  the  law  of  the  land. 
Imperative  necessity  has  forced  a  distinction  between  such  claims  and 
all  others,  which  has  sometimes  been  carried  out  by  summary  methods 
of  proceeding,  and  sometimes  by  systems  of  lines  and  penalties,  but 
always  in  some  way  observed  and  yielded  to. 

It  is  true  that  in  England  all  these  proceedings  were  had  in  what  is 
denominated  the  Court  of  Exchequer,  in  which  Lord  Coke  says,  4  Inst. 
115,  the  barons  are  the  sovereign  auditors  of  the  kingdom.  But  the 
barons  exercise  in  person  no  judicial  power  in  auditing  accounts,  and 
it  is  necessary  to  remember  that  the  Exchequer  includes  two  distinct  or- 
ganizations, one  of  which  has  charge  of  the  revenues  of  the  Crown,  and 
the  other  has  long  been  in  fact,  and  now  is  for  all  purposes,  one  of  the 
judicial  courts  of  the  kingdom,  whose  proceedings  are  and  have  been 
as  distinct,  in  most  respects,  from  those  of  the  revenue  side  of  the  Ex- 
cherpier,  as  the  proceedings  of  the  Circuit  Court  of  this  district  are 
from  those  of  the  treasury  ;  and  it  would  be  an  unwarrantable  assump- 
tion to  conclude  that,  because  the  accounts  of  receivers  of  revenue 
were  settled  in  what  was  denominated  the  Court  of  Exchequer,  the}' 
were  judicial  controversies  between  the  king  and  his  subjects,  according 
to  the  ordinary  course  of  the  common  law  or  equity.  The  fact,  as  we 
have  already  seen,  was  otherwise. 

It  was  strongly  urged  by  the  plaintiff's  counsel,  that  though  the 
government  might  have  the  rightful  power  to  provide  a  summary 
reined}*  for  the  recovery  of  its  public  dues,  aside  from  any  exercise  of 
the  judicial  power,  yet  it  had  not  done  so  in  this  instance.  That  it  had 
enabled  the  debtor  to  apply  to  the  judicial  power,  and  having  thus 
brought  the  subject-matter  under  its  cognizance,  it  was  not  for  the 
government  to  say  that  the  subject-matter  was  not  within  the  judicial 
power.  That  if  it  were  not  in  its  nature  a  judicial  controversy,  Con- 
gress could  not  make  it  such,  nor  give  jurisdiction  over  it  to  the  district 
courts.  In  short,  the  argument  is,  that  if  this  were  not,  in  its  nature, 
a  judicial  controversy,  Congress  could  not  have  conferred  on  the  district 
court  power  to  determine  it  upon  a  bill  filed  by  the  collector.  If  it 
be  such  a  controversy,  then  it  is  subject  to  the  judicial  power  alone  ; 
and  the  fact  that  Congress  has  enabled  the  district  court  to  pass  upon 
it,  is  conclusive  evidence  that  it  is  a  judicial  controversy. 

We  cannot  admit  the  correctness  of  the  last  position.  If  we  were 
of  opinion  that  this  subject-matter  cannot  be  the  subject  of  a  judicial 
controversy,  and  that,  consequently,  it  cannot  be  made  a  subject  of 
judicial  cognizance,  the  consequence  would  be.  that  the  attempt  to 
bring  it  under  the  jurisdiction  of  a  court  of  the  United  States  would  be 
ineffectual.  But  the  previous  proceedings  of  the  executive  depart- 
ment would  not  necessarily  be  affected  thereby.  They  might  be  final, 
instead  of  being  subject  to  judicial  review. 

But  the  argument  leaves  out  of  view  an  essential  element  in  the  case, 
and  also  assumes  something  which  cannot  be  admitted. 
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It  assumes  that  the  entire  subject-matter  is  or  is  not,  in  every  mode 
of  presentation,  a  judicial  controversy,  essentially  and  in  its  own  nature, 
aside  from  the  will  of  Congress  to  permit  it  to  he  so ;  and  it  leaves  out 
of  view  the  fact  that  the  United  States  is  a  party. 

It  is  necessary  to  take  into  view  some  settled  rules. 

Though,  generally,  both  public  and  private  wrongs  arc  redressed 
through  judicial  action,  there  are  more  summary  extra-judicial  remedies 
for  both.  An  instance  of  extra-judicial  redress  of  a  private  wrong  is, 
the  recapture  of  goods  by  their  lawful  owner  ;  of  a  public  wrong,  by 
a  private  person,  is  the  abatement  of  a  public  nuisance  ;  and  the  re- 
covery of  public  dues  by  a  summary  process  of  distress,  issued  by 
some  public  otlicer  authorized  by  law,  is  an  instance  of  redress  of  a 
particular  kind  of  public  wrong,  by  the  act  of  the  public  through  its 
authorized  agents.  There  is,  however,  an  important  distinction  be- 
tween these.  Though  a  private  person  may  retake  his  property,  or 
abate  a  nuisance,  he  is  directly  responsible  for  his  acts  to  the  proper 
judicial  tribunals.  His  authority  to  do  these  acts  depends  not  merely 
on  the  law,  but  upon  the  existence  of  such  facts  as  are,  in  point  of 
law,  sufficient  to  constitute  that  authority  ;  and  he  may  be  required,  by 
an  action  at  law,  to  prove  those  facts ;  but  a  public  agent,  who  acts 
pursuant  to  the  command  of  a  legal  precept,  can  justify  his  act  by  the 
production  of  such  precept.  He  cannot  be  made  responsible  in  a 
judicial  tribunal  for  obeying  the  lawful  command  of  the  government. : 
and  the  government  itself,  which  gave  the  command,  cannot  be  sued 
without  its  own  consent 

At  the  same  time  there  can  be  no  doubt  that  the  mere  question, 
whether  a  collector  of  the  customs  is  indebted  to  the  United  States, 
may  be  one  of  judicial  cognizance.  It  is  competent  for  the  United 
States  to  sue  an}'  of  its  debtors  in  a  court  of  law.  It  is  equally  clear 
that  the  United  States  may  consent  to  be  sued,  and  may  yield  this 
consent  upon  such  terms  and  under  such  restrictions  as  it  may  think 
just  Though  both  the  marshal  and  the  government  are  exempt  from 
suit,  for  anything  done  by  the  former  in  obedience  to  legal  process,  still, 
Congress  may  provide  by  law,  that  both,  or  either,  shall,  in  a  particu- 
lar class  of  cases,  and  under  such  restrictions  as  they  may  think  proper 
to  impose,  come  into  a  court  of  law  or  equity  and  abide  by  its  deter- 
mination. The  United  States  may  thus  place  the  government  upon  the 
same  ground  which  is  occupied  by  private  persons  who  proceed  to  take 
extra  judicial  remedies  for  their  wrongs,  and  they  may  do  so  to  such 
extent,  and  with  such  restrictions,  as  may  be  thought  fit. 

When,  therefore,  the  Act  of  1K20  enacts,  that  after  the  levy  of  the 
distress  warrant  has  been  begun,  the  collector  may  bring  before  a  dis- 
trict court  the  question,  whether  he  is  indebted  as  recited  in  the 
warrant,  it  simply  waives  a  privilege  which  Ixdougs  to  the  government, 
and  consents  to  make  the  legality  of  its  future  proceedings  dependent 
on  the  judgment  of  the  court ;  as  we  have  already  stated  in  case  of  a 
private  person,  every  fact  upon  which  the  legality  of  the  extra-judicial 
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remedy  depends  may  be  drawn  in  question  by  ft  suit  against  him.  The 
United  States  consents  that  this  fact  of  indebtedness  may  be  drawn 
in  question  by  a  suit  against  them.  Though  they  might  have  withheld 
their  consent,  we  think  that,  by  granting  it,  nothing  which  may  not 
be  a  subject  of  judicial  cognizance  i.  brought  before  the  court. 

To  avoid  misconstruction  upon  so  grave  a  subject,  we  think  it  proper 
to  state  that  we  do  not  consider  Congress  can  either  withdraw  from 
judicial  cognizance  any  matter  which,  from  its  nature,  is  the  subject 
of  a  suit  at  the  common  law.  or  in  equity,  or  admiralty  ;  nor.  on  the 
other  hand,  can  it  bring  under  the  judicial  power  a  matter  which,  from 
its  nature,  is  not  a  subject  for  judicial  determination.  At  the  same 
time  there  are  matters,  involving  public  rights,  which  may  be  presented 
in  such  form  that  the  judicial  power  is  capable  of  acting  on  them,  and 
which  are  susceptible  of  judicial  determination,  but  which  Congress 
may  or  may  not  bring  within  the  cognizance  of  the  courts  of  the  United 
States,  as  it  may  deem  proper.  Equitable  claims  to  land  by  the  inhab- 
itants of  ceded  territories  form  a  striking  instance  of  such  a  class  of 
cases  ;  and  as  it  depends  upon  the  will  of  Congress  whether  a  remedy 
in  the  courts  shall  be  allowed  at  all,  in  such  cases,  they  may  regulate  it 
and  prescribe  such  rules  of  determination  as  they  may  think  just  and 
needful.  Thus  it  has  been  repeatedly  decided  in  this  class  of  cases, 
that  upon  their  trial  the  acts  of  executive  officers,  done  under  the 
authority  of  Congress,  were  conclusive,  either  upon  particular  facts 
involved  in  the  inquiry  or  upon  the  whole  title.     Foley  v.  Harrison, 

If)  How.  433;  Burgess  v.  Gr  ig,  16  How.  48  ;   v.  The  Minnesota 

Mining  Company  at  the  present  term. 

It  is  true,  also,  that  even  in  a  suit  between  private  persons  to  try  a 
question  of  private  right,  the  action  of  the  executive  power,  upon  a 
matter  committed  to  its  determination  by  the  Constitution  and  laws,  is 
conclusive.    Luther  v.  Borden,  7  How.  1  ;  Doe  v.  Brade/i,  16  How. 

6:;:». 

To  apply  these  principles  to  the  case  before  us.  we  say  that,  though 
a  suit  may  be  brought  against  the  marshal  for  seizing  property  under 
such  :i  warrant  of  distress,  and  he  may  be  put  to  show  his  justification  ; 
yet  the  action  of  the  executive  power  in  issuing  the  warrant,  pursuant 
to  the  Act  of  1820.  passed  under  the  powers  to  eollect  and  disburse  the 
revenue  granted  by  the  Constitution,  is  conclusive  evidence  of  the  facts 
recited  in  it,  and  of  the  authority  to  make  the  levy  ;  that  though  no 
suit  can  be  brought  against  the  United  States  without  the  consent  of 
Congress,  yet  Congress  may  consent  to  have  a  suit  brought,  to  try 
the  question  whether  the  collector  be  indebted,  that  being  a  subject 
capable  of  judicial  determination,  and  may  empower  a  court  to  act  on 
that  determination,  and  restrain  the  levy  of  the  warrant  of  distress 
within  the  limits  of  the  debt  judicially  found  to  exist. 

It  was  further  urged  that,  by  thus  subjecting  the  proceeding  to  the 
determination  of  a  court,  it  did  conclusively  appear  that  there  was  no 
such  necessity  for  a  summary  remedy,  by  the  action  of  the  executive 
vol.  i .  —  39 
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power,  as  was  essential  to  enable  Congress  to  authorize  this  mode  of 
proceeding. 

But  it  seems  to  us  that  the  just  inference  from  the  entire  law  is,  that 
there  was  such  a  necessity  for  the  warrant  and  the  commencement  of 
the  levy,  but  not  for  its  completion,  if  the  collector  should  interpose, 
and  file  his  bill  and  give  security.  The  provision  that  he  may  file  his 
bill  and  give  security,  and  thus  arrest  the  summary  proceedings,  only 
proves  that  Congress  thought  it  not  necessary  to  pursue  them,  after 
such  security  should  be  given,  until  a  decision  should  be  made  by  the 
court.  It  lias  no  tendency  to  prove  they  were  not,  in  the  judgment  of 
Congress,  of  the  highest  necessity  under  all  other  circumstances ;  and 
of  this  necessity  Congress  alone  is  the  judge. 

The  remaining  objection  to  this  warrant  is,  that  it  was  issued  without 
the  support  of  an  oath  or  affirmation,  and  so  was  forbidden  by  the 
fourth  article  of  the  amendments  of  the  Constitution.  But  this  article 
has  no  reference  to  civil  proceedings  for  the  recovery  of  debts,  of  which 
a  search-warrant  is  not  made  part.  The  process,  in  this  case,  is 
termed,  in  the  Act  of  Congress,  a  warrant  of  distress.  The  name  be- 
stowed upon  it  cannot  affect  its  constitutional  validity.  In  substance, 
it  is  an  extent  authorizing  a  levy  for  the  satisfaction  of  a  debt ;  and 
as  no  other  authority  is  conferred,  to  make  searches  or  seizures,  than 
is  ordinarily  embraced  in  every  execution  issued  upon  a  recognizance, 
or  a  stipulation  in  the  admiralty,  we  are  of  opinion  it  was  not  invalid 
for  this  cause.1  .  .  . 


DAVIDSON  v.  NEW  ORLEANS. 
Supreme  Court  of  the  United  States.  1877. 

[96  U.  S.  97.] 

Error  to  the  Supreme  Court  of  the  State  of  Louisiana. 

On  the  7th  of  December,  1871,  the  petition  of  the  city  of  New  Or- 
leans and  the  administrators  thereof  was  filed  in  the  Seventh  District 
Court  for  the  parish  of  Orleans,  setting  forth  an  assessment  on  certain 
real  estate,  made  under  the  statutes  of  Louisiana,  for  draining  the  swamp 
lands  w  ithin  the  parishes  of  Carroll  and  Orleans ;  and  asking  that  the 
assessment  should  be  homologated  by  the  judgment  of  the  court.  The 
estate  of  John  Davidson  was  assessed  for  various  parcels  in  different 
places  for  about  $.">0,000.  His  widow  and  testamentary  executrix  ap- 
peared in  that  court  and  filed  exceptions  to  the  assessment :  and  the 
court  refused  the  order  of  homologation,  and  set  aside  the  entire  assess- 
ment, with  leave  to  the  plaintiffs  to  present  a  new  tableau. 

On  appeal  from  this  decree,  the  Supreme  Court  of  Louisiana  reversed 
it,  and  ordered  the  dismissal  of  the  oppositions,  and  decreed  that  the 

1  And  so  Palmer  v.  McMahon,  133  U.  S.  660,  6C9  (1889).  —  Ed. 
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assessment-roll  presented  be  approved  and  homologated,  and  that  the 
approval  and  homologation  .so  ordered  should  operate  as  a  judgment 
against  the  property  described  in  the  assessment-roll,  and  also  against 
the  owner  or  owners  thereof.  Mrs.  Davidson  then  sued  out  the  writ  of 
error  by  which  this  judgment  is  now  brought  here  for  review. 

Mr.  James  D.  Hill  and  Mr.  John  1).  McPherson,  for  the  plaintiff  in 
error. 

Mr.  Philip  Phillips,  contra. 

Mit.  Justick  Mili.kr  delivered  the  opinion  of  the  court. 

The  objections  raised  in  the  State  courts  to  the  assessment  were  nu- 
merous and  varied,  including  constitutional  objections  to  the  statute 
under  which  the  assessment  was  made,  and  alleged  departures  from  the 
requirements  of  the  statute  itself.  And  although  counsel  for  the  plain- 
tiff in  error  concede,  in  the  first  sentence  of  their  brief,  that  the  only 
Federal  question  is,  whether  the  judgment  is  not  in  violation  of  that 
provision  of  the  Constitution  which  declares  that  "no  State  shall  de- 
prive any  person  of  life,  liberty,  or  property  without  due  process  of 
law,"  the  argument  seems  to  suppose  that  this  court  can  correct  any 
other  error  which  may  be  found  in  the  record. 

1.  It  is  said  that  the  legislature  had  no  right  to  organize  a  private 
corporation  to  do  the  work,  and,  by  statute,  to  fix  the  price  at  which 
the  work  should  be  done. 

2.  That  the  price  so  fixed  is  exorbitant 

3.  That  there  may  be  a  surplus  collected  under  the  assessment  be- 
yond what  is  needed  for  the  work,  which  must  in  that  event  go  into  the 
city  treasury. 

Can  it  be  necessary  to  say,  that  if  the  work  was  one  which  the  State 
had  authority  to  do,  and  to  pay  for  it  by  assessments  on  the  propert\* 
interested,  that  on  such  questions  of  method  and  detail  as  these  the  ex- 
ercise of  the  power  is  not  regulated  or  controlled  by  the  Constitution  of 
the  United  States? 

Of  a  similar  character  is  the  objection  much  insisted  on,  that,  under 
the  statute,  the  assessment  is  actually  made  before,  instead  of  after,  the 
work  is  done.  As  a  question  of  wisdom,  —  of  judicious  economy,  —  it 
would  seem  better  in  this,  as  in  other  works  which  require  the  expendi- 
ture of  large  sums  of  money,  to  secure  the  means  of  payment  before 
becoming  involved  in  the  enterprise  ;  and  if  this  is  not  due  process  of 
law,  it  ought  to  be. 

There  are  other  objections  urged  by  counsel  which  may  be  referred  to 
hereafter,  but  we  pause  here  to  consider  a  moment  the  clause  of  the 
Constitution  relied  on  by  plaintiff  in  error.  It  is  part  of  sect.  1  of 
the  Fourteenth  Amendment.  The  section  consists  of  two  sentences. 
The  first  defines  citizenship  of  the  States  and  of  the  United  States.  The 
next  reads  as  follows  :  — 

14  No  State  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States  ;  nor  shall  any 
State  deprive  any  person  of  life,  liberty,  or  property  without  due  pro- 


Digitized  by  Google 


G12 


DAVIDSON  V.  NEW  ORLEANS. 


[CHAP.  IV. 


cess  of  law,  nor  den}'  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  law." 

The  section  was  the  subject  of  very  full  and  mature  consideration  in 
Slaughter-House  Cases,  1G  Wall.  36.  In  those  cases,  an  Act  of  the 
Ixwisiana  Legislature,  which  had  granted  to  a  corporation  created  for 
the  purpose  the  exclusive  right  to  erect  and  maintain  a  building  for  the 
slaughter  of  live  animals  within  the  city,  was  assailed  as  being  in  con- 
lliet  with  this  section.  The  right  of  the  State  to  use  a  private  corpora- 
tion ami  confer  upon  it  the  necessary  powers  to  carry  into  effect  sanitary 
regulations  was  alllrmcd,  and  the  decision  is  applicable  to  a  similar 
objection  in  the  case  now  before  us.  The  argument  of  counsel  and  the 
opinion  of  the  court  in  those  cases  were  mainly  directed  to  that  part  of 
the  section  which  related  to  the  privileges  and  immunities  of  citizens ; 
and,  as  the  court  said  in  the  opinion,  the  argument  was  not  much 
pressed,  that  the  statute  deprived  the  butchers  of  their  property  without 
due  process  of  law.  The  court  held  that  the  provision  was  inapplicable 
to  the  case. 

The  prohibition  against  depriving  the  citizen  or  subject  of  his  life, 
liberty,  or  property  without  due  process  of  law,  is  not  new  in  the  con- 
stitutional history  of  the  English  race.  It  is  not  new  in  the  constitu- 
tional history  of  this  country,  and  it  was  not  new  in  the  Constitution  of 
the  United  States  when  it  became  a  part  of  the  Fourteenth  Amend- 
ment, in  the  year  18G6. 

The  equivalent  of  the  phrase  "  due  process  of  law,"  according  to  Lord 
Coke,  is  found  in  the  words  "law  of  the  hind,"  in  the  Great  Charter, 
in  connection  with  the  writ  of  habeas  corpus,  the  trial  by  jury,  and  other 
guarantees  of  the  rights  of  the  subject  against  the  oppression  of  the 
Crown.  In  the  series  of  amendments  to  the  Constitution  of  the  United 
States,  proposed  and  adopted  immediately  after  the  organization  of  the 
government,  which  were  dictated  by  the  jealousy  of  the  States  as  further 
limitations  upon  the  power  of  the  Federal  government,  it  is  found  in  the 
fifth,  in  connection  with  other  guarantees  of  personal  rights  of  the  same 
character.  Among  these  arc  protection  against  prosecutions  for  crimes, 
unless  sanctioned  by  a  grand  jury  ;  against  being  twice  tried  for  the 
same  offence ;  against  the  accused  being  compelled,  in  a  criminal  case, 
to  testify  against  himself ;  and  against  taking  private  property  for  pub- 
lic use  without  just  compensation. 

Most  of  these  provisions,  including  the  one  under  consideration,  either 
in  terms  or  in  substance,  have  been  embodied  in  the  constitutions  of  the 
several  States,  and  in  one  shape  or  another  have  been  the  subject  of 
judicial  construction. 

It  must  be  confessed,  however,  that  the  constitutional  meaning  or 
value  of  the  phrase  "due  process  of  law,"  remains  to-da}'  without  that 
satisfactory  precision  of  definition  which  judicial  decisions  have  given  to 
nearly  all  the  other  guarantees  of  personal  rights  found  in  the  constitu- 
tions of  the  several  States  and  of  the  United  States. 

It  is  easy  to  see  that  when  the  great  barons  of  England  wrung  from 
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King  John,  at  the  point  of  the  sword,  the  concession  that  neither  their 
lives  nor  their  property  should  be  disposed  of  by  the  Crown,  except  as 
provided  by  the  law  of  the  laud,  they  meant  by  4i  law  of  the  land  "  the 
ancient  and  customary  laws  of  the  KngHsh  people,  or  laws  enacted  by 
the  Parliament  of  which  those  barons  were  a  controlling  clement.  It 
was  not  in  their  minds,  therefore,  to  protect  themselves  against  the  en- 
actment of  laws  by  the  Parliament  of  England.  But  when,  in  the  year 
of  grace  18Gf),  there  is  placed  in  the  Constitution  of  the  United  States 
a  declaration  that  "  no  State  shall  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,"  can  a  State  make  anything  due 
process  of  law  which,  by  its  own  legislation,  it  chooses  to  declare  such? 
To  affirm  this  is  to  hold  that  the  prohibition  to  the  States  is  of  no  avail, 
or  has  no  application  where  the  invasion  of  private  rights  is  effected 
under  the  forms  of  State  legislation.  It  seems  to  us  that  a  statute 
which  declares  in  terms,  and  without  more,  that  the  full  and  exclusive 
title  of  a  described  piece  of  land,  which  is  now  in  A.,  shall  be  and  is 
hereby  vested  in  B.,  would,  if  effectual,  deprive  A.  of  his  property 
without  due  process  of  law,  within  the  meaning  of  the  constitutional 
provision. 

A  most  exhaustive  judicial  inquiry  into  the  meaning  of  the  words 
41  due  process  of  law,"  as  found  in  the  Fifth  Amendment,  resulted  in  the 
unanimous  decision  of  this  court,  that  they  do  not  necessarily  imply  a 
regular  proceeding  in  a  court  of  justice,  or  after  the  manner  of  such 
court3.  Murray's  Lessee  et  al.  v.  JIuhoken  Land  and  Improvement  Co., 
18  How.  272.  .  .  .  [Here  follows  a  statement  of  this  case.] 

It  is  not  a  little  remarkable,  that  while  this  provision  has  been  in  the 
Constitution  of  the  United  Slates,  as  a  restraint  upon  the  authority  of 
the  Federal  government,  for  nearly  a  century,  and  while,  during  all  that 
time,  the  manner  in  which  the  powers  of  that  government  have  been 
exercised  has  been  watched  with  jealousy,  and  subjected  to  the  most 
rigid  criticism  in  all  its  branches,  this  special  limitation  upon  its  powers 
has  rarely  been  invoked  in  the  judicial  forum  or  the  more  enlarged 
theatre  of  public  discussion.  But  while  it  has  been  a  part  of  the  Con- 
stitution, as  a  restraint  upon  the  power  of  the  States,  only  a  very  few 
years,  the  docket  of  this  court  is  crowded  with  cases  in  which  we  are 
asked  to  hold  that  State  courts  and  State  legislatures  have  deprived 
their  own  citizens  of  life,  liberty,  or  property  without  due  process  of 
law.  There  is  here  abundant  evidence  that  there  exists  some  strange 
misconception  of  the  scope  of  this  provision  as  found  in  the  Fourteenth 
Amendment.  In  fact,  it  would  seem,  from  the  character  of  many  of 
the  cases  before  us,  and  the  arguments  made  in  them,  that  the  clause 
under  consideration  is  looked  upon  as  a  means  of  bringing  to  the  test 
of  the  decision  of  this  court  the  abstract  opinions  of  every  unsuccessful 
litigant  in  a  State  court  of  the  justice  of  the  decision  against  him,  and  of 
the  merits  of  the  legislation  on  which  such  a  decision  may  be  founded. 
If,  therefore,  it  were  possible  to  define  what  it  is  for  a  State  to  deprive 
a  person  of  life,  liberty,  or  property  without  due  process  of  law,  in  terms 
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which  would  cover  every  exercise  of  power  thus  forbidden  to  the  State, 
and  exclude  those  which  rue  not,  no  more  useful  construction  could  be 
furnished  by  this  or  any  other  court  to  any  part  of  the  fundamental 
law. 

But,  apart  from  the  imminent  risk  of  a  failure  to  give  any  definition 
which  would  be  at  once  perspicuous,  comprehensive,  and  satisfactory, 
there  is  wisdom,  we  think,  in  the  ascertaining  of  the  intent  and  applica- 
tion of  such  an  important  phrase  iu  the  Federal  Constitution,  by  the 
gradual  process  of  judicial  inclusion  and  exclusion,  as  the  cases  pre- 
sented for  decision  shall  require,  with  the  reasoning  on  which  such  de- 
cisions may  be  founded.  This  court  is,  after  an  experience  of  nearly  a 
century,  still  engaged  in  defining  the  obligation  of  contracts,  the  regula- 
tion of  commerce,  and  other  powers  conferred  on  the  Federal  govern- 
ment, or  limitations  imposed  upon  the  States. 

As  contributing,  to  some  extent,  to  this  mode  of  determining  what 
class  of  cases  do  not  fall  within  its  provision,  we  la}'  down  the  following 
proposition,  as  applicable  to  the  case  before  us:  — 

That  whenever  by  the  laws  of  a  State,  or  by  State  authority,  a  tax, 
assessment,  servitude,  or  other  burden  is  imposed  upon  property  for  the 
public  use,  whether  it  be  for  the  whole  State  or  of  some  more  limited 
portion  of  the  community,  and  those  laws  provide  for  a  mode  of  confirm- 
ing or  contesting  the  charge  thus  imposed,  in  the  ordinary  courts  of 
justice,  with  such  notice  to  the  person,  or  such  proceeding  in  regard  to 
the  property  as  is  appropriate  to  the  nature  of  the  case,  the  judgment 
in  such  proceedings  cannot  be  said  to  deprive  the  owner  of  his  prop- 
erty without  due  process  of  law,  however  obnoxious  it  may  be  to  other 
objections. 

It  may  violate  some  provision  of  the  State  Constitution  against  un- 
equal taxation  ;  but  the  Federal  Constitution  imposes  no  restraints  on 
the  States  in  that  regard.  If  private  property  be  taken  for  public  uses 
without  just  compensation,  it  must  be  remembered  that,  when  the  Four- 
teenth Amendment  was  adopted,  the  provision  on  that  subject,  in  im- 
mediate juxtaposition  in  the  Fifth  Amendment  with  the  one  we  are 
construing,  was  left  out,  and  this  was  taken.  It  may  possibly  violate 
some  of  those  principles  of  general  constitutional  law,  of  which  we  could 
take  jurisdiction  if  we  were  sitting  in  review  of  a  circuit  court  of  the 
United  States,  as  we  were  in  Loan  Association  v.  Topeka.  20  Wall. 
C,')'i.  But  however  this  may  be,  or  under  whatever  other  clause  of  the 
Federal  Constitution  we  may  review  the  case,  it  is  not  possible  to  hold 
that  a  party  lias,  without  due  process  of  law,  been  deprived  of  his  prop- 
erty,  when,  as  regards  the  issues  affecting  it,  he  has,  by  the  laws  of  the 
State,  a  fair  trial  in  a  court  of  justice,  according  to  the  modes  of  pro- 
ceeding applicable  to  such  a  case.  This  was  clearly  stated  by  this  court, 
speaking  by  the  Chief  Justice,  in  Kmnnrd  v.  Morgan,  92  U.  S.  480, 
and.  in  substance,  repeated  at  the  present  term,  in  McMillan  v.  Ander- 
son, 0">  U.  S.  37. 

This  proposition  covers  the  present  case.  Before  the  assessment  could 
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be  collected,  or  become  effectual,  the  statute  required  that  the  tableau  of 
assessments  should  be  filed  in  the  proper  District  Court  of  the  State ; 
that  personal  service  of  notice,  with  reasonable  time  to  object,  should 
be  served  on  all  owners  who  were  known  and  within  reach  of  process, 
and  due  advertisement  made  as  to  those  who  were  unknown,  or  could 
not  be  found.  This  was  complied  with  ;  and  the  party  complaining 
here  appeared,  and  had  a  full  and  fair  hearing  in  the  court  of  the  first 
instance,  and  afterwards  in  the  Supreme  Court.  If  this  be  not  due  pro- 
cess of  law,  then  the  words  can  have  no  definite  meaning  as  used  in  the 
Constitution. 

One  or  two  errors  assigned,  and  not  mentioned  in  the  earlier  part  of 
this  opinion,  deserve  a  word  or  two. 

It  is  said  that  the  plaintiffs  property  had  previously  been  assessed 
for  the  same  purpose,  and  the  assessment  paid.  If  this  be  meant  to 
deny  the  right  of  the  State  to  tax  or  assess  property  twice  for  the  same 
purpose,  we  know  of  no  provision  in  the  Federal  Constitution  which 
forbids  this,  or  which  forbids  unequal  taxation  by  the  States.  If  the 
Act  under  which  the  former  assessment  was  made  is  relied  on  as  a  con- 
tract against  further  assessments  for  the  same  purpose,  we  concur  with 
the  Supreme  Court  of  Louisiana  in  being  unable  to  discover  such  a 
contract. 

It  is  also  said  that  part  of  the  property  01  plaintiff  which  was  assessed 
is  not  benefited  by  the  improvement.  This  is  a  matter  of  detail  with 
which  this  court  cannot  interfere,  if  it  were  clearly  so  ;  but  it  is  hard  to 
fix  a  limit  within  these  two  parishes  where  property  would  not  be  bene- 
fited by  the  removal  of  the  swamps  and  marshes  which  are  within  their 
bounds. 

And  lastly,  and  most  strongly,  it  is  urged  that  the  court  rendered  a 
personal  judgment  against  the  owner  for  the  amount  of  the  tax,  while 
it  also  made  it  a  charge  upon  the  land.  It  is  urged  with  foree, —  and 
some  highly  respectable  authorities  are  cited  to  support  the  proposition, 
—  that  while  for  such  improvements  as  this  a  part,  or  even  the  whole, 
of  a  man's  property  connected  with  the  improvement  may  be  taken,  no 
personal  liability  can  be  imposed  on  him  in  regard  to  it.  If  this  were  a 
proposition  coming  before  us  sitting  in  a  Stale  court,  or,  perhaps,  in  a 
circuit  court  of  the  United  States,  we  might  be  called  upon  to  decide 
it ;  but  we  are  unable  to  see  that  any  of  the  provisions  of  the  Federal 
Constitution  authorizes  us  to  reverse  the  judgment  of  a  State  court  on 
that  question.  It  is  not  one  which  is  involved  in  the  phrase  "due 
process  of  law,"  and  none  other  is  called  to  our  attention  in  the  present 
case. 

As  there  is  no  error  in  the  judgment  of  the  Supreme  Court  of  Louisi- 
ana, of  which  this  court  has  cognizance,  it  is  Affirmed. 

Mr.  Justice  Bradley  gave  a  concurring  opinion,  in  which  he  said : 
"  I  think  it  [the  opinion  of  the  court]  narrows  the  scope  of  inquiry  as 
to  what  is  due  process  of  law  more  than  it  should  do.  ...  I  think, 
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therefore,  we  are  entitled,  under  the  Fourteenth  Amendment,  not  only 
to  see  that  there  is  some  process  of  law,  but  '  due  process  of  law,' 
provided  by  the  State  law  when  a  citizen  is  deprived  of  his  property  ; 
and  that,  iu  judging  what  is  'due  process  of  law,'  respect  must  be  hue1 
to  the  cause  and  object  of  the  taking,  whether  under  the  taxing  power, 
the  power  of  eminent  domain,  or  the  power  of  assessment  for  local  im- 
provements, or  none  of  these  :  and  if  found  to  be  suitable  or  admissible 
in  the  special  case,  it  will  be  adjudged  to  be  k  due  process  of  law ; ' 
but  if  found  to  be  arbitrary,  oppressive,  and  unjust,  it  may  be  declared 
to  be  not  '  due  process  of  law.'  Such  an  examination  may  be  made 
without  interfering  with  that  large  discretion  which  every  legislative 
power  has  of  making  wide  modifications  in  the  forms  of  procedure  in  each 
ease,  according  as  the  laws,  habits,  customs,  and  preferences  of  the 
people  of  the  particular  State  may  require." 


HURT  A  DO  v.  CALIFORNIA. 
Supreme  Coukt  ok  the  United  States.  1883. 

[110  U.  S.  516  ] 

The  Constitution  of  the  State  of  California,  adopted  in  1879,  in 
Article  I.,  section  8,  provides  as  follows:  — 

"Offences  heretofore  required  to  be  prosecuted  by  indictment  shall 
be  prosecuted  by  information,  after  examination  and  commitment  by 
a  magistrate,  or  by  indictment,  with  or  without  such  examination  and 
commitment  as  may  be  prescrilied  by  law.  A  grand  jury  shall  be  drawn 
and  summoned  at  least  once  a  year  in  each  county."  .  .  . 

rilurtado  was  charged  with  murder,  bv  an  information  fded  bv  the 
District  Attorney  of  Sacramento  County  in  the  local  court,  in  February, 
1882;  on  his  arraignment  pleaded  not  guilty  ;  and  was  tried  by  jury, 
found  guilty,  and  sentenced  to  be  hanged.  He  filed  objections  to  the 
execution  of  this  judgment,  to  the  effect,  among  other  things,  that  the 
proceeding,  upon  information,  was  contrary  to  the  Fourteenth  Amend- 
ment. These  objections  were  overruled  by  the  loeal  court  and,  on  ap- 
peal, by  the  Supremo  Court  of  California ;  and  they  were  now  brought 
up,  on  error,  to  the  Supremo  Court  of  the  United  States.] 

Mr.  A.  L.  Hart,  for  plaintiff  in  error. 

Mr.  John  T.  Can/,  for  defendant  in  error. 

Mr.  Justice  Matthews  delivered  the  opinion  of  the  court.  After 
reciting  the  facts  in  the  foregoing  language,  he  continued  :  — 

It  is  claimed  on  behalf  of  the  prisoner  that  the  conviction  and  sen- 
tence are  void,  on  the  ground  that  they  are  repugnant  to  that  clause  of 
the  Fourteenth  Article  of  Amendment  of  the  Constitution  of  the  United 
States,  which  is  in  these  words  :  — 
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"  Nor  shall  any  State  deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law." 

The  proposition  of  law  we  are  asked  to  affirm  is  that  an  indictment 
or  presentment  by  a  grand  jury,  as  known  to  the  common  law  of  Eng- 
land, is  essential  to  that  "  due  process  of  law,"  when  applied  to  prose- 
cutions for  felonies,  which  is  secured  and  guaranteed  by  this  provision 
of  the  Constitution  of  the  United  States,  and  which  accordingly  it  is 
forbidden  to  the  States  respectively  to  dispense  with  in  the  administra- 
tion of  criminal  law.  .  .  . 

It  is  maintained  on  behalf  of  the  plaintiff  in  error  that  the  phrase 
"due  process  of  law"  is  equivalent  to  ''law  of  the  land,"  as  found  in 
the  2'Jth  chapter  of  Magna  Charta  ;  that  by  immemorial  usage  it  has 
acquired  a  fixed,  definite,  and  technical  meaning ;  that  it  refers  to  and 
includes,  not  only  the  general  principles  of  public  liberty  and  private 
right,  which  lie  at  the  foundat  ion  of  all  free  government,  but  the  very 
institutions  which,  venerable  by  time  and  custom,  have  been  tried  by 
experience  and  found  fit  and  necessary  for  the  preservation  of  those  prin- 
ciples, and  which,  having  been  the  birthright  and  inheritance  of  every 
English  subject,  crossed  the  Atlantic  with  the  colonists  and  were  trans- 
planted and  established  in  the  fundamental  laws  of  the  State  ;  that,  hav- 
ing been  originally  introduced  into  the  Constitution  of  the  United  States 
as  a  limitation  upon  the  powers  of  the  government,  brought  into  being 
by  that  instrument,  it  has  now  been  added  as  an  additional  security  to 
the  individual  against  oppression  by  the  States  themselves  ;  that  one 
of  these  institutions  is  that  of  the  grand  jury,  an  indictment  or  present- 
ment by  which  against  the  accused  in  cases  of  alleged  felonies  is  an 
essential  part  of  due  process  of  law,  in  order  that  he  may  not  be 
harassed  or  destroyed  by  prosecutions  founded  only  upon  private  malice 
or  popular  fury. 

This  view  is  certainly  supported  by  the  authority  of  the  great  name 
of  Chief  Justice  Shaw  and  of  the  court  in  which  he  presided,  which,  in 
Jones  v.  Ji'Mins,  8  Cray,  320,  decided  that  the  12th  article  of  the  Bill 
of  Rights  of  Massachusetts,  a  transcript  of  Magna  Charta  in  this  re- 
spect, made  an  indictment  or  presentment  of  a  grand  jury  essential  to 
the  validity  of  a  conviction  in  cases  of  prosecutions  for  felonies.  .  .  . 
[Here  follows  a  consideration  of  this  case  and  of  certain  language  of 
Coke.] 

This  view  of  the  meaning  of  Lord  Coke  is  the  one  taken  by  Mer- 
rick, J.,  in  his  dissenting  opinion  in  Jones  v.  Jlobfuns,  S  Gray.  320.  who 
states  his  conclusions  in  these  words :  l<  It  is  the  forensic  trial,  under  a 
broad  and  general  law,  operating  equally  upon  every  member  of  our 
community,  which  the  words  '  by  the  law  of  the  land,'  in  Magna  Charta, 
and  in  every  subsequent  declaration  of  rights  which  has  l>orrowed  its 
phraseology,  make  essential  to  the  safety  of  the  citizen,  securing 
thereby  both  his  liberty  anil  his  property,  by  preventing  the  unlawful 
arrest  of  his  person  or  any  unlawful  interference  with  his  estate."  See 
also  State  v.  Starling,  1  ">  HiHi.  (S.  C.)  Law,  120. 
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Mr.  Reeve,  in  2  History  of  Eng.  Law.  43,  translates  the  phrase,  kmi 
per  legale  judicium  parium  suorum  vel  per  legem  terra:,  "  But  by  the 
judgment  of  his  peers,  or  by  some  other  legal  process  or  proceeding 
adapted  by  the  law  to  the  nature  of  the  case." 

Chancellor  Kent,  2  Com.  13,  adopts  this  mode  of  construing  the 
phrase.  Quoting  the  language  of  Magna  Charta,  and  referring  to  Lord 
Coke's  comment  upon  it.  he  says  :  "The  better  and  larger  definition  of 
due  process  of  laic  is  that  it  means  law  in  its  regular  course  of  adminis- 
tration through  courts  of  justice." 

This  accords  with  what  is  said  in  Westervell  v.  Gregg,  12  X.  Y.  202, 
by  Denio,  J.,  p.  212  :  "The  provision  was  designed  to  protect  the  citizen 
against  all  mere  acts  of  power,  whether  flowing  from  the  legislative  or 
executive  branches  of  the  government." 

The  principal  and  true  meaning  of  the  phrase  has  never  been  more 
tersely  or  aeeurateh'  stated  than  by  Mr.  Justice  Johnson,  in  Bank  of 
Columbia  v.  Okely,  4  Wheat.  235-244  :  "As  to  the  words  from  Magna 
Charta,  incorporated  into  the  Constitution  of  Maryland,  after  volumes 
spoken  and  written  with  a  view  to  their  exposition,  the  good  sense  of 
mankind  has  at  last  settled  down  to  this :  that  they  were  intended  to 
secure  the  individual  from  the  arbitrary  exercise  of  the  powers  of  gov- 
ernment, unrestrained  by  the  established  principles  of  private  right  and 
distributive  justice." 

And  the  conclusion  rightly  deduced  is,  as  stated  by  Mr.  Cooley,  Con- 
stitutional Limitations,  356:  '-The  principles,  then,  upon  which  the 
process  is  based,  are  to  determine  whether  it  is  '  due  process '  or  not, 
and  not  any  considerations  of  mere  form.  Administrative  and  remedial 
process  may  be  changed  from  time  to  time,  but  only  with  due  regard  to 
the  landmarks  established  for  the  protection  of  the  citizen." 

It  is  urged  upon  us,  however,  in  argument,  that  the  claim  made  in 
behalf  of  the  plaintiff  in  error  is  supported  by  the  decision  of  this  court 
in  Murray's  Lessee  v.  Hoboken  Land  &  Improvement  Company,  18 
How.  272.  .  .  .  [Here  follows  a  passage  from  this  opinion.] 

This,  it  is  argued,  furnishes  an  indispensable  test  of  what  consti- 
tutes "  due  process  of  law  ;  "  that  any  proceeding  otherwise  authorized 
by  law,  which  is  not  thus  sanctioned  by  usage,  or  which  supersedes  and 
displaces  one  that  is,  cannot  be  regarded  as  due  process  of  law. 

But  this  inference  is  unwarranted.  The  real  syllabus  of  the  passage 
quoted  is,  that  a  process  of  law,  which  is  not  otherwise  forbidden,  must 
be  taken  to  be  due  process  of  law,  if  it  can  show  the  sanction  of  settled 
usage  both  in  England  and  in  this  country  ;  but  it  by  no  means  follows 
that  nothing  else  can  be  due  process  of  law.  The  point  in  the  case 
cited  arose  in  reference  to  a  summary  proceeding,  questioned  on  that 
account,  as  not  due  process  of  law.  The  answer  was:  however  ex- 
ceptional it  may  be,  as  tested  by  definitions  and  principles  of  ordinary 
procedure,  nevertheless,  this,  in  substance,  has  been  immemorially  the 
actual  law  of  the  land,  and,  therefore,  is  due  process  of  law.  But  to 
hold  that  such  a  characteristic  is  essential  to  due  process  of  law,  would 
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be  to  deny  every  quality  of  the  law  but  its  age,  and  to  render  it  incapa- 
ble of  progress  or  improvement.  It  would  be  to  stamp  upon  our  juris- 
prudence the  unchangeableness  attributed  to  the  laws  of  the  Medes  and 
Persians. 

This  would  be  all  the  more  singular  and  surprising,  in  this  quick  and 
active  age,  when  we  consider  that,  owing  to  the  progressive  develop- 
ment of  legal  ideas  and  institutions  in  England,  the  words  of  Magna 
Charta  stood  for  very  different  things  at  the  time  of  the  separation  of 
the  American  colonies  from  what  they  represented  originally.  .  .  . 

The  Constitution  of  the  United  States  was  ordained,  it  is  true,  by 
descendants  of  Englishmen,  who  inherited  the  traditions  of  English  law 
and  history  ;  but  it  was  made  for  an  undefined  and  expanding  future, 
and  for  a  people  gathered  and  to  be  gathered  from  many  nations  and  of 
many  tongues.  And  while  we  take  just  pride  in  the  principles  and 
institutions  of  the  common  law,  we  are  not  to  forget  that  in  lands 
whore  other  systems  of  jurisprudence  prevail,  the  ideas  and  processes 
of  civil  justice  are  also  not  unknown.  Due  process  of  law,  in  spite  of 
the  absolutism  of  continental  governments,  is  not  alien  to  that  code 
which  survived  the  Roman  Empire  as  the  foundation  of  modern  civili- 
zation in  Europe,  and  which  has  given  us  that  fundamental  maxim  of 
distributive  justice,  —  suum  cttiyue  tribuere.  There  is  nothing  in 
Magna  Charta,  rightly  construed  as  a  broad  charter  of  public  right  and 
law,  which  ought  to  exclude  the  best  ideas  of  all  systems  and  of  every 
age ;  and  a3  it  was  the  characteristic  principle  of  the  common  law  to 
draw  its  inspiration  from  every  fountain  of  justice,  we  are  not  to  assume 
that  the  sources  of  its  supply  have  been  exhausted.  On  the  contrary, 
we  should  expect  that  the  new  and  various  experiences  of  our  own  situ- 
ation and  system  will  mould  and  shape  it  into  new  and  not  less  useful 
forms. 

The  concessions  of  Magna  Charta  were  wrung  from  the  king  as  guar- 
antees against  the  oppressions  and  usurpations  of  his  prerogative.  It 
did  not  enter  into  the  minds  of  the  barons  to  provide  security  against 
their  own  body  or  in  favor  of  the  Commons  by  limiting  the  power  of 
Parliament ;  so  that  bills  of  attainder,  ex  post  facto  laws,  laws  declar- 
ing forfeitures  of  estates,  and  other  arbitrary  acts  of  legislation  which 
occur  so  frequently  in  English  history,  were  never  regarded  as  incon- 
sistent with  the  law  of  the  land  ;  for  notwithstanding  what  was  attrib- 
uted to  Lord  Coke  in  Jionhams  Case,  8  Rep.  115, 118  </,  the  omnipotence 
of  Parliament  over  the  common  law  was  absolute,  even  against  common 
right  and  reason.  The  actual  and  practical  security  for  English  liberty 
against  legislative  tyranny  was  the  power  of  a  free  public  opinion  rep- 
resented by  the  Commons. 

In  this  country  written  constitutions  were  deemed  essential  to  protect 
the  rights  and  liberties  of  the  people  against  the  encroachments  of 
power  delegated  to  their  governments,  and  the  provisions  of  Magna 
Charta  were  incorporated  into  bills  of  rights.  They  were  limitations 
upon  all  the  powers  of  government,  legislative  as  well  as  executive  and 
judicial. 
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It  necessarily  happened,  therefore,  that  as  these  broad  and  general 
maxims  of  liberty  and  justice  held  in  our  system  a  different  place  and 
performed  a  differeut  function  from  their  position  and  oflice  in  English 
constitutional  history  and  law,  they  would  receive  and  justify  a  corre- 
sponding and  more  comprehensive  interpretation.  Applied  in  England 
only  as  guards  against  executive  usurpation  and  tyranny,  here  they 
have  become  bulwarks  also  against  arbitrary  legislation  ;  but,  in  that 
application,  as  it  would  be  incongruous  to  measure  and  restrict  them  by 
the  ancient  customary  English  law,  tliey  must  be  held  to  guarantee,  not 
particular  forms  of  procedure,  but  the  very  substance  of  individual 
rights  to  life,  liberty,  and  property. 

Restraints  that  could  be  fastened  upon  executive  authority  with  pre- 
cision and  detail,  might  prove  obstructive  and  injurious  when  imposed 
on  the  just  and  necessary  discretion  of  legislative  power  ;  and,  while  in 
every  instance,  laws  that  violated  express  and  specific  injunctions  and 
prohibitions  might,  without  embarrassment,  be  judicially  declared  to  be 
void,  yet,  any  general  principle  or  maxim,  founded  on  the  essential 
nature  of  law,  as  a  just  and  reasonable  expression  of  the  public  will  and 
of  government,  as  instituted  by  popular  consent  and  for  the  general 
good,  can  only  be  applied  to  cases  coming  clearly  within  the  scope  of 
its  spirit  and  purpose,  and  not  to  legislative  provisions  merely  estab- 
lishing forms  and  modes  of  attainment.  Such  regulations,  to  adopt  a 
sentence  of  Burke's,  "  may  alter  the  mode  and  application,  but  have 
no  power  over  the  substance  of  original  justice."  Tract  on  the  Popery 
Laws,  G  Burke's  Works,  ed.  Little  &  Brown,  323. 

Such  is  the  often-repeated  doctrine  of  this  court.  .  .  .  [Here  follow 
citations  from  Munn  v.  7//.,  94  U.  S.  113 ;  Walker  v.  Savinet,  92  U.  S. 
90 ;  Kennard  v.  Louisiana,  92  U.  S.  480 ;  Davidson  v.  N.  O.,  96 
U.  S.  97.] 

We  are  to  construe  this  phrase  in  the  Fourteenth  Amendment  by  the 
urns  loqaendi  of  the  Constitution  itself.  The  same  words  are  contained 
in  the  Fifth  Amendment.  That  article  makes  specific  and  express  pro- 
vision for  perpetuating  the  institution  of  the  grand  jury,  so  far  as 
relates  to  prosecutions  for  the  more  aggravated  crimes  under  the  laws 
of  the  United  States.    It  declares  that,  — 

"  No  person  shall  be  held  to  answer  for  a  capital  or  otherwise  infa- 
mous crime,  unless  on  a  presentment  or  indictment  of  a  grand  jury, 
except  in  cases  arising  in  the  land  or  naval  forces,  or  in  the  militia 
when  in  actual  service  in  time  of  war  or  public  danger;  nor  shall  any 
person  be  subject  for  the  same  offence  to  be  twice  put  in  jeopardy 
of  life  or  limb ;  nor  shall  he  be  compelled  in  any  criminal  case  to  be 
witness  against  himself."  [It  then  immediately  adds  :]  "Nor  be  de- 
prived of  life,  liberty,  or  property  without  due  process  of  law." 

According  to  a  recognized  canon  of  interpretation,  especially  applicable 
to  formal  and  solemn  instruments  of  constitutional  law,  we  are  forbid- 
den to  assume,  without  clear  reason  to  the  contrary,  that  any  part  of  t li is 
most  important  amendment  is  superfluous.    The  natural  and  obvious 
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inference  is,  that  in  the  sense  of  the  Constitution,  "due  process  of  law" 
was  not  meant  or  intended  to  include,  ex  vi  termini,  the  institution 
and  procedure  of  a  grand  jury  in  any  case.  The  conclusion  is  equally 
irresistible,  that  when  the  same  phrase  was  employed  in  the  Fourteenth 
Amendment  to  restrain  the  action  of  the  States,  it  was  used  in  the 
same  sense  and  with  no  greater  extent ;  and  that  if  in  the  adoption  of 
that  amendment  it  had  been  part  of  its  purpose  to  perpetuate  the  insti- 
tution of  the  grand  jury  in  all  the  States,  it  would  have  embodied,  as 
did  the  Fifth  Amendment,  express  declarations  to  that  effect.  Due  pro- 
cess of  law  in  the  latter  refers  to  that  law  of  the  land  which  derives  its 
authority  from  the  legislative  powers  conferred  upon  Congress  by  the 
Constitution  of  the  I'nited  States,  exercised  within  the  limits  therein 
prescribed,  and  interpreted  according  to  the  principles  of  the  common 
law.  In  the  Fourteenth  Amendment,  by  parity  of  reason,  it  refers  to 
that  law  of  the  land  in  each  State  which  derives  its  authority  from  the 
inherent  and  reserved  powers  of  the  State,  exerted  within  the  limits  of 
those  fundamental  principles  of  liberty  and  justice  which  lie  at  the  base 
of  all  our  civil  and  political  institutions,  and  the  greatest  security  for 
which  resides  in  the  right  of  the  people  to  make  their  owu  laws,  and 
alter  them  at  their  pleasure.  .  .  . 

Uut  it  is  not  to  be  supposed  that  these  legislative  powers  are  absolute 
and  despotic,  and  that  the  amendment  prescribing  due  process  of  law  is 
too  vague  and  indefinite  to  operate  as  a  practical  restraint.  It  is  not 
every  act,  legislative  in  form,  that  is  law.  Law  is  something  more  than 
mere  will  exerted  as  an  act  of  power.  It  must  be  not  a  special  rule  for 
a  particular  person  or  a  particular  case,  but,  in  the  language  of  Mr. 
Webster,  in  his  familiar  definition,  4t  the  general  law,  a  law  which  hears 
before  it  condemns,  which  proceeds  upon  inquiry,  and  renders  judg- 
ment only  after  trial,"  so  "  that  every  citizen  shall  hold  his  life,  liberlv, 
property,  and  immunities  under  the  protection  of  the  general  rules 
which  govern  society  ;  "  and  thus  excluding,  as  not  due  process  of  law, 
acts  of  attainder,  bills  of  pains  and  penalties,  acts  of  confiscation,  acts 
reversing  judgments,  and  acts  directly  transferring  one  man's  estate  to 
another,  legislative  judgments  and  decrees,  and  other  similar  special, 
partial,  and  arbitrary  exertions  of  power  under  the  forms  of  legislation. 
Arbitrary  power,  enforcing  its  edicts  to  the  injury  of  the  persons  and 
property  of  its  subjects,  is  not  law,  whether  manifested  as  the  decree  of 
a  personal  monarch  or  of  an  impersonal  multitude.  And  the  limita- 
tions imposed  by  our  constitutional  law  upon  the  action  of  the  govern- 
ments, both  State  and  national,  are  essential  to  the  preservation  of 
public  and  private  rights,  notwithstanding  the  representative  character 
of  our  political  institutions.  The  enforcement  of  these  limitations  In- 
judicial process  is  the  device  of  self-governing  communities  to  protect 
the  rights  of  individuals  and  minorities,  as  well  against  the  power  of 
numbers  as  against  the  violence  of  public  agents  transcending  the  limits 
of  lawful  authority,  even  when  acting  in  the  name  and  wielding  the 
force  of  the  government 
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The  Supreme  Court  of  Mississippi,  in  a  well-considered  case,  — 
lirown  v.  Leree  Commissioners,  50  Miss.  468,  —  speaking  of  the  mean- 
ing of  the  phrase  "  due  process  of  law,"  says :  "  The  principle  does  not 
demand  that  the  laws  existing  at  any  point  of  time  shall  be  irrepealable, 
or  that  any  forms  of  remedies  shall  necessarily  continue.  It  refers  to 
certain  fundamental  rights  which  that  system  of  jurisprudence,  of  which 
ours  is  a  derivative,  has  always  recognized.  If  any  of  these  are  disre- 
garded in  the  proceedings  by  which  a  person  is  condemned  to  the  loss 
of  life,  liberty,  or  property,  then  the  deprivation  has  not  been  by  '  due 
process  of  law.' "... 

It  follows  that  any  legal  proceeding  enforced  by  public  authority, 
whether  sanctioned  by  age  and  custom,  or  newly  devised  in  the  discre- 
tion of  the  legislative  power,  in  furtherance  of  the  general  public  good, 
which  regards  and  preserves  these  principles  of  liberty  and  justice, 
must  be  held  to  be  due  process  of  law. 

The  Constitution  of  Connecticut,  adopted  in  1818  and  in  force 
when  the  Fourteenth  Amendment  took  effect,  requires  an  indictment 
or  presentment  of  a  grand  jury  only  in  cases  where  the  punishment 
of  the  crime  charged  is  death  or  imprisonment  for  life,  and  yet  it  also 
declares  that  no  person  shall  u  be  deprived  of  life,  liberty,  or  property 
but  by  due  course  of  law."  It  falls  short,  therefore,  of  that  measure  of 
protection  which  it  is  claimed  is  guaranteed  by  Magna  Charta  to  the  right 
of  personal  libert}' ;  notwithstanding  which,  it  is  no  doubt  justly  said  in 
Swift's  Digest,  17,  that  4 i  this  sacred  and  inestimable  right,  without 
which  all  others  are  of  little  value,  is  enjoyed  by  the  people  of  this  State 
in  as  full  extent  as  in  any  country  on  the  globe,  and  in  as  high  a 
degree  as  is  consistent  with  the  nature  of  civil  government.  No  indi- 
vidual or  body  of  men  lias  a  discretionary  or  arbitrary  power  to  com- 
mit any  person  to  prison ;  no  man  can  be  restrained  of  his  liberty,  be 
prevented  from  removing  himself  from  place  to  place  as  he  chooses, 
be  compelled  to  go  to  a  place  contrary  to  his  inclination,  or  be  in  any 
way  imprisoned  or  confined,  unless  by  virtue  of  the  express  laws  of  the 
land." 

Tried  by  these  principles,  we  are  unable  to  say  that  the  substitution 
for  a  presentment  or  indictment  by  a  grand  jury  of  the  proceeding  by 
information,  after  examination  and  commitment  by  a  magistrate,  certi- 
fying to  the  probable  guilt  of  the  defendant,  with  the  right  on  his  part 
to  the  aid  of  counsel,  and  to  the  cross-examination  of  the  witnesses 
produced  for  the  prosecution,  is  not  due  process  of  law.  It  is,  as  we 
have  seen,  an  ancient  proceeding  at  common  law,  which  might  include 
every  case  of  an  offence  of  less  grade  than  a  felony,  except  misprision  of 
treason  ;  and  in  every  circumstance  of  its  administration,  as  authorized 
by  the  statute  of  California,  it  carefully  considers  and  guards  the  sub- 
stantial interest  of  the  prisoner.  It  is  merely  a  preliminary  proceeding, 
and  can  result  in  no  final  judgment,  except  as  the  consequence  of  a  reg- 
ular judicial  trial,  conducted  precisely  as  in  cases  of  indictments. 

In  reference  to  this  mode  of  proceeding  at  the  common  law,  and 
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which  he  says  "is  as  ancient  as  the  common  law  itself,"  Bluckstono 
adds  (4  Com.  305) :  — 

'*  And  as  to  those  offences  in  which  informations  were  allowed  as 
well  as  indictments,  so  long  as  they  were  confined  to  this  high  and 
respectable  jurisdiction,  and  were  carried  on  in  a  legal  and  regular 
course  in  his  Majesty's  Court  of  King's  Bench,  the  subject  had  no  rea- 
son to  complain.  The  same  notice  was  given,  the  same  process  was 
issued,  the  same  pleas  were  allowed,  the  same  trial  by  jury  was  had, 
the  same  judgment  was  given  by  the  same  judges,  as  if  the  prosecution 
had  originally  been  by  indictment." 

For  these  reasons,  finding  no  error  therein,  the  judgment  of  the 
Supreme  Court  of  California  is  Affirmed} 

[Harlan,  J.,  gave  a  dissenting  opinion.] 


BARBIER  v.  CONNOLLY. 
Supreme  Court  of  the  United  States.  1885. 

[113  U.  S.  27.] 

On  the  8th  of  April,  1884,  the  Board  of  Supervisors  of  the  city  and 
county  of  San  Francisco,  the  legislative  authority  of  that  municipality, 
passed  an  ordinance  reciting  that  the  indiscriminate  establishment  of 
public  laundries  and  wash-houses,  where  clothes  and  other  articles  were 
cleansed  for  hire,  endangered  the  public  health  and  the  public  safety, 
prejudiced  the  well-being  and  comfort  of  the  community,  and  depreci- 
ated the  value  of  property  in  their  neighborhood  ;  and  then  ordaining, 
pursuant  to  authority  alleged  to  be  vested  in  the  Board  under  provisions 
of  the  State  Constitution,  and  of  the  Act  of  April  19,  185G,  consolidat- 
ing the  government  of  the  city  and  county,  that  after  its  passage  it 
should  be  unlawful  for  any  person  to  establish,  maintain,  or  carry  on  the 
business  of  a  public  laundry  or  of  a  public  wash-house  within  certain 
designated  limits  of  the  city  and  county,  without  first  having  obtained  a 
certificate,  signed  b}'  the  health  oflicer  of  the  municipality,  that  the 
premises  were  properly  and  sufficiently  drained,  and  that  all  proper 
arrangements  were  made  to  carry  on  the  business  without  injury  to  the 
sanitary  condition  of  the  neighborhood ;  also  a  certificate  signed  by  the 
Board  of  Fire  Wardens  of  the  municipality,  that,  the  stoves,  washing 
and  drying  apparatus,  and  the  appliances  for  heating  smoothing-irons, 
were  in  good  condition,  and  that  their  use  was  not  dangerous  to  the  sur- 
rounding property  from  fire,  and  that  all  proper  precautions  were  taken 
to  comply  with  the  provisions  of  the  ordinance  defining  the  fire  limits  of 

1  And  so  HaUingtr  v.  Darii,  146  U.  S.  314.  See  also  the  fall  discussions  in  Wyne- 
hamer  v.  The  PeojJe,  13  N.  Y.  378  (1856).  —  Ed. 
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the  city  and  county,  and  making  regulations  concerning  the  erection  and 
use  of  buildings  therein. 

The  ordinance  required  the  health  officer  and  Hoard  of  Fire  Wardens, 
upon  application  of  any  one  to  open  or  conduct  the  business  of  a  public 
laundry,  to  inspect  the  premises  in  which  it  was  proposed  to  carry  on 
the  business,  in  order  to  ascertain  whether  they  are  provided  with  proper 
drainage  and  sanitary  appliances,  and  whether  the  provisions  of  the  fire 
ordinance  have  been  complied  with  ;  and,  if  found  satisfactory  in  all 
respects,  to  issue  to  the  applicant  the  required  certificates  without  charge 
for  tlie  services  rendered.  Its  fourth  section  declared  that  no  person 
owning  or  employed  in  a  public  laundry  or  a  public  wash-house  within 
the  prescribed  limits  shall  wash  or  iron  clothes  between  the  hours  often 
in  the  evening  and  six  in  the  morning  or  upon  any  portion  of  Sunday  ; 
and  its  fifth  section,  that  no  person  engaged  in  the  laundry  business 
within  those  limits  should  permit  any  one  suffering  from  an  infectious 
or  contagious  disease  to  lodge,  sleep,  or  remain  upon  the  premises. 
The  violation  of  any  of  these  several  provisions  was  declared  to  be  a 
misdemeanor,  and  penalties  were  prescribed  differing  in  degree  accord- 
ing to  the  nature  of  the  offence.  The  establishing,  maintaining,  or 
carrying  on  the  business,  without  obtaining  the  certificates,  was  punish- 
able  by  fine  of  not  more  than  81,000.  or  by  imprisonment  of  not  more 
than  six  months,  or  by  both.  Carrying  on  the  business  outside  of  the 
hours  prescribed,  or  permitting  persons  with  contagious  diseases  on  the 
premises,  was  punishable  by  fine  of  not  less  than  £5  or  more  than  S'jO, 
or  by  imprisonment  of  not  more  than  one  month,  or  by  both  such  fine 
and  imprisonment. 

The  petitioner  in  the  court  below,  the  plaintiff  in  error  here,  was  con- 
victed in  the  Police  Judge's  Court  of  the  City  and  County  of  San  Fran- 
cisco, under  the  fourth  section  of  the  ordinance,  of  washing  and  ironing 
clothes  in  a  public  laundry,  within  the  prescribed  limits,  between  the 
hours  of  ten  o'clock  in  the  evening  of  May  1,  1884,  and  six  o'clock  in 
the  morning  of  the  following  day,  and  was  sentenced  to  imprisonment 
in  the  county  jail  for  five  days,  and  was  accordingly  committed,  in  exe- 
cution of  the  sentence,  to  the  custody  of  the  sheriff  of  the  city  and 
county,  who  was  keeper  of  the  county  jail.  That  court  had  jurisdiction 
to  try  him  for  the  alleged  offence,  if  the  ordinance  was  valid  and  bind- 
ing. But,  alleging  that  his  arrest  and  imprisonment  were  illegal,  he  ob- 
tained from  the  Superior  Court  of  the  city  and  county  a  writ  of  habeas 
corpus,  in  obedience  to  which  his  bod}'  was  brought  before  the  court  by 
the  sheriff,  who  returned  that  he  was  held  under  the  commitment  of  the 
police  judge  upon  a  conviction  of  a  misdemeanor,  the  commitment  and 
sentence  being  produced. 

The  petitioner  thereupon  moved  for  his  discharge  on  the  ground  that 
the  fourth  section  of  the  ordinance  violates  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States,  and  certain  sections  of  the 
Constitution  of  the  State.  The  particulars  stated  in  which  such  alleged 
violations  consist  were  substantially  these,  —  omitting  the  repetition  of 
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the  same  position,  —  that  the  section  discriminated  between  the  class  of 
laborers  engaged  in  the  laundry  business  and  those  engaged  in  other 
kinds  of  business ;  that  it  discriminated  between  laborers  beyond  the 
designated  limits  and  those  within  them  ;  that  it  deprived  the  petitioner 
of  the  right  to  labor,  and,  as  a  necessary  consequence,  of  the  right  to 
acquire  property ;  that  it  was  not  within  the  power  of  the  Board  of 
Supervisors  of  the  city  and  county  of  San  Francisco ;  and  that  it  was 
unreasonable  in  its  requirements.  The  Superior  Court  overruled  the 
positions  and  dismissed  the  writ,  and  the  petitioner  brought  this  writ  of 
error. 

Mr.  A.  C.  Searle,  Mr.  II.  G.  Sieberst,  and  Mr.  Alfred  Clarke,  for 
plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mr.  Justick  Fiki.d  delivered  the  opinion  of  the  court.  He  recited 
the  facts  as  above  stated,  and  continued  : 

Iu  this  case  we  can  only  consider  whether  the  fourth  section  of  the 
ordinance  of  the  city  and  county  of  San  Franeisco  is  in  conflict  with  the 
Constitution  or  laws  of  the  United  States.  We  cannot  pass  upon  the 
conformity  of  that  section  with  the  requirements  of  the  Constitution  of 
the  State.  Our  jurisdiction  is  confined  to  a  consideration  of  the  Federal 
question  involved,  which  arises  upon  an  alleged  conflict  of  the  fourth 
section  in  question  with  the  first  section  of  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States.  No  other  part  of  the  amend- 
ment has  any  possible  application. 

That  fourth  section,  so  far  as  it  is  involved  in  the  case  before  the 
police  judge,  was  simply  a  prohibition  to  carry  on  the  washing  and  iron- 
ing of  clothes  in  public  laundries  and  wash-houses,  within  certain  pre- 
scribed limits  of  the  city  and  county,  from  ten  o'clock  at  night  until  six 
o'clock  on  the  morning  of  the  following  day.  The  prohibition  against 
labor  on  Sunday  is  not  involved.  The  provision  is  purely  a  police  reg- 
ulation within  the  competency  of  any  municipality  possessed  of  the 
ordinary  powers  belonging  to  such  bodies.  And  it  would  be  an  extra- 
ordinary usurpation  of  the  authority  of  a  municipality,  if  a  Federal 
tribunal  should  undertake  to  supervise  such  regulations.  It  may  be  a 
necessary  measure  of  precaution  in  a  city  composed  largely  of  wooden 
buildings  like  San  Francisco,  that  occupations  in  which  (ires  are  con- 
stantly required,  should  cease  after  certain  hours  at  night  until  the  fol- 
lowing morning;  and  of  the  necessity  of  such  regulations  the  municipal 
bodies  arc  the  exclusive  judges;  at  least  any  correction  of  their  action 
in  such  matters  can  come  only  from  State  legislation  or  State  tribunals. 
The  same  municipal  authority  which  directs  the  cessation  of  labor  must 
necessarily  prescribe  the  limits  within  which  it  shall  be  enforced,  as  it 
does  the  limits  in  a  city  within  which  wooden  buildings  cannot  be  con- 
structed. There  is  no  invidious  discrimination  against  any  one  within 
the  prescribed  limits  by  such  regulations.  There  is  none  in  the  regula- 
tion under  consideration.  The  specification  of  the  limits  within  which 
the  business  cannot  be  carried  on  without  the  certificates  of  the  health 
vor..  i.  —10 
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olliccr  and  Hoard  of  Fire  Wardens  is  merely  a  designation  of  the  por- 
tion of  the  city  in  which  the  precautionary  measures  against  Ore  and  to 
secure  proper  drainage  must  be  taken  for  the  public  health  and  safety. 
It  is  not  legislation  discriminating  against  airy  one.  All  persons  en- 
gaged in  the  same  business  within  it  are  treated  alike  ;  are  subject  to 
the  same  restrictions  and  are  entitled  to  the  same  privileges  under 
similar  conditions. 

The  Fourteenth  Amendment,  in  declaring  that  no  State  "  shall  deprive 
any  person  of  life,  liberty,  or  property,  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws,"  undoubtedly  intended  not  only  that  there  should  be  no  arbitrary 
deprivation  of  life  or  liberty,  or  arbitrary  spoliation  of  property,  but 
that  equal  protection  and  security  should  be  given  to  all  under  like  cir- 
cumstances in  the  enjoyment  of  their  personal  and  civil  rights  ;  that  all 
persons  should  be  equally  entitled  to  pursue  their  happiness  and  acquire 
and  enjoy  property  ;  that  they  should  have  like  access  to  the  courts  of 
the  country  for  the  protection  of  their  persons  and  property,  the  preven- 
tion and  redress  of  wrongs,  and  the  enforcement  of  contracts ;  that  no 
impediment  should  be  interposed  to  the  pursuits  of  any  one  except  as 
applied  to  the  same  pursuits  by  others  under  like  circumstances ;  that 
no  greater  burdens  should  be  laid  upon  one  than  are  laid  upon  others  in 
the  same  calling  and  condition,  and  that  in  the  administration  of  criminal 
justice  no  different  or  higher  punishment  should  be  imposed  upon  one 
than  such  as  is  prescribed  to  all  for  like  offences.  But  neither  the 
amendment  —  broad  and  comprehensive  as  it  is  —  nor  any  other  amend- 
ment, was  desigued  to  interfere  with  the  power  of  the  State,  sometimes 
termed  its  police  power,  to  prescribe  regulations  to  promote  the  health, 
peace,  morals,  education,  and  good  order  of  the  people,  and  to  legislate 
so  as  to  increase  the  industries  of  the  State,  develop  its  resources,  and 
add  to  its  wealth  and  prosperity.  From  the  very  necessities  of  society, 
legislation  of  a  special  character,  having  these  objects  in  view,  must 
often  be  had  in  certain  districts,  such  as  for  draining  marshes  and  irri- 
gating arid  plains.  Special  burdens  are  often  necessary  for  general 
benefits  —  for  supplying  water,  preventing  fires,  lighting  districts,  clean- 
ing streets,  opening  parks,  and  many  other  objects.  Regulations  for 
these  purposes  may  press  with  more  or  less  weight  upon  one  than  upon 
another,  but  they  arc  designed,  not  to  impose  unequal  or  unnecessary 
restrictions  upon  any  one,  but  to  promote,  with  as  little  individual  in- 
convenience as  possible,  the  general  good.  Though,  in  many  respects, 
necessarily  special  in  their  character,  they  do  not  furnish  just  ground  of 
complaint  if  they  operate  alike  upon  all  persons  and  property  under  the 
same  circumstances  and  conditions.  Class  legislation,  discriminating 
against  some  and  favoring  others,  is  prohibited,  but  legislation  which, 
in  carrying  out  a  public  purpose,  is  limited  in  its  application,  if  within 
the  sphere  of  its  operation  it  affects  alike  all  persons  similarly  situated, 
is  not  within  the  amendment. 

In  the  execution  of  admitted  powers  unnecessary  proceedings  are  often 
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required  which  are  cumbersome,  dilatory,  and  expensive,  yet,  if  no  dis- 
crimination against  any  one  be  made  and  no  substantial  right  be  impaired 
by  them,  they  are  not  obnoxious  to  any  constitutional  objection.  The 
inconveniencies  arising  in  the  administration  of  the  laws  from  this  cause 
are  matters  entirely  for  the  consideration  of  the  State ;  they  can  be 
remedied  only  by  the  State.  In  the  case  before  us  the  provisions  re- 
quiring certificates  from  the  health  officer  and  the  Board  of  Fire  Wardens 
may,  in  some  instances,  be  unnecessary,  and  the  changes  to  l>e  made  to 
meet  the  conditions  prescribed  may  be  burdensome,  but,  as  we  have 
said,  this  is  a  matter  for  the  determination  of  the  municipality  in  the 
execution  of  its  police  powers,  and  not  a  violation  of  any  substantial 
right  of  the  individual.  Judgment  affirmed.1 


In  thk  Matter  of  THE  APPLICATION  OF  JACOBS. 
New  York  Court  of  Appeals.  1885. 

[98  X.  Y.  98.] 

Peter  B.  O/nei/,  District  Attorney,  for  appellant. 
Wm.  M.  Ei-arts,  A.  J.  Dittenhoejfer,  and  Morris  S.  Wise,  for 
respondent. 

Karl,  J.  The  relator  Jacobs  was  arrested  on  the  14th  day  of  May, 
1884,  on  a  warrant  issued  by  a  police  justice  in  the  city  of  New  York 
under  the  Act  chapter  272  of  the  Laws  of  1884,  passed  May  12,  entitled 
44  An  Act  to  improve  the  Public  Health  by  prohibiting  the  Manufacture 
of  Cigars  and  Preparation  of  Tobacco  in  any  form  in  Tenement-houses  in 
certain  Cases,  and  regulating  the  Use  of  Tenement-houses  in  certain 
Cases."  On  the  evidence  of  the  complainant  he  was  by  the  justice  com- 
mitted for  trial,  and  thereafter  upon  his  petition,  a  justice  of  the  Supreme 
Court  granted  a  writ  of  habeas  corpus,  to  which  a  return  was  made,  and 
upon  the  hearing  thereon  the  justice  made  an  order  dismissing  the  writ 
and  remanding  him  to  prison.  From  that  order  he  appealed  to  the 
Oeneral  Term  of  the  Supreme  Court,  which  reversed  the  order  and  dis- 
charged him  from  prison,  on  the  ground  that  the  Act  under  which  he 
was  arrested  was  unconstitutional  ami  then-fore  void.  The  district 
attorney  on  behalf  of  the  people  then  appealed  to  this  court,  and  the 
sole  question  for  our  determination  is,  whether  the  Act  of  1*S4  creat- 
ing the  offence  for  which  the  relator  was  arrested  was  a  constitutional 
exercise  of  legislative  power. 

The  facts  as  they  appeared  before  the  police  justice  were  as  follows  : 
The  relator  at  the  time  of  his  arrest  lived  with  his  wife  and  two  chil- 
dren in  a  tenement-house  in  the  city  of  New  York  in  which  three  other 
families  also  lived.  There  were  four  floors  in  the  house,  and  seven 
rooms  on  each  floor,  and  each  floor  was  occupied  by  one  family  living 

l  And  so  Soon  Ring  v.  Crowley,  113  U.  S.  703.  — Ed. 
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independently  of  the  others,  and  doing  their  cooking  in  one  of  the 
rooms  so  occupied.  The  relator  at  the  time  of  his  arrest  was  engaged 
in  one  of  his  rooms  in  preparing  tobacco  and  making  cigars,  but  there 
was  no  smell  of  tobacco  in  any  part  of  the  house  except  the  room  where 
he  whs  thus  engaged. 

These  facts  showed  a  violation  of  the  provisions  of  the  Act  which 
took  effect  immediately  upon  its  passage  and  the  material  portions  of 
which  are  as  follows:  "Section  1.  The  manufacture  of  cigars  or  pre- 
paration of  tobacco  in  any  form  on  any  floor,  or  in  any  part  of  any 
floor,  in  any  tenement-house  is  hereby  prohibited,  if  such  floor  or  any 
part  of  such  floor  is  by  any  person  occupied  as  a  home  or  residence  for 
the  purpose  of  living,  sleeping,  cooking,  or  doing  any  household  work 
therein.  Section  2.  Any  house,  building,  or  portion  thereof  occupied 
as  the  home  or  residence  of  more  than  three  families  living  indepen- 
dently of  one  another,  and  doing  their  cooking  upon  the  premises,  is  a 
tenement-house  within  the  meaning  of  this  Act.  Section  3.  The  first 
floor  of  said  tenement-house  on  which  there  is  a  store  for  the  sale  of 
cigars  and  tobacco  shall  be  exempt  from  the  prohibition  provided  in 
section  one  of  this  Act.  Section  5.  Every  person  who  shall  be  found 
guilty  of  a  violation  of  this  Act,  or  of  having  caused  another  to  commit 
such  violation,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be 
punished  for  every  offence  by  a  fine  of  not  less  than  ten  dollars  and  not 
more  than  one  hundred  dollars  or  by  imprisonment  for  not  less  than  ten 
days  and  not  more  than  six  months,  or  both  such  fine  and  imprison- 
ment. Section  6.  This  Act  shall  apply  only  to  cities  having  over  five 
hundred  thousand  inhabitants." 

What  does  this  Act  attempt  to  do?  In  form,  it  makes  it  a  crime  for  a 
cigar-maker  in  New  York  and  IJrooklyn,  the  only  cities  in  the  State  hav-  - 
ing  a  population  exceeding  500.000,  to  carry  on  a  perfectly  lawful  trade 
in  his  own  home.  "Whether  he  owns  the  tenement-house  or  has  hired  a 
room  therein  for  the  purpose  of  prosecuting  his  trade,  he  cannot  manu- 
facture therein  his  own  tobacco  into  cigars  for  his  own  use  or  for  sale, 
and  he  will  become  a  criminal  for  doing  that  which  is  perfectly  lawful 
outside  of  the  two  cities  named  —  everywhere  else,  so  far  as  we  are 
able  to  learn,  in  the  whole  world.  lie  must  either  abandon  the  trade 
by  which  he  earns  a  livelihood  for  himself  and  family,  or,  if  able,  pro- 
cure a  room  elsewhere,  or  hire  himself  out  to  one  who  has  a  room  upon 
such  terms  as,  under  the  fierce  competition  of  trade  and  the  inexorable 
laws  of  supply  and  demand,  he  may  be  able  to  obtain  from  his  employer, 
lie  may  choose  to  do  his  work  where  he  can  have  the  supervision  of  his 
family  and  their  help,  and  such  choice  is  denied  him.  lie  may  choose 
to  work  for  himself  rather  than  for  a  taskmaster,  and  he  is  left  without 
freedom  of  choice.  He  may  desire  the  advantage  of  cheap  production 
in  consequence  of  his  cheap  rent  and  famiby  help,  and  of  this  he  is  de- 
prived. In  the  unceasing  struggle  for  success  and  existence  which  per- 
vades all  societies  of  men,  he  may  be  deprived  of  that  which  will  enable 
him  to  maintain  his  hold,  and  to  survive.    lie  may  go  to  a  tenement- 
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house,  and  finding  no  one  living,  sleeping,  cooking,  or  doing  any  house- 
hold work  upon  one  of  the  doors,  hire  a  room  upon  such  floor  to  carry 
on  his  trade,  and  afterward  some  one  may  commence  to  sleep  or  to  do 
some  household  work  upon  such  floor,  even  without  his  knowledge,  and 
he  at  once  becomes  a  criminal  in  consequence  of  another's  act.  He 
may  go  to  a  tenement-house,  and  finding  hut  two  families  living  therein 
independently,  hire  a  room,  and  afterward  by  subdivision  of  the  families, 
or  a  change  in  their  mode  of  life,  or  in  some  other  way,  a  fourth  family 
begins  to  live  therein  independently,  and  thus  he  may  become  a  crimi- 
nal without  the  knowledge,  or  possibly  the  means  of  knowledge  that  he 
was  violating  any  law.  It  is,  therefore,  plain  that  this  law  interferes 
with  the  profitable  and  free  use  of  his  property  by  the  owner  or  lessee 
of  a  tenement-house  who  is  a  cigar-maker,  and  trammels  him  in  the  ap- 
plieation  of  his  industry  and  the  disposition  of  his  labor,  and  thus,  in  a 
strictly  legitimate  sense,  it  arbitrarily  deprives  him  of  his  property  and 
of  some  portion  of  his  personal  liberty. 

The  constitutional  guarantee  that  no  person  shall  be  deprived  of  his 
property  without  due  process  of  law  may  be  violated  without  the  physi- 
cal taking  of  property  for  public  or  private  use.  Property  may  be 
destroyed,  or  its  value  may  be  annihilated ;  it  is  owned  and  kept  for 
some  useful  purpose  and  it  has  no  value  unless  it  can  be  used.  Its 
capability  for  enjoyment  and  adaptability  to  some  use  are  essential 
characteristics  and  attributes  without  which  property  cannot  be  con- 
ceived ;  and  hence  any  law  which  destroys  it  or  its  value,  or  takes 
away  any  of  its  essential  attributes,  deprives  the  owner  of  his  property. 

The  constitutional  guarantee  would  be  of  little  worth,  if  the  legisla- 
ture could,  without  compensation,  destroy  property'  or  its  value,  deprive 
the  owner  of  its  use,  deny  him  the  right  to  live  in  his  own  house,  or  to 
work  at  any  lawful  trade  therein.  If  the  legislature  has  the  power 
under  the  Constitution  to  prohibit  the  prosecution  of  one  lawful  trade 
in  a  tenement-house,  then  it  may  prevent  the  prosecution  of  all  trades 
therein.  "  Questions  of  power,"  says  Chief  Justice  Marshall  iti  Hrotm 
v.  State  of  Maryland,  12  Wheat.  41L>,  "do  not  depend  upon  the  de- 
gree to  which  it  may  be  exercised.  If  it  may  be  exercised  at  all  if  must 
be  exercised  at  the  will  of  those  in  whose  hands  it  is  placed."  lllaek- 
stone  in  his  classification  of  fundamental  rights  says:  "  TI12  third  abso- 
lute right  inherent  in  every  Englishman  is  that  of  property  which 
consists  in  the  free  use,  enjoyment,  and  disposal  of  all  his  acquisitions 
without  any  control  or  diminution,  save  only  by  the  law  of  the  land." 
1  Com.  138.  In  PnmjjeUy  v.  Green  Hay  Co.,  13  Wall.  16G,  177. 
Miller,  J.,  says:  "There  may  be  such  serious  interruption  to  the  com- 
mon and  necessary  use  of  property  as  will  be  equivalent  to  a  taking 
within  the  meaning  of  the  Constitution."  In  Wynehamer  v.  People,  13 
N.  Y.  378,  398,  Comstock,  J.,  says:  "When  a  law  annihilates  the 
value  of  property  and  strips  it  of  its  attributes,  by  which  alone  it  is  dis- 
tinguished as  property,  the  owner  is  deprived  of  it  according  to  the 
plainest  interpretation,  and  certainly  within  the  constitutional  provision 
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intended  expressly  to  shield  personal  rights  from  the  exercise  of  arbi- 
trary power."    In  People  v.  Otis,  DO  X.  Y.  48,  Andrews,  J.,  says: 

Depriving  an  owner  of  property  of  one  of  its  attributes  is  depriving 
lain  of  hi*  property  withiu  the  constitutional  provision." 

So,  too,  one  may  be  deprived  of  his  liberty  and  his  constitutional 
rights  thereto  violated  without  the  actual  imprisonment  or  restraint  of 
his  person.  Liberty,  in  its  broad  sense  as  understood  in  this  country, 
means  the  right,  not  only  of  freedom  from  actual  servitude,  imprison- 
ment, or  restraint,  but  the  right  of  one  to  use  his  faculties  in  all  lawful 
ways,  to  live  ami  work  where  he  will,  to  earn  his  livelihood  in  any  law- 
ful calling,  and  to  pursue  an}'  lawful  trade  or  avocation.  All  laws, 
therefore,  which  impair  or  trammel  these  rights,  which  limit  one  in  his 
choice  of  a  trade  or  profession,  or  conlinc  him  to  work  or  live  in  a  speci- 
fied locality,  or  exclude  him  from  his  own  house,  or  restrain  his  other- 
wise lawful  movements  (except  as  such  laws  may  be  passed  in  the 
exercise  by  the  legislature  of  the  police  power,  which  will  be  noticed 
later),  are  infringements  upon  his  fundamental  rights  of  liberty,  which 
are  under  constitutional  protection.  Jn  Jlutc/iers'  Union  Company  v. 
Crescent  City  Co.,  Ill  U.  S.  74G,  Field,  J.,  says:  That  among  the 
inalienable  rights  as  proclaimed  in  the  Declaration  of  Independence  "  is 
the  right  of  men  to  pursue  any  lawful  business  or  vocation  in  any  man- 
ner not  inconsistent  with  the  equal  rights  of  others,  which  may  increase 
their  property  or  develop  their  faculties,  so  as  to  give  them  their  highest 
enjoyment.  The  common  business  and  callings  of  life,  the  ordinary 
trades  and  pursuits  which  are  innocent  in  themselves,  and  have  been 
followed  in  all  communities  from  time  immemorial,  must,  therefore,  be 
free  in  this  country  to  all  alike  upon  the  same  terms.  The  right  to 
pursue  them  without  let  or  hindrance,  except  that  which  is  applied  to 
all  persons  of  the  same  age,  sex,  and  condition,  is  a  distinguishing 
privilege  of  citizens  of  the  I'nited  States,  and  an  essential  element  of 
that  freedom  which  they  claim  as  their  birthright."  I ti  the  same  case 
Bradley,  J.,  says:  "  I  hold  that  the  lilwrty  of  pursuit,  the  right  to  fol- 
low any  of  the  ordinary  callings  of  life,  is  one  of  the  privileges  of  a  citi- 
zen of  the  United  Suites,"  of  which  he  cannot  be  deprived  without 
invading  his  right  to  liberty  within  the  meaning  of  the  Constitution.  In 
Lire-Stock,  etc.,  Association  v.  Crescent  City,  etc.,  Company,  1  Abb. 
U.  S.  .'JS.S,  3'J-S,  the  learned  presiding  justice  says:  "There  is  no  more 
saeied  right  of  citizenship  than  the  right  to  pursue  unmolested  a  law- 
ful employment  in  a  lawful  manner.  It  is  nothing  more  nor  less  than 
the  sacred  right  of  labor."  In  Wynehanv -r  v.  People,  Johnson,  .1., 
says  :  "That  a  law  which  should  make  it  a  crime  for  men  either  to  live 
in,  or  rent  or  sell  their  houses,"  would  violate  the  constitutional  guar- 
antee of  personal  liberty.  In  Beetholf  v.  O'PuiUy,  74  X.  Y.  oU'J,  h\h, 
Andrews,  J.,  says:  That  one  could  "be  deprived  of  his  liberty  in  a 
constitutional  sense  without  putting  his  person  in  confinement,"  and 
that  a  man's  right  to  liberty  included  44  the  right  to  exercise  his  facul- 
ties, and  to  follow  a  lawful  avocation  for  the  support  of  life."  .  .  . 
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These  citations  are  sufficient  to  show  that  the  police  power  is  not  with- 
out limitations,  and  that  in  its  exercise  the  legislature  must  respect  the 
great  fundamental  rights  guaranteed  by  the  Constitution.  If  this  were 
otherwise,  the  power  of  the  legislature  would  be  practically  without 
limitation.  In  the  assumed  exercise  of  the  police  power  in  the  interest 
of  the  health,  the  welfare,  or  the  safety  of  the  public,  every  right  of  the 
citizen  might  be  invaded  and  every  constitutional  barrier  swept  away. 

Generally  it  is  for  the  legislature  to  determine  what  laws  aud  regula- 
tions are  needed  to  protect  the  public  health  and  secure  the  public 
comfort  and  safety,  and  while  its  measures  are  calculated,  intended, 
convenient,  aud  appropriate  to  accomplish  these  ends,  the  exercise  of 
its  discretion  is  not  subject  to  review  by  the  courts.  But  they  must 
have  some  relation  to  these  ends.  Under  the  mere  guise  of  police 
regulations,  personal  rights  and  private  property  cannot  be  arbitrarily 
invaded,  and  the  determination  of  the  legislature  is  not  dual  or  conclu- 
sive. If  it  passes  an  Act  ostensibly  for  the  public  health,  and  thereby 
destroys  or  takes  away  the  property  of  a  citizen,  or  interferes  with  his 
personal  liberty,  then  it  is  for  the  courts  to  scrutinize  the  Act  and  see 
whether  it  really  relates  to  and  is  convenient  and  appropriate  to  pro- 
mote the  public  health.  It  matters  not  that  the  legislature  may  in  the 
title  to  the  Act,  or  in  its  body,  declare  that  it  is  intended  for  the  im- 
provement of  the  public  health.  Such  a  declaration  does  not  conclude 
the  courts,  and  they  must  yet  determine  the  fact  declared  and  enforce 
the  supreme  law.  .  .  . 

It  is  plain  that  this  is  not  a  health  law,  and  that  it  has  no  relation 
whatever  to  the  public  health.  Under  the  guise  of  promoting  the  pub- 
lic health  the  legislature  might  as  well  have  banished  cigar-making  from 
all  the  cities  of  the  State,  or  confined  it  to  a  single  city  or  town,  or  have 
placed  under  a  similar  ban  the  trade  of  a  baker,  of  a  tailor,  of  a  shoe- 
maker, of  a  woodcarver,  or  of  any  other  of  the  innocuous  trades  carried 
on  b}-  artisans  in  their  own  homes.  The  power  would  have  been  the 
same,  and  its  exercise,  so  far  as  it  concerns  fundamental,  constitutional 
rights,  could  have  been  justified  by  the  same  arguments.  Such  legisla- 
tion may  invade  one  class  of  rights  to-day  and  another  tomorrow,  and 
if  it  can  be  sanctioned  under  the  Constitution,  while  far  removed  in 
time  we  will  not  be  far  away  in  practical  statesmanship  from  those  ages 
when  governmental  prefects  supervised  the  building  of  houses,  the  rear- 
ing of  cattle,  the  sowing  of  seed,  and  the  reaping  of  grain,  and  govern- 
mental ordinances  regulated  the  movements  and  labor  of  artisans,  the 
rate  of  wages,  the  price  of  food,  the  diet  and  clothing  of  the  people, 
and  a  large  range  of  other  affairs  long  since  in  all  civilized  lands  re- 
garded as  outside  of  governmental  functions.  Such  governmental 
interferences  disturb  the  normal  adjustments  of  the  social  fabric,  and 
usually  derange  the  delicate  and  complicated  machinery  of  industry  and 
cause  a  score  of  ills  while  attempting  the  removal  of  one.  .  .  . 

The  order  should  be  affirmed.    All  coucur.  Order  affirmed. 
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PEOPLE  v.  MARX. 
New  York  Colkt  of  Appeals.  1885. 
fjy  .V.  Y.  377  ] 

F.  R.  Cowkrt  and  Wheeler  H.  Peckham,  for  appellant. 
Samuel  Hand,  for  respondent. 

Rapai.lo,  J.  The  defendant  was  convicted  in  the  Court  of  General 
Sessions  of  the  city  aud  county  of  New  York,  of  a  violation  of  the 
sixth  section  of  an  Act  entitled  "  An  Act  to  prevent  Deception  in  Sales 
of  Dairy  Products."  Chap.  202  of  the  Laws  of  1884.  On  appeal  to 
the  General  Term  of  the  Supreme  Court  in  the  first  department,  the 
conviction  was  affirmed,  and  the  defendant  now  appeals  to  this  court 
from  the  judgment  of  affirmance. 

The  main  ground  of  the  appeal  is  that  the  section  in  question  is  un- 
constitutional and  void. 

The  section  provides  as  follows  : 

';  §  G.  No  person  shall  manufacture  out  of  airy  oleaginous  sub- 
stances, or  any  compound  of  the  same,  other  than  that  produced  from 
unadulterated  milk  or  of  cream  from  the  same,  any  article  designed  to 
take  the  place  of  butter  or  cheese  produced  from  pure  unadulterated 
milk  or  cream  of  the  same,  or  shall  sell  or  offer  to  sell  the  same  as  an 
article  of  food.  This  provision  shall  not  apply  to  pure  skim-milk 
cheese  produced  from  pure  skim-milk."  The  rest  of  the  section  sub- 
jects to  heavy  punishments  by  fine  and  imprisonment,  "  whoever 
violates  the  provisions  of  this  section.'' 

The  indictment  charged  the  defendant  with  having  on  the  31st  of 
October,  1M84,  at  the  city  of  New  York,  sold  one  pound  of  a  certain 
article  manufactured  out  of  divers  oleaginous  substances  and  com- 
pounds thereof,  other  than  those  produced  from  unadulterated  milk, 
to  one  J.  M.,  as  an  article  of  food,  the  article  so  sold  being  designed 
to  take  the  place  of  butter  produced  from  pure  unadulterated  milk  or 
cream.  It  is  not  charged  that  the  article  so  sold  was  represented  to  be 
butter,  or  was  sold  as  such,  or  that  there  was  any  intent  to  deceive  or 
defraud,  or  that  the  article  was  in  any  respect  unwholesome  or  delete- 
rious, but  simply  that  it  was  an  article  designed  to  take  the  place  of 
butter  made  from  pure  milk  or  cream. 

On  the  trial  the  prosecution  proved  the  sale  by  the  defendant  of  the 
article  known  as  oleomargarine  or  oleomargarine  butter.  That  it  was 
sold  at  about  half  the  price  of  ordinary  dairy  butter.  The  purchaser 
testified  that  the  sale  was  made  at  a  kind  of  factory,  having  on  the 
outside  a  large  sign  "Oleomargarine."  That  he  knew  he  could  not 
get  butter  there,  but  knew  that  oleomargarine  was  sold  there.  And 
t he  district  attorney  stated 'that  it  would  not  be  claimed  that  there  was 
any  fraudulent  intent  on  the  part  of  the  defendant,  but  that  the  whole 
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claim  on  the  part  of  the  prosecution  was  that  the  sale  of  oleomargarine 
as  a  substitute  for  dairy  butter  was  prohibited  by  the  statute. 

On  the  part  of  the  defendant  it  was  proved  by  distinguished  chem- 
ists that  oleomargariue  was  composed  of  the  same  elements  as  dairy 
butter.  That  the  only  difference  between  them  was  that  it  contained  a 
smaller  proportion  of  a  fatty  substance  known  as  butterine.  That  this 
butterine  exists  in  dairy  butter  only  in  a  small  proportion  —  from  three 
to  six  per  cent.  That  it  exists  in  no  other  substance  than  butter  made 
from  milk  and  it  is  introduced  into  oleomargarine  butter  by  adding  to 
the  oleomargarine  stock  some  milk,  cream  or  butter,  and  churning, 
and  when  this  is  done  it  has  all  the  elements  of  natural  butter,  but 
there  must  always  be  a  smaller  percentage  of  butterine  in  the  manu- 
factured product  than  in  butter  made  from  milk.  The  only  effect  of 
the  butterine  is  to  give  flavor  to  the  butter,  having  nothing  to  do  with 
its  wholesomeness.  That  the  oleaginous  substances  in  the  oleomar- 
garine are  substantially  identical  with  those  produced  from  milk  or 
cream.  Professor  Chandler  testilied  that  the  only  difference  between 
the  two  articles  was  that  dairy  butter  had  more  butterine.  That  oleo- 
margarine contained  not  over  one  per  cent  of  that  substance,  while 
dairy  butter  might  contain  four  or  Ave  per  cent,  and  that  if  four  or  five 
per  cent  of  butterine  were  added  to  the  oleomargarine,  there  would 
be  no  difference;  it  would  be  butter;  irrespective  of  the  sources, 
they  would  be  the  same  substances.  According  to  the  testimony  of 
Professor  Morton,  whose  statement  was  not  controverted  or  ques- 
tioned, oleomargarine,  so  far  from  being  an  article  devised  for  pur- 
poses of  deception  in  trade,  was  devised  in  1872  or  1873  by  an 
eminent  French  scientist  who  had  been  employed  by  the  French  gov- 
ernment to  devise  a  substitute  for  butter. 

Further  testimony  as  to  the  character  of  the  article  being  ofTered, 
the  district  attorney  announced  that  he  did  not  propose  to  controvert 
that  already  given.  Testimony  having  been  given  to  the  effect  that 
oleomargarine  butter  was  precisely  as  wholesome  as  dairy  butter,  it 
was,  on  motion  of  the  district  attorney,  stricken  out,  and  the  defend- 
ant's.counsel  excepted.  The  broad  ground  was  taken  at  the  trial,  and 
boldly  maintained  on  the  argument  of  this  appeal,  that  the  manufacture 
or  saie  of  any  oleaginous  compound,  however  pure  and  wholesome,  as 
an  article  of  food,  if  it  is  designed  to  take  the  place  of  dairy  butter,  is 
by  this  act  made  a  crime.  The  result  of  the  argument  is  that  if,  in 
the  progress  of  science,  a  process  is  discovered  of  preparing  beef 
tallow,  lard,  or  any  other  oleaginous  substance,  and  communicating 
to  it  a  palatable  flavor  so  as  to  render  it  serviceable  as  a  substitute 
for  dairy  butter,  and  equally  nutritious  and  valuable,  and  the  article 
can  be  produced  at  a  comparatively  small  cost,  which  will  place  it 
within  the  reach  of  those  who  cannot  afford  to  buy  dairy  butter,  the 
ban  of  this  statute  is  upon  it.  Whoever  engages  in  the  business  of 
manufacturing  or  selling  the  prohibited  product  is  guilty  of  a  crime; 
the  industry  must  be  suppressed  :  those  who  could  make  a  livelihood 


Digitized  by  Google 


G34  PEOPLE  V.  MAKX.  [CHAP.  IV. 

by  it  are  deprived  of  that  privilege,  the  capital  invested  in  the  busi- 
ness must  be  sacrificed,  and  such  of  the  people  of  the  State  as  cannot 
afford  to  buy  dairy  butter  must  eat  their  bread  unbuttercd. 

The  references  which  have  been  here  made  to  the  testimony  on  the 
trial  are  not  with  the  view  of  instituting  any  comparison  between  the 
relative  merits  of  oleomargarine  and  dairy  butter,  but  rather  as  illus- 
trative of  the  character  and  effect  of  the  statute  whose  validity  is  in 
question.  The  indictment  upon  which  the  defendant  was  convicted 
docs  not  mention  oleomargarine,  neither  does  the  section  (§  6)  of  the 
statute,  although  the  article  is  mentioned  in  other  statutes,  which  will 
be  referred  to.  All  the  witnesses  who  have  testified  as  to  the  qualities 
of  oleomargarine  may  be  in  error,  still  that  would  not  change  a  par- 
ticle the  nature  of  the  question,  or  the  principles  by  which  the  validity 
of  the  act  is  to  be  tested.  Section  G  is  broad  enough  in  its  terms  to 
embrace  not  only  oleomargarine,  but  any  other  compound,  however 
wholesome,  valuable,  or  cheap,  which  has  been  or  may  be  discovered^ 
or  devised  for  the  purpose  of  being  used  as  a  substitute  for  butter:4" 
Every  such  product  is  rigidly  excluded  from  manufacture  or  sale  in 
this  State. 

One  of  the  learned  judges  who  delivered  opinions  at  the  General 
Term  endeavored  to  sustain  the  Act  on  the  ground  that  it  was  intended 
to  prohibit  the  sale  of  any  artificial  compound,  as  genuine  butter  or 
cheese  made  from  unadulterated  milk  or  cream.  That  it  was  that 
design  to  deceive  which  the  law  rendered  criminal.  If  that  were  a 
correct  interpretation  of  the  Act,  we  should  concur  with  the  learned 
judge  in  his  conclusion  as  to  its  validity,  but  we  could  not  concur  in 
his  further  view  that  such  an  offence  was  charged  in  the  indictment, 
or  proved  upon  the  trial.  The  express  concessions  of  the  prosecuting 
officer  are  to  the  contrary.  We  do  not  think  that  section  6  is  capable 
of  the  construction  claimed.  The  prohibition  is  not  of  the  manu- 
facture or  sale  of  an  article  designed  as  an  imitation  of  dairy  butter 
or  cheese,  or  intended  to  be  passed  off  as  such,  but  of  an  article 
designed  to  take  the  place  of  dairy  butter  or  cheese.  The  artificial 
product  might  be  green,  red,  or  white  instead  of  yellow,  and  totally 
dissimilar  in  appearance  to  ordinary  dairy  butter,  yet  it  might  be  de- 
signed as  a  substitute  for  butter,  and  if  so,  would  fall  within  the  pro- 
hibition of  the  statute.  Simulation  of  butter  is  not  the  act  prohib- 
ited. There  are  other  statutory  provisions  fully  covering  that  subject. 
Chapter  215  of  the  Laws  of  1882,  entitled  "An  Act  to  regulate  the 
Manufacture  and  Sale  of  Oleomargarine,  or  any  Form  of  Imitation 
Butter  and  Lard,  or  any  Form  of  Imitation  Cheese,  for  the  Prevention 
of  Fraud,  and  the  Better  Protection  of  the  Public  Health,"  by  its  first 
section  prohibits  the  introduction  of  any  substance  into  imitation  butter 
or  c  heese  for  the  purpose  of  imparting  thereto  a  color  resembling  that 
of  yellow  butter  or  cheese.  The  second  section  prohibits  the  sale  of 
oleomargarine  or  imitation  butter  thus  colored,  and  the  third  section 
prohibits  the  sale  of  any  article  in  semblance  of  natural  cheese,  not  the 
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legitimate  product  of  the  daily,  unless  plainly  marked  i4  imitation  cheese."' 
Chapter  238  of  the  Laws  of  1882  is  entitled  »'  An  Act  for  the  Protec- 
tion of  Dairymen,  and  to  prevent  Deception  in  the  Sales  of  lhitter  and 
Cheese,"  and  provides  (§1)  that  every  person  who  shall  manufacture 
for  sale,  or  offer  for  sale,  or  export  any  article  in  semblance  of  butter 
or  cheese,  not  the  legitimate  product  of  the  dairy,  must  distinctly  and 
durably  stamp  on  the  side  of  every  cheese,  and  on  the  top  and  bide  of 
every  tul>,  firkin,  or  package,  the  words  "oleomargarine  butter,"  or  if 
containing  cheese,  kk  imitation  cheese,"  and  chapter  24G  of  the  Laws 
of  1882,  entitled  "  An  Act  to  prevent  Fraud  in  the  sale  of  Oleomarga- 
rine. Buttcrinc,  Suine,  or  other  Substance  not  Butter,"  makes  it  a  mis- 
demeanor to  sell  at  wholesale  or  retail  any  of  the  above  articles 
representing  them  to  be  butter.  These  enactments  seem  to  cover  the 
entire  subject  of  fraudulent  imitations  of  butter,  and  of  sales  of  other 
compounds  as  dairy  products,  and  they  are  not  repealed  by  the  Act  of 
1884,  although  that  Act  contains  an  express  repeal  of  nine  other 
statutes,  eight  of  which  are  directed  against  impure  or  adulterated 
dairy  products,  and  one  against  the  use  of  certain  coloring  matter  in 
oleomargarine.  The  provisions  of  this  last  Act  are  covered  by  one  of 
the  Acts  of  18S2  above  cited,  and  the  provisions  of  the  repealed  Acts 
in  relation  to  dairy  products  are  covered  by  substituted  provisions  in 
the  Act  of  188 1,  but  the  statutes  directed  against  fraudulent  simula- 
tions of  butter,  and  the  sale  of  any  such  simulations  as  dairy  butter, 
are  left  to  stand.  Further  statutes  to  the  same  effect  were  enacted  in 
188j.  Consequently,  if  the  provisions  of  section  6  should  be  held 
invalid,  there  would  still  be  ample  protection  in  the  statutes  against 
fraudulent  imitations  of  dairy  butter,  or  sales  of  such  imitations  as 
genuine. 

It  appears  to  us  quite  clear  that  the  object  and  effect  of  the  enact- 
ment under  consideration  were  not  to  supplement  the  existing  pro- 
visions against  fraud  and  deception  by  means  of  imitations  of  dairy 
butter,  but  to  take  a  further  anil  bolder  step,  and  by  absolutely  pro- 
hibiting the  manufacture  or  sale  of  any  article  which  could  be  used 
as  a  substitute  for  it,  however  openly  and  fairly  the  character  of  the 
substitute  might  be  avowed  and  published,  to  drive  the  substituted 
article  from  the  market,  and  protect  those  engaged  in  the  manufac- 
ture of  dairy  products,  against  the  competition  of  cheaper  substances, 
capable  of  being  applied  to  the  same  uses,  as  articles  of  food. 

The  learned  counsel  for  the  respondent  frankly  meets  this  view,  and 
claims  in  his  points,  as  he  did  orally  upon  the  argument,  that  even  if 
it  were  certain  that  the  sole  object  of  the  enactment  was  to  protect 
the  dairy  industry  in  this  State  against  the  substitution  of  a  cheaper 
article  made  from  cheaper  materials,  this  would  not  be  beyond  the 
power  of  the  legislature.  This  we  think  is  the  real  question  presented 
in  the  case.  Conceding  that  the  only  limits  upon  the  legislative  power 
of  the  State  are  those  imposed  by  the  State  Constitution  and  that  of 
the  United  States,  we  are  called  upon  to  determine  whether  or  not 
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those  limits  are  transgressed  l>y  an  enactment  of  this  description. 
These  limitations  upon  legislative  power  are  necessarily  very  general 
in  their  terms,  but  are  at  the  same  time  very  comprehensive.  The 
Constitution  of  the  State  provides  (art.  1,  §  1),  that  no  member  of 
this  State  shall  be  disfranchised,  or  deprived  of  any  of  the  rights  and 
privileges  secured  to  any  citizen  thereof,  unless  by  the  law  of  the  land, 
or  the  judgment  of  his  peers.  Section  G  of  article  1  provides  that  no 
person  shall  be  deprived  of  life,  liberty,  or  property,  without  due  pro- 
cess of  law.  And  the  Fourteenth  Amendment  to  the  Constitution  of 
the  United  States  provides  that  "  no  State  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States,  nor  shall  any  State  deprive  any  person  of  life,  liberty, 
or  property,  without  due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws."  These  con- 
stitutional safeguards  have  been  so  thoroughly  discussed  in  recent 
cases  that  it  would  be  superfluous  to  do  more  than  refer  to  the  con- 
clusions which  have  been  readied,  bearing  upon  the  question  now 
under  consideration.  Among  these  no  proposition  is  now  more  firmly 
settled  than  that  it  is  one  of  the  fundamental  rights  and  privileges  of 
every  American  citizen  to  adopt  and  follow  such  lawful  industrial  pur- 
suit, not  injurious  to  the  community,  as  he  may  see  fit.  Lire- Stuck 
Ass'nx.  The  Crescent  City,  etc.  1  Abb.  [U.S.]  398  ;  Slaughter-House 
Cases,  16  Wall.  10G  ;  Corjiehl  x.  Coryell,  4  Wash.  C.  C.  380;  Matter 
of  Jacobs,  98  N.  Y.  98.  The  term  "  liberty."  as  protected  by  the 
Constitution,  is  not  cramped  into  a  mere  freedom  from  physical  re- 
straint of  the  person  of  the  citizen,  as  by  incarceration,  but  is  deemed 
to  embrace  the  right  of  man  to  be  free  in  the  enjoyment  of  the  faculties 
with  which  he  has  been  endowed  by  his  Creator,  subject  only  to  such 
restraints  as  are  necessary  for  the  common  welfare.  In  the  language 
of  Andrews,  J.,  in  Bertholf  x.  O'Reilly,  74  N.  Y.  51f>,  the  right  to 
liberty  embraces  the  right  of  man  "  to  exercise  his  faculties  and  to 
follow  a  lawful  avocation  for  the  support  of  life,"  and  as  expressed 
by  Earl,  J.,  in  In  re  Jacobs,  "  one  may  be  deprived  of  his  liberty, 
and  his  constitutional  right  thereto  violated,  without  the  actual  re- 
straint of  his  person.  Liberty  in  its  broad  sense,  as  understood  in 
this  country,  means  the  right  not  only  of  freedom  from  servitude, 
imprisonment,  or  restraint,  but  the  right  of  one  to  use  his  faculties 
in  all  lawful  ways,  to  live  and  work  where  he  will,  to  earn  his  live- 
lihood in  any  lawful  calling,  and  to  pursue  any  lawful  trade  or 
avocation." 

Who  will  have  the  temerity  to  say  that  these  constitutional  princi- 
ples are  not  violated  by  an  enactment  which  absolutely  prohibits  an 
important  branch  of  industry  for  the  sole  reason  that  it  competes 
with  another,  and  may  reduce  the  price  of  an  article  of  food  for  the 
human  race? 

Measures  of  this  kind  are  dangerous  even  to  their  promoters.  If 
the  argument  of  the  respondent  in  support  of  the  absolute  power  of 
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the  legislature  to  prohibit  one  branch  of  industry  for  the  purpose  of 
protecting  another  with  which  it  competes  can  be  sustained,  why  could 
not  the  oleomargarine  manufacturers,  should  they  obtain  sufllcient 
power  to  influence  or  control  the  legislative  councils,  prohibit  the 
manufacture  or  sale  of  dairy  products?  Would  arguments  then  be 
found  wanting  to  demonstrate  the  invalidity  under  the  Constitution 
of  such  an  act  ?  The  principle  is  the  same  in  both  cases.  The  num- 
bers engaged  upon  each  side  of  the  controversy  cannot  influence  the 
question  here.  Equal  rights  to  all  are  what  are  intended  to  be  secured 
by  the  establishment  of  constitutional  limits  to  legislative  power,  and 
impartial  tribunals  to  enforce  them. 

Illustrations  might  be  indefinitely  multiplied  of  the  evils  which 
would  result  from  legislation  which  should  exclude  one  class  of  citi- 
zens from  industries,  lawful  in  other  respects,  in  order  to  protect 
another  class  against  competition.  We  cannot  doubt  that  such  legis- 
lation is  violative  of  the  letter,  as  well  as  of  the  spirit  of  the  consti- 
tutional provisions  before  referred  to,  nor  that  such  is  the  character 
of  the  enactment  under  which  the  appellant  was  convicted. 

The  judgment  of  the  General  Term  and  of  the  Court  of  Sessions 
should  be  reversed. 

All  concur.  Judgment  reversed.1 


POWELL  v.  PENNSYLVANIA. 
Supreme  Court  of  the  United  States.  1887. 

[127  17.  S.  078.] 

Toe  case  is  stated  in  the  opinion. 

Mr.  I).  T.  Watson  and  Mr.  Lyman  D.  Gilbert,  for  plaintiff  in 
error.    Mr.  W.  B.  fiodgers  was  with  them  on  the  brief. 

Mr.  Wayne  MacVcagh,  for  defendant  in  error.  Mr.  A.  II.  Winter- 
steen  was  with  him  on  the  brief. 

Mk.  Justice  Harlan  delivered  the  opinion  of  the  court. 

This  writ  of  error  brings  up  for  review  a  judgment  of  the  Supreme 
Court  of  Pennsylvania,  sustaining  the  validity  of  a  statute  of  that 
Commonwealth  relating  to  the  manufacture  and  sale  of  what  is  com 
inonly  called  oleomargarine  butter.  That  judgment,  the  plaintiff  in 
error  contends,  denies  to  him  certain  rights  and  privileges  specially 
claimed  under  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States. 

By  Acts  of  the  General  Assembly  of  Pennsylvania,  one  approved 
May  22,  1878,  and  entitled  "  An  Act  to  prevent  Deception  in  the  Sale  of 
Butter  and  Cheese,"  and  the  other  approved  May  24,  1883,  and  entitled 

1  Anil  so  P,op!r  v.  Gilhon,  109  N.  Y.  389  (1888).  Compare  People  r.  Rosenberg,  139 
N.  Y.  410  (1893).  — Ed. 
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"An  Act  for  the  Protection  of  Dairymen,  and  to  prevent  Deception  in 
Sales  of  Butter  and  Cheese,"  provision  was  made  for  the  stamping, 
branding,  or  marking,  in  a  prescribed  mode,  manufactured  articles  or 
substances  in  semblance  or  imitation  of  butter  or  cheese,  not  the  legiti- 
mate product  of  the  dairy,  and  not  made  exclusively  of  milk  or  cream, 
but  into  which  oil,  lard,  or  fat,  not  produced  from  milk  or  cream,  entered 
as  a  component  part,  or  into  which  melted  butter  or  any  oil  thereof  had 
been  introduced  to  take  the  place  of  cream.  Laws  of  Pennsylvania, 
1878,  p.  87  ;  1883,  p.  43. 

lint  this  legislation,  wc  presume,  failed  to  accomplish  the  objects  in- 
tended by  the  legislature.  For,  by  a  subsequent  Act,  approved  May  21, 
188."),  and  which  took  effect  July  1,  1885,  entitled  "  An  Act  for  the 
Protection  of  the  Public  Health  and  to  prevent  Adulteration  of  Dairy 
Products  and  Fraud  in  the  Sale  thereof,''  Laws  of  Pennsylvania,  1885, 
p.  22,  No.  25,  it  was  provided,  among  other  things,  as  follows  : 

"Section  1.  That  no  person,  firm,  or  corporate  body  shall  manu- 
facture out  of  any  oleaginous  substance  or  any  compound  of  the  same, 
other  than  that  produced  from  unadulterated  milk  or  of  cream  from  the 
same,  any  article  designed  to  take  the  place  of  butter  or  cheese  produced 
from  pure  unadulterated  milk  or  cream  from  the  same,  or  of  any  imita- 
tion or  adulterated  butter  or  cheese,  nor  shall  sell  or  oiler  for  sale,  or 
have  in  his,  her,  or  their  possession,  with  intent  to  sell  the  same,  as  an 
article  of  food. 

Suction  2.  Even*  sale  of  such  article  or  substance,  which  is  pro- 
hibited by  the  first  section  of  this  Act,  made  after  this  Act  shall  take 
effect,  is  hereby  declared  to  be  unlawful  and  void,  and  no  action  shall 
be  maintained  in  any  of  the  courts  in  this  State  to  recover  upon  any 
contract  for  the  sale  of  any  such  article  or  substance. 

u  Section  3.  Every  person,  company,  firm,  or  corporate  body  who 
shall  manufacture,  sell,  or  offer  or  expose  for  sale  or  have  in  his,  her, 
or  their  possession  with  intent  to  sell,  any  substance,  the  manufacture 
and  sale  of  which  is  prohibited  by  the  first  section  of  this  Act.  shall,  for 
every  such  otTcnce,  forfeit  and  pay  the  sum  of  one  hundred  dollars, 
which  shall  be  recoverable  with  costs  by  any  person  suing  in  the  name 
of  the  Commonwealth  as  debts  of  like  amounts  are  by  law  recoverable  ; 
one  half  of  which  sum,  when  so  recovered,  shall  be  paid  to  the  proper 
county  treasurer  for  the  use  of  the  county  in  which  suit  is  brought  and 
the  other  half  to  the  person  or  persons  at  whose  instance  such  a  suit 
shall  or  may  be  commenced  and  prosecuted  to  recovery. 

-*  Section  4.  Every  person  who  violates  the  provisions  of  the  first 
section  of  this  Act,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  shall  be  punished  by  a  fine  of  not  less  than  one  hundred  dol- 
lars, nor  more  than  three  hundred,  or  by  imprisonment  in  the  county 
jail  for  not  less  than  ten  nor  more  than  thirty  days,  or  both  such  fine 
and  imprisonment  for  the  first  offence,  and  imprisonment  for  one  year 
for  every  subsequent  offence." 

The  plaintiff  in  error  was  indicted,  under  the  last  statute,  in  the 
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Court  of  Quarter  Sessions  of  the  Peace  in  Dauphin  County,  Pennsyl- 
vania. The  charge  in  the  first  count  of  the  indictment  is,  that  he 
unlawfully  sold,  "  as  an  article  of  food,  two  cases,  containing  five  pounds 
each,  of  an  article  designed  to  take  the  place  of  hutter  produced  from 
pure,  unadulterated  milk  or  cream  from  milk,  the  said  article  so  sold, 
as  aforesaid,  being  an  article  manufactured  out  of  certain  oleaginous 
substances  and  compounds  of  the  same  other  than  that  produced  from 
unadulterated  milk  or  cream  from  milk,  and  said  article  so  sold,  as 
aforesaid,  being  an  imitation  butter."  In  the  second  count  the  charge 
is  that  he  unlawfully  had  in  his  possession,  41  with  intent  to  sell  the 
same,  as  an  article  of  food,  a  quantity,  ris.,  one  hundred  pounds,  of 
imitation  butter,  designed  to  take  the  place  of  butter  produced  from 
pure,  unadulterated  milk  or  cream  from  the  same,  manufactured  out  of 
certain  oleaginous  substances,  or  compounds  of  the  same  other  than 
that  produced  from  milk  or  cream  from  the  same." 

It  was  agreed,  for  the  purposes  of  the  trial,  that  the  defendant,  on 
July  10,"  1885,  in  the  city  of  Harrisburg,  sold  to  the  prosecuting  witness, 
as  an  article  of  food,  two  original  packages  of  the  kind  described  in  the 
first  count ;  that  such  packages  were  sold  and  bought  as  butterine,  and 
not  as  butter  produced  from  pure,  unadulterated  milk  or  cream  from 
unadulterated  milk ;  and  that  each  of  said  packages  was,  at  the  time  of 
sale,  marked  with  the  words,  "  Oleomargarine  Hutter,"  upon  the  lid 
and  side  in  a  straight  line,  in  Roman  letters  half  an  inch  long.' 

It  was  also  agreed  that  the  defendant  had  in  his  possession  one  hun- 
dred pounds  of  the  same  article,  with  intent  to  sell  it  as  an  article  of 
food. 

This  was  the  case  made  by  the  Commonwealth. 

The  defendant  then  offered  to  prove  by  Prof.  Hugo  Blanck  that  he 
saw  manufactured  the  article  sold  to  the  prosecuting  witness ;  that  it 
was  made  from  pure  animal  fats ;  that  the  process  of  manufacture  was 
clean  and  wholesome,  the  article  containing  the  same  elements  as  dairy 
butter,  the  only  difference  between  them  being  that  the  manufactured 
article  contained  a  smaller  proportion  of  the  fatty  substance  known  as 
butterine  ;  that  this  butterine  existed  in  dairy  butter  in  the  proportion 
of  from  three  to  seven  per  cent,  and  in  the  manufactured  article  in  a 
smaller  pro()ortion,  and  was  increased  in  the  latter  by  the  introduction 
of  milk  and  cream  ;  that  this  having  been  done,  the  article  contained 
all  the  elements  of  butter  produced  from  pure  unadulterated  milk  or 
cream  from  the  same  except  that  the  percentage  of  butterine  was  slightly 
smaller;  that  the  only  effect  of  butterine  was  to  give  flavor  to  the  butter 
and  that  it  had  nothing  to  do  with  its  wholesomcness :  that  the  oleagi- 
nous substances  in  the  manufactured  article  were  substantially  identical 
with  those  produced  from  milk  or  cream  ;  and  that  the  article  sold  to 
the  prosecuting  witness  was  a  wholesome  and  nutritious  article  of  food, 
in  all  respects  as  wholesome  as  butter  produced  from  pure  unadulterated 
milk  or  cream  from  unadulterated  milk. 

The  defendant  also  offered  to  prove  that  he  was  engaged  in  the  gro- 
cery and  provision  business  in  the  city  of  Harrisburg,  and  that  the 
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article  sold  by  him  was  part  of  a  large  and  valuable  quantity  manufac- 
tured prior  to  the  21st  of  Ma}',  1885,  in  accordance  with  the  laws  of  this 
Commonwealth  relating  to  the  manufacture  and  sale  of  said  article,  and 
so  sold  by  him ;  that  for  the  purpose  of  prosecuting  that  business  large 
investments  were  made  by  him  in  the  purchase  of  suitable  real  estate, 
in  the  erection  of  proper  buildings,  and  in  the  purchase  of  the  necessary 
machinery  and  ingredients ;  that  in  his  trallic  in  said  article  he  made 
large  prolits  ;  and.  if  prevented  from  continuing  it,  the  value  of  his 
property  employed  therein  would  be  entirely  lost,  and  he  be  deprived 
of  the  means  of  livelihood. 

To  each  offer  the  Commonwealth  objected  upon  the  ground  that  the 
evidence  proposed  to  be  introduced  was  immaterial  and  irrelevant. 

The  purpose  of  these  otfers  of  proof  was  avowed  to  be  :  (1)  To  show 
that  the  article  sold  was  a  new  invention,  not  an  adulteration  of  dairy 
products,  nor  injurious  to  the  public  health,  but  wholesome  and  nutri- 
tious as  an  article  of  food,  and  that  its  manufacture  and  sale  were  in 
conformity  to  the  Acts  of  May  22.  1878,  and  May  2-1,  1883."  (2)  To 
show  that  the  statute  upon  which  the  prosecution  was  founded,  was 
unconstitutional,  as  not  a  lawful  exercise  of  police  power,  and,  also, 
because  it  deprived  the  defendant  of  the  lawful  use  "  of  his  propertv, 
liberty,  and  faculties,  and  destroys  his  property  without  making  com- 
pensation." 

The  court  sustained  the  objection  to  each  offer,  and  excluded  the 
evidence.    An  exception  to  that  ruling  was  duly  taken  by  the  defendant. 

A  verdict  of  guilty  having  been  returned,  and  motions  in  arrest  of 
judgment  and  for  a  new  trial  having  been  overruled,  the  defendant  was 
adjudged  to  pay  a  fine  of  one  hundred  dollars  and  costs  of  prosecution, 
or  give  bail  to  pay  the  same  in  ten  days,  and  be  in  custody  until  the 
judgment  was  performed.  That  judgment  was  affirmed  by  the  .Supreme 
Court  of  the  State.    Ill  Penn.  St.  2G5. 

This  case,  in  its  important  aspects,  is  governed  by  the  principles 
announced  in  Mugler  v.  Kansas,  123  U.  S.  (523. 

It  is  immaterial  to  inquire  whether  the  acts  with  which  the  defendant 
is  charged  were  authorized  by  the  statute  of  May  22,  1878,  or  by  that 
of  May  24,  1883.  The  present  prosecution  is  founded  upon  the  statute 
of  May  21,  1885  ;  and  if  that  statute  be  not  in  conflict  with  the  Consti- 
tution of  the  United  States,  the  judgment  of  the  Supreme  Court  of 
Pennsylvania  must  be  affirmed. 

It  is  contended  that  the  last  statute  is  void  in  that  it  deprives  all 
coming  within  its  provisions  of  rights  of  liberty  and  property  without 
due  process  of  law,  and  denies  to  them  the  equnl  protection  of  the  laws  : 
rights  which  are  secured  bv  the  Fourteenth  Amendment  to  the  Consti- 
tution  of  the  United  States. 

It  is  scarcely  necessary  to  say  that  if  this  statute  is  a  legitimate  exer- 
cise of  the  police  power  of  the  State  for  the  protection  of  the  health  of 
the  people,  and  for  the  prevention  of  fraud,  it  is  not  inconsistent  with 
that  amendment;  for  it  is  the  settled  doctrine  of  this  court  that,  as 
government  is  organized  for  the  purpose,  among  others,  of  preserving 
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the  public  health  and  the  public  morals,  it  cannot  divest  itself  of  the 
power  to  provide  for  those  objects;  and  that  the  Fourteenth  Amend- 
ment was  not  designed  to  interfere  with  the  exercise  of  that  power  by 
the  States.  Muyler  v.  Kansas,  123  U.  S.  663;  Butchers'  Union  Co. 
v.  Crescent  City  Co.,  Ill  U.  S.  746.  751  ;  Jiarbkr  v.  Connolly,  113 
U.  S.  27;   Yick  Wo  v.  Hopkins,  118  U.  S.  356. 

The  question,  therefore,  is  whether  the  prohibition  of  the  manufacture 
out  of  oleaginous  substances,  or  out  of  any  compound  thereof  other  than 
that  produced  from  unadulterated  milk  or  cream  from  unadulterated 
milk,  of  an  article  designed  to  take  the  place  of  butter  or  cheese  pro- 
duced from  pure  unadulterated  milk  or  cream  from  unadulterated  milk, 
or  the  prohibition  upon  the  manufacture  of  any  imitation  or  adulterated 
butter  or  cheese,  or  upon  the  selling  or  ottering  for  sale,  or  having  in 
possession  with  intent  to  sell,  the  same,  as  an  article  of  food,  is  a  law- 
ful exercise  by  the  State  of  the  power  to  protect,  by  police  regulations, 
the  public  health. 

The  main  proposition  advanced  by  the  defendant  is  that  his  enjoy- 
ment upon  terms  of  equality  with  all  others  in  similar  circumstances  of 
the  privilege  of  pursuing  an  ordinary  calling  or  trade,  and  of  acquiring, 
holding,  and  selling  property,  is  an  essential  part  of  his  rights  of  liberty 
and  property,  as  guaranteed  by  the  Fourteenth  Amendment.  The  court 
assents  to  this  general  proposition  as  embodying  a  sound  principle  of 
constitutional  law.  But  it  cannot  adjudge  that  the  defendant's  rights 
of  liberty  and  property,  as  thus  defined,  have  been  infringed  by  the 
statute  of  Pennsylvania,  without  holding  that,  although  it  may  have 
been  enacted  in  good  faith  for  the  objects  expressed  in  its  title,  namely, 
to  protect  the  public  health  and  to  prevent  the  adulteration  of  dairy 
products  and  fraud  in  the  sale  thereof,  it  has,  in  fact,  no  real  or  sub- 
stantial relation  to  those  objects.  Muyler  v.  Kausas,  123  17.  S.  623, 
661.  The  court  is  unable  to  aflirm  that  this  legislation  has  no  real  or 
substantial  relation  to  such  objects. 

It  will  be  observed  that  the  otter  in  the  court  below  was  to  show  by 
proof  that  the  particular  articles  the  defendant  sold,  and  those  in  his 
possession  for  sale,  in  violation  of  the  statute,  were,  in  fact,  wholesome 
or  nutritious  articles  of  food.  It  is  entirely  consistent  with  that  offer 
that  many,  indeed,  that  most  kinds  of  oleomargarine  butter  in  the 
market  contain  ingredients  that  are  or  may  become  injurious  to  health. 
The  court  cannot  say,  from  anything  of  which  it  may  take  judicial  cog- 
nizance, that  such  is  not  the  fact.  Under  the  circumstances  disclosed 
in  the  record,  and  in  obedience  to  settled  rules  of  constitutional  con- 
struction, it  must  be  assumed  that  such  is  the  fact.  "  Every  possible 
presumption,"  Chief  Justice  Waite  said,  speaking  for  the  court  in  Sink- 
ing Fund  Cases,  99  U.  S.  700,  718,  »  is  in  favor  of  the  validity  of  a 
statute,  and  this  continues  until  the  contrary  is  shown  beyond  a  rational 
doubt.  One  branch  of  the  government  cannot  encroach  on  the  domain 
of  another  without  danger.  The  safety  of  our  institutions  depends  in  no 
small  degree  on  a  strict  observance  of  this  salutary  rule.''  See,  also, 
VOL.  1.  —41 
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Fletcher  v.  Peck,  6  Crunch,  87, 128  ;  Dartmouth  College  v.  Woodicard, 
4  Wheat.  518,  62o  ;  Liringston  v.  Darlington,  101  U.  S.  407. 

Whether  the  manufacture  of  oleomargarine,  or  imitation  butter,  of 
the  kind  described  in  the  statute,  is,  or  ma}'  be,  conducted  in  such  a 
way,  or  with  such  skill  and  secrecy,  as  to  baflle  ordinary  ins|>ection,  or 
whether  it  involves  such  danger  to  the  public  health  as  to  require,  for 
the  protection  of  the  people,  the  entire  suppression  of  the  business, 
rather  than  its  regulation  in  such  manner  as  to  permit  the  manufacture 
and  sale  of  articles  of  that  class  that  do  not  contain  noxious  ingredients, 
are  questions  of  fact  and  of  public  policy  which  belong  to  the  legislative 
department  to  determine.  And  as  it  does  not  appear  upon  the  face  of 
the  statute,  or  from  any  facts  of  which  the  court  must  take  judicial 
cognizance,  that  it  infringes  rights  secured  by  the  fundamental  law,  the 
legislative  determination  of  those  questions  is  conclusive  upon  the  courts. 
It  is  not  a  part  of  their  functions  to  conduct  investigations  of  facts 
entering  into  questions  of  public  policy  merely,  and  to  sustain  or  frus- 
trate the  legislative  will,  embodied  in  statutes,  as  they  may  happen  to 
approve  or  disapprove  its  determination  of  such  questions.  The  power 
which  the  legislature  has  to  promote  the  general  welfare  is  very  great, 
and  the  discretion  which  that  department  of  the  government  has,  in  the 
employment  of  means  to  that  end,  is  very  large.  While  both  its  power 
and  its  discretion  must  be  so  exercised  as  not  to  impair  the  fundamental 
rights  of  life,  liberty,  and  property  ;  and  while,  according  to  the  prin- 
ciples upon  which  our  institutions  rest,  k4  the  very  idea  that  one  man 
may  be  compelled  to  hold  his  life,  or  the  means  of  living,  or  any  material 
right  essential  to  the  enjoyment  of  life,  at  the  mere  will  of  another, 
seems  to  be  intolerable  in  any  country  where  freedom  prevails,  as  being 
the  essence  of  slavery  itself;  "  yet,  in  many  cases  of  mere  adminis- 
tration, the  responsibility  is  purely  political,  no  appeal  lying  except  to 
the  ultimate  tribunal  of  the  public  judgment,  exercised  either  in  the 
pressure  of  public  opinion  or  by  means  of  the  suffrage."  Yick  Wo  v. 
Hopkins,  1 18  U.  S.  370.  The  case  before  us  belongs  to  the  latter  class. 
The  Legislature  of  Pennsylvania,  upon  the  fullest  investigation,  as  we 
must  conclusively  presume,  and  upon  reasonable  grounds,  as  must  be 
assumed  from  the  record,  has  determined  that  the  prohibition  of  the 
sale,  or  offering  for  sale,  or  having  in  possession  to  sell,  for  purposes  of 
food,  of  any  article  manufactured  out  of  oleaginous  substances  or  com- 
pounds other  than  those  produced  from  unadulterated  milk  or  cream 
from  unadulterated  milk,  to  take  the  place  of  butter  produced  from  un- 
adulterated milk  or  cream  from  unadulterated  milk,  will  promote  the 
public  health,  and  prevent  frauds  in  the  sale  of  such  articles.  If  all  that 
can  be  said  of  this  legislation  is  that  it  is  unwise,  or  unnecessarily 
oppressive  to  those  manufacturing  or  selling  wholesome  oleomargarine, 
as  an  article  of  food,  their  appeal  must  be  to  the  legislature,  or  to  the 
ballot-box,  not  to  the  judiciary.  The  latter  cannot  interfere  without 
usurping  powers  committed  to  another  department  of  government. 

It  is  argued,  in  behalf  of  the  defendant,  that  if  the  statute  in  question 
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is  sustained  as  a  valid  exercise  of  legislative  power,  then  nothing  stands 
in  the  way  of  the  destruction  by  the  legislative  department  of  the  con- 
stitutional guarantees  of  liberty  and  property,  liut  the  possibility  of 
the  abuse  of  legislative  power  does  not  disprove  its  existence.  That 
possibility  exists  even  in  reference  to  powers  that  are  conceded  to  exist. 
Resides,  the  judiciary  department  is  bound  not  to  give  effect  U>  statutory 
enactments  that  are  plainly  forbidden  by  the  Constitution.  This  duty, 
the  court  has  said,  is  always  one  of  extreme  delicacy  ;  for,  apart  from 
the  necessity  of  avoiding  conllicts  between  co  ordinate  branches  of  the 
government,  whether  State  or  national,  it  is  often  diilicult  to  determine 
whether  such  enactments  are  within  the  powers  granted  to  or  possessed 
by  the  legislature.  Nevertheless,  if  the  incompatibility  of  the  Constitu- 
tion and  the  statute  is  clear  or  palpable,  the  courts  must  give  effect  to 
the  former.  And  such  would  be  the  duty  of  the  court  if  the  State  legis- 
lature, under  the  pretence  of  guarding  the  public  health,  the  public 
morals,  or  the  public  safety,  should  invade  the  rights  of  life,  liberty,  or 
property,  or  other  rights,  secured  by  the  supreme  law  of  the  land. 

The  objection  that  the  statute  is  repugnant  to  the  clause  of  the  Four- 
teenth Amendment  forbidding  the  denial  by  the  State  to  any  person 
within  its  jurisdiction  of  the  equal  protection  of  the  laws,  is  untenable. 
The  statute  places  under  the  same  restrictions,  and  subjects  to  like 
penalties  and  burdens,  all  who  manufacture,  or  sell,  or  offer  for  sale,  or 
keep  in  possession  to  sell,  the  articles  embraced  by  its  prohibitions ; 
thus  recognizing  and  preserving  the  principle  of  equality  among  those 
engaged  in  the  same  business.  Barbicr  v.  Connolly,  113  U.  S.  27; 
Soon  Hmg  v.  Crotcley,  113  U.  S.  703;  Missouri  Pacific  Jlaihcay  Co. 
v.  Ifumes,  115  U.  S.  512,  519. 

It  is  also  contended  that  the  Act  of  May  21,  1885.  is  in  conflict  with 
the  Fourteenth  Amendment  in  that  it  deprives  the  defendant  of  his 
property  without  that  compensation  required  by  law.  This  contention 
is  without  merit,  as  was  held  in  Mmjlcr  v.  Kansas. 

Upon  the  whole  case,  we  are  of  opinion  that  there  is  no  error  in  the 
judgment,  and  it  is,  therefore,  A  ffirmed.1 

[Field,  J.  gave  a  dissenting  opinion  in  the  course  of  which  he  said  : 
"  Two  questions  are  thus  distinctly  presented  :  first,  whether  a  State 
can  lawfully  prohibit  the  manufacture  of  a  healthy  and  nutritious  article 
of  food  designed  to  take  the  place  of  butter,  out  of  any  oleaginous  sub- 
stance, or  compound  of  the  same,  other  than  that  produced  from  pure 
milk  or  cream,  and  its  sale  when  manufactured  ?  and.  second,  whether 
a  State  can,  without  compensation  to  the  owner,  prohibit  the  sale  of  an 
article  of  food,  in  itself  healthy  and  nutritious,  which  has  been  manu- 
factured in  accordance  with  its  laws  ? 

"  These  questions  arc  not  presented  in  the  opinion  of  the  court  as 
nakedly  and  broadly  as  here  stated,  but  they  nevertheless  truly  indicate 
the  precise  points  involved,  and  nothing  else.  .  .  . 

l  See  Weiihman  v.  The  State,  56  N.  W.  Rep.  686  (Minn.  1893).  —  En. 
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"  It  is  the  clause  [of  the  Fourteenth  Amendment]  declaring  that  no 
State  shall  '  deprive  any  person  of  life,  liberty,  or  property  without  due 
process  of  law,'  which  applies  to  the  present  case.  This  provision  is  found 
in  the  constitutions  of  nearly  all  the  States,  and  was  designed  to  prevent 
the  arbitrary  deprivation  of  life  and  liberty,  and  the  arbitrary  spoliation 
of  property.  As  I  said  on  a  former  occasion,  it  means  that  neither  can 
be  taken,  or  the  enjoyment  thereof  impaired,  except  in  the  course  of  the 
regular  administration  of  the  law  in  the  established  tribunals.  It  has 
always  been  supposed  to  secure  to  every  person  the  essential  conditions 
for  the  pursuit  of  happiness,  and  is  therefore  not  to  be  construed  in  a 
narrow  or  restricted  sense.    Ex  parte  Virginia,  100  U.  S.  331),  ,300. 

*•  By  *  liberty,'  as  thus  used,  is  meant  something  more  than  freedom 
from  physical  restraint  or  imprisonment.  It  means  freedom  not  merely 
to  go  wherever  one  may  choose,  but  to  do  such  acts  as  he  may  judge 
best  for  his  interest  not  inconsistent  with  the  equal  rights  of  others ; 
that  is,  to  follow  such  pursuits  as  may  be  best  adapted  to  his  faculties, 
and  which  will  give  to  him  the  highest  enjoyment.  As  said  by  the  Court 
of  Appeals  of  New  York,  in  Fapk  v.  Marx,  '  the  term  14  liberty,"  as 
protected  by  the  Constitution,  is  not  cramped  into  a  mere  freedom  from 
physical  restraint  of  the  person  of  the  citizen,  as  by  incarceration,  but 
is  deemed  to  embrace  the  right  of  man  to  be  free  in  the  enjoyment  of 
the  faculties  with  whieh  he  has  been  endowed  by  his  Creator,  subject 
only  to  such  restraints  as  are  necessary  for  the  common  welfare,"  99 
N.  Y.  377,  3>SG  ;  and  again,  //*  the  Matter  of  Jacobs:  4  Liberty,  in  its 
broad  sense,  as  understood  in  this  country,  means  the  right  not  only  of 
freedom  from  actual  servitude,  imprisonment,  or  restraint,  but  the  right 
of  one  to  use  his  faculties,  in  all  law  fid  ways,  to  live  and  work  where 
he  will,  to  earn  his  livelihood  in  any  lawful  calling,  and  to  pursue  any 
lawful  trade  or  vocation."    98  X.  Y.  98. 

With  the  gift  of  life  there  necessarily  goes  to  every  one  the  right  to 
do  all  such  acts,  and  follow  all  such  pursuits,  not  inconsistent  with  the 
equal  rights  of  others,  as  may  support  life  and  add  to  the  happiness  of 
its  possessor.  The  right  to  pursue  one  s  happiness  is  placed  by  the 
Declaration  of  Independence  among  the  inalienable  rights  of  man,  with 
which  all  men  are  endowed,  not  by  the  grace  of  emperors  or  kings,  or 
by  force  of  legislative  or  constitutional  enactments,  but  by  their  Creator  ; 
and  to  secure  thorn,  not  to  grant  them,  governments  are  instituted 
nmoivj  men.  The  right  to  procure  healthy  and  nutritions  food,  by  which 
lift-  may  be  preserved  and  enjoyed,  and  to  manufacture  it.  is  among 
these  inalienable  rights,  which,  in  my  judgment,  no  State  can  give  and 
no  State  can  take  away  except  in  punishment  for  crime.  It  is  involved 
in  the  right  to  pursue  one's  happiness.  This  doctrine  is  happily  ex- 
pressed and  illustrated  in  People  v.  Marx,  cited  above,  where  the 
precise  question  here  was  presented."']  1 

1  "  <  Mir  American  constitution*  .  .  .  are  historical  instruments,  the  possessions  of  a 
poujde  with  a  lo^nl  historv  beginning,  not  with  the  Declaration  of  Independence,  hut 
with  that  of  their  English  brethren.    They  arc  not  the  beginning,  but  the  end  ;  lor 
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they  represent  the  last  stage  in  a  series  of  changes,  the  great  landmarks  of  which  are 
the  Magna  Charta,  the  Petition  of  Kight,  the  Habeas  Corpus  Act,  and  the  Bill  of 
Rights. 

•'  It  is'  obvious,  therefore,  that  one  who  seeks  to  put  a  true  construction  on  any  part  of 
our  constitutions  must  have  a  constant  eye  to  its  history,  and  this  is  particularly  the 
case  when  one  is  dealing  with  a  clause  in  a  bill  of  rights,  because  an  American  bill  of 
rights  is  a  collection  of  words  and  clauses,  many  of  which  have  had  a  definite  meaning 
for  centuries.  It  may  be  true  that  if  our  constitutions  are  to  meet  all  the  requirements 
of  a  constantly  advancing  civilization,  they  must  receive  a  broad  ami  progressive  inter- 
pretation. It  is  also  true  that  upon  no  legal  principle  can  an  interpretation  be 
supported,  which  ignores  the  meaning  universally  accorded  to  a  word  or  clause  for 
centuries,  and  the  meaning  which  must,  therefore,  have  bwn  intended  by  those  who 
iuserted  it  in  the  Constitution.  It  is  perhaps  well  to  bear  this  in  mind  at  a  time  when 
there  is  a  manifest  tendency  to  regard  constitutional  prohibitions  as  a  panacea  for 
moral  and  political  evils,  to  look  upon  courts  of  law,  as  distinguished  from  legislatures, 
as  the  only  real  protectors  of  individual  rights,  and  to  trust  to  the  courts  for  remedies 
for  evils  resulting  entirely  from  a  failure  to  attend  to  political  duties,  —  at  a  time,  that 
is  to  say,  when  there  is  danger  of  loose  and  uuhistoriuil  constitutional  interpre- 
tation. ... 

"  It  may,  however,  In?  contended  that  although  tlio  term  '  liberty '  is  not  used  in  tiie 
clauses  under  discussion  in  its  broadest  sense  to  include  all  the  rights  one  has  in  a  body 
politic,  it  does  include  other  great  and  important  rights  besides  that  of  personal  liberty, 
as,  for  example,  religious  liberty,  liberty  of  speech  and  of  press,  liberty  to  boar  arms, 
of  petition  and  discussion,  li!>erty  to  obtain  justice  in  the  courts,  and  many  others,  all 
of  which  are  to-day  regarded  as  fundamental  rights  in  tiiis  country.1  It  may  be  argued, 
in  other  words,  that  the  term  '  liberty  '  is  a  broader  one  than  the  terms  used  in  Magna 
Charta,  and  may  well  be  interpreted  to  include  other  rights  besides  that  of  personal 
freedom,  for  the  reason  that  it  was  probably  intended  so  to  do  by  the  framers  of  our 
constitutions.  There  are  several  answers  to  this  argument..  In  the  first  place,  the 
clauses  in  our  American  constitutions  are,  as  wo  have  seen,  mere  copies  of  the  thirty- 
ninth  article  of  Magna  Charta,  which  knows  nothing  of  such  rights  as  the  above,  iu 
the  second  place,  the  term  'liberty,'  while  it  was  not  used  in  the  thirty-ninth  article, 
was  used  in  its  present  connection  with  the  terms  *  life  '  and  '  property  '  long  iiefore 
the  framing  of  our  American  constitutions,  and  when  soused  meant  simply  personal 
liberty.  It  would,  therefore,  naturally  be  used  by  the  framers  of  our  constitutions  in 
that  sense.  To  establish  this  it  is  only  necessary  to  refer  to  Illackstone.  In  one  place 
Blackstono  remarks:  'The  ("J real  Charter  protected  every  individual  of  the  nation  in 
the  free  enjoyment  of  his  life,  liberty,  and  property  unless  declared  to  be  forfeited  by 
the  judgment  of  his  peers  or  the  law  of  the  land,'  referring,  of  course,  to  the  thirty- 
ninth  article.  In  another  place  ho  discusses  the  subject  more  at  length,  and  after  de- 
fining the  absolute  rights  of  individuals,  'which  are  usually  called  their  liberties,'  to 
be  '  those  rights  wluch  are  so  in  their  primary  and  stric  test  sense,  such  as  would  U  long 
to  their  persons  merely  in  a  state  of  nature,  and  which  every  man  is  entitled  to  enjoy 
whether  out  of  society  or  in  it,'  he  goes  on  to  enumerate  them  :  '  These  rights  may 
be  red  need  to  three  principal  or  primary  articles:  the  right  of  personal  security' 
(under  which  ho  includes  life,  limb,  health,  and  reputation,  the  same  rights  which  Coke 
and  other  commentators  on  the  thirty-ninth  artic  le  include  under  the  terms  'aliquo 
modo  destruatur,'  and  which  may  fairly  be  included  under  the  term  'life'  in  our  con- 
stitutions),  'the  right  of  personal  lil>crty,  and  the  right  of  private  property,  because,  as 
there  is  no  other  known  method  of  compulsion  or  of  abridging  man's  natural  free  will 
but  by  an  infringement  of  one  or  the  other  of  these  important  rights,  the  preservation 
of  these,  inviolate,  may  justly  be  said  to  include  the  {.reservation  of  our  civil  immunities 
in  their  largest  and  most  extensive  sense.'    1  Bl.  Coin's,  chapter  on  'Absolute  Kights 


1  See  Judge  Conlev's  discussion  of  the  Fourteenth  Amendment  in  the  Appendix  of 
his  edition  of  Story  on  the  Constitution.  See  also  bis  discussion  of  "  Civil  Kights  "  in 
the  "  Principle  of  Constitutional  Law." 
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In  Missouri  Pac.  Ry  Co.  v.  Mickey,  127  U.  S.  205  (1888).  In 
holding  valid  a  law  of  the  State  of  Kansas  which  made  railroad  com- 
panies responsible  to  its  servants  for  injuries  from  the  negligence  or 
misconduct  of  their  fellow-servants,  Mit.  J  i  stick  Field,  for  the  court, 
said  :  "  The  objection  that  the  law  of  1874  deprives  the  railroad  com- 
panies of  the  equal  protection  of  the  laws  is  even  less  tenable  than  the 
one  considered.  It  seems  to  rest  upon  the  theory  that  legislation  which 
is  special  in  its  character  is  necessarily  within  the  constitutional  inhibi- 
tion ;  but  nothing  can  be  further  from  the  fact.  The  greater  part  of  all 
legislation  is  special,  either  in  the  objects  sought  to  be  attained  by  it, 
or  in  the  extent  of  its  application.  Laws  for  the  improvement  of  muni- 
cipalities, the  opening  and  widening  of  particular  streets,  the  intro- 
duction of  water  and  gas,  and  other  arrangements  for  the  safety  and 
convenience  of  their  inhabitants,  and  laws  for  the  irrigation  and  drain- 
age of  particular  lands,  for  the  construction  of  levees  and  the  bridging 
of  navigable  rivers,  are  instances  of  this  kind.    Such  legislation  does 

of  Persons.'  Blaekstone  defines  personal  liherty  to  he  the  '  power  of  locomotion,  of 
changing  situation,  or  moving  one's  person  to  whatever  place  one's  inclination  may 
direct,  without  imprisonment  or  restraint,  unless  by  tine  course  of  law,'  ami  lie  ob- 
serves that  it  is  perhaps  the  most  important  of  all  civil  rights.  He  means  hy  personal 
liherty  simply  freedom  from  restraint  of  the  person.  It  is  instructive  to  note  that 
Blaekstone,  in  discussing  each  '  absolute  '  right,  points  out  that  it  is  declared  and 
secured  by  the  famous  article  of  the  Great  Charter.  He  cites  the  words  '  nullus  liher 
homo  aliouo  modo  deslruatur'  as  the  constitutional  security  for  the  right  of  life  or 
personal  security;  the  Vords  'capiatnr  vel  imprisouetur  '  for  the  right  of  personal 
liherty.  and  the  words  '  dissaisiatur  de  lihero  teneincnto  '  for  the  right  of  private  prop- 
erty. It  is  evident,  therefore,  that  his  classification  of  fundamental  rights  under  the 
terms  '  life.'  '  liherty,'  and  '  property,'  like  that  of  all  other  commentators,  is  derived 
from  the  thirty-ninth  article.  It  is  evident,  also,  that  he  had  no  conception  of  religious 
liherty,  liherty  of  press  and  speech,  or  political  liherty  (meaning  thereby  the  right 
to  take  part  in  the  government,  ?.</.,  the  right  to  vote)  as  absolute  rights  of  indiv  iduals. 
They  are  not  mentioned  in  his  discussion  of  the  subject.  He  does,  indeed,  name  cer- 
tain other  important  individual  rights  hesides  those  of  life,  personal  freedom,  and 
property,  such  as  the  right  of  petition,  of  securing  justice  in  the  courts,  and  of  hearing 
arms;  hut  he  says  that  these  'serve  principally  as  networks  or  harriers  to  protect  and 
maintain  inviolate  the  three  great  ami  primary  rights.' 

"In 'Care's  English  Liberties,' a  collection  of  important  English  charters  which 
had  a  wide  circulation  in  the  American  colonies,  the  fifth  edition  of  which  was  puh- 
lished  in  Huston  in  1721,  wc  find  the  samo  classification  of  rights  in  the  same  terms, 
and  in  every  case  the  term  '  liherty  '  is  explained  to  mean  freedom  of  the  person  from 
restraint.  For  example,  in  his  comment  on  the  Habeas  Corpus  Act,  the  author  says  : 
'There  are  three  things  which  the  law  of  England  (which  is  a  law  of  mercy)  princi- 
pally regards  and  taketh  care  of,  riz.,  life,  liberty,  and  estate.  Next  to  a  man's  life  the 
nearest  thing  that  concerns  him  is  freedom  of  his  person  ;  for  indeed,  w  hat  is  imprison- 
ment bnt  a  kind  of  civil  death  '  Therefore,  saith  Korteseue,  cap  42,  the  laws  of  Eng- 
land do,  in  all  cases,  favor  liherty.  The  writ  of  hnUns  corpus  is  a  remedy  given  by 
the  common  law,  for  such  as  were  unlawfully  detained  in  custody,  to  procure  their 
liberty.'    Care's  English  Liberties  (Ed.  1721 1  p.  185. 

"Chancellor  Kent,  made  precisely  the  same  enumeration  of  fundamental  rights,  with 
religious  liberty  added  as  a  distinct  and  separate  right.    Kent's  Corn's,  vol.  2,  chap.  1. 
There  is  no  suggestion  of  its  being  included  in  the  clauses  in  question.  "  —  Cleaning  of 
the  term  "  l.ilH-rty  "  in  Federal  and  Slate  Constitutions,  by  Charles  E.  ShatTICK,  4 
Harv.  Law  Hev.  365.  —  Eu. 
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not  infringe  upon  the  clause  of  the  Fourteenth  Amendment  requiring 
equal  protection  of  the  laws,  because  it  is  special  in  its  character  ;  if  in 
conflict  at  all  with  that  clause,  it  must  be  on  other  grounds.  And  when 
legislation  applies  to  particular  bodies  or  associations,  imposing  upon 
them  additional  liabilities,  it  is  not  open  to  the  objection  that  it  denies 
to  them  the  equal  protection  of  the  laws,  if  all  persons  brought  under 
its  influence  are  treated  alike  under  the  same  conditions.  A  law  giving 
to  mechanics  a  lien  on  buildings  constructed  or  repaired  by  them,  for 
the  amount  of  their  work,  and  a  law  requiring  railroad  corporations  to 
erect  and  maintain  fences  along  their  roads,  separating  them  from  land 
of  adjoining  proprietors  so  as  to  keep  cattle  off  their  tracks,  are  in- 
stances of  this  kind.  Such  legislation  is  not  obnoxious  to  the  last 
clause  of  the  Fourteenth  Amendment,  if  all  persons  subject  to  it  are 
treated  alike  under  similar  circumstances  and  conditions  in  respect 
both  of  the  privileges  conferred  and  the  liabilities  imposed.  It  is  con- 
ceded that  corporations  are  persons  within  the  meaning  of  the  amend- 
ment. Santa  Clara  Count;/  v.  Southern  Pacific  Railroad  Company, 
118  U.  S.  394  ;  Pembina  Consolidated  Silrer  Mining  and  Milling  Co. 
v.  Pennsylvania,  125  17.  S.  187.  But  the  hazardous  character  of  the 
business  of  operating  a  railway  would  seem  to  call  for  special  legisla- 
tion with  respect  to  railroad  corporations,  having  for  its  object  the 
protection  of  their  employe's  as  well  as  the  safety  of  the  public.  The 
business  of  other  corporations  is  not  subject  to  similar  dangers  to  their 
employes,  and  no  objections,  therefore,  can  be  made  to  the  legislation 
on  the  ground  of  its  making  an  unjust  discrimination.  It  meets  a 
particular  necessity,  and  all  railroad  corporations  are,  without  distinc- 
tion, made  subject  to  the  same  liabilities.  As  said  by  the  court  below, 
it  is  simply  a  question  of  legislative  discretion  whether  the  same  liabili- 
ties shall  be  applied  to  carriers  by  canal  and  stage  coaches  and  to 
persons  and  corporations  using  steam  in  manufactories.  See  Missouri 
Pacific  Pa  if  way  Co.  v.  Humes,  115  U.  S.  512,  52:5 ;  Jiarhu  r  v.  Con- 
nolly, 113  U.  S.  27;  Soon  Hing  v.  Crowley,  113  U.  S.  703. 

Judgment  affirmed." 


SPENCER  r.  MERCHANT. 
Supreme  Court  of  the  United  States.  1888. 

[12.r>  V.  S  34;V]  » 

This  case  was  submitted  to  the  general  term  in  Kings  County  of  the 
Supreme  Court  of  the  State  of  New  York  under  §  127!»  of  the  Code  of 
Civil  Procedure,  without  process,  upon  an  agreed  statement  of  facts 
signed  by  the  parties,  the  substance  of  which,  and  of  the  statutes  therein 
referred  to,  was  as  follows :  .  .  .  [The  plaintiff  agreed  to  sell  certain 

1  The  statement  of  facts  U  shortened.  —  En. 
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land  to  the  defendant,  and  to  give  a  deed  with  a  covenant  against  all 
incumbrances.  The  defendant  paid  a  part  of  the  consideration,  and  in 
examining  the  title  found  an  unpaid  assessment  on  the  laud  for  the 
opening  ot  a  street. J 

The  ease  stated  by  the  parties,  after  setting  forth  the  foregoing  facts, 
continued  and  concluded  as  follows : 

k"  The  plaintiff  claims  that  said  assessment  of  1881  in  question  is  not 
a  lien  or  cloud  on  the  title  to  said  premises  ;  and  the  defendant  refuses 
to  pay  the  balance  of  said  consideration  until  the  plaintiff  allows  it  to 
be  deducted  from  the  consideration  money  or  pays  the  same,  neither 
of  which  is  the  plaintiff  willing  to  do  ;  and  the  plaintiff  also  claims  that 
the  statute  of  1881,  c.  689,  is  unconstitutional,  and  therefore  void,  for 
the  reason  that  it  is  an  attempt  made  by  the  legislature  of  this  State 
to  validate  a  void  assessment  (and  to  do  the  same  without  giving  the 
property-holders  an  opportunity  to  be  heard  as  to  the  total  amount  of 
the  assessment,  only  providing  for  a  hearing  on  the  apportionment), 
which"  was  levied  upon  said  premises  under  and  pursuant  toe.  217  of 
the  laws  of  1869,  as  amended  by  c.  619  of  the  laws  of  1870  ;  and  that 
the  statute  of  1881  is  clearly  void  for  the  further  reasons  that  the  defect 
in  the  former  assessment  was  jurisdictional,  and  it  has  been  so  declared 
and  decided  by  the  Court  of  Appeals  in  the  case  of  Stuart  v.  Palmer, 
74  N.  Y.  183,  and  is  special  and  invidious,  and  unjustly  and  illegally 
apportioned  upon  certain  individuals  without  reference  to  a-  uniform 
standard,  and  is  an  arbitrary  exaction,  and  is  levied  on  an  individual 
or  individuals  to  the  exclusion  of  others  in  the  same  district.  The 
defendant  doubts  the  said  claim  of  the  plaintiff.  The  question  sub- 
mitted to  the  court  upon  this  case  is  as  follows: 

14  Is  the  assessment  levied  on  the  property  in  1881  in  question  a  good 
and  valid  lien  or  cloud  on  said  property? 

"  If  this  question  is  answered  in  the  affirmative,  then  judgment  is  to 
be  rendered  in  favor  of  the  defendant  and  against  the  plaintiff,  requir- 
ing the  plaintiff  to  pay  said  assessment  to  deliver  a  deed  according  to 
contract. 

"  If  it  be  answered  in  the  negative,  then  judgment  is  to  be  rendered 
in  favor  of  the  plaintiff,  requiring  the  defendant  to  take  title  to  said 
premises  in  accordance  with  the  contract  above  mentioned,  without  the 
plaintiff  paying  said  assessment  or  tax,  and  without  deducting  the  same 
out  of  the  consideration  money." 

The  Supreme  Court  of  New  York  gave  judgment  for  the  defendant, 
and  the  plaintiff  appealed  to  the  Court  of  Appeals,  which  allirined  the 
judgment  and  remitted  the  case  to  the  Supreme  Court.  100  N.  Y.  f>85. 
The  plaintiff  sued  out  this  writ  of  error,  and  assigned  for  error  that  it 
appeared  by  the  record  that  both  those  courts  held  that  the  statute  of 
1881,  c.  689,  and  the  proceedings  under  it  were  constitutional  and 
valid,  »'  whereas  the  said  courts  should  have  decided  that  the  said 
statute  and  the  proceedings  thereunder  were  in  violation  of  the  Consti- 
tution of  the  United  States  and  were  void,  for  the  reason  that  they 
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deprived  the  said  plaintiff  and  the  other  persons  assessed  thereunder  of 
their  property  without  due  process  of  law." 

Mr.  Matthew  link  and  Mr.  Albert  Pay,  for  plaintiff  in  error. 

Mr.  Walter  P'.  Ward,  for  defendant  in  error. 

Mu.  Justice  Ghav,  after  stating  the  case  as  above  reported,  delivered 
the  opinion  of  the  court. 

The  leading  facts  of  this  ease  are  as  follows :  The  original  assess- 
ment of  the  expenses  of  regulating,  grading  and  preparing  the  street 
for  travel  was  laid  by  commissioners,  as  directed  by  §  I  of  the  statute 
of  lKt>9,  upon  all  the  lands  lying  within  three  hundred  feet  on  either 
side  of  the  street,  and  which,  in  the  judgment  of  the  commissioners, 
would  be  benefited  by  the  improvement.  After  the  sums  so  assessed 
upon  some  lots  had  been  paid,  the  Court  of  Appeals  of  the  State 
declared  that  assessment  void,  because  the  statute  (although  it  made 
ample  provision  for  notice  of  and  hearing  upon  the  previous  assessment 
for  laving  out  the  street  under  §  3),  provided  no  means  by  which  the 
land-owners  might  have  any  notice  or  opportunity  to  be  heard  in  regard 
to  the  assessment  f<5r  regulating,  grading,  and  preparing  the  street  for 
travel  under  §  4.  Stuart  v.  Palmer,  71  N.  Y.  183.  The  lots,  the  sums 
assessed  upon  which  had  not  been  paid,  were  isolated  parcels,  not  con- 
tiguous, and  some  of  them  not  fronting  upon  the  street.  By  the  statute 
of  1881,  a  sum  equal  to  so  much  of  the  original  assessment  as  remained 
unpaid,  adding  a  proportional  part  of  the  expenses  of  making  that 
assessment,  and  interest  since,  was  ordered  by  the  legislature  to  be 
levied  and  equitably  apportioned  by  the  supervisors  of  the  county  upon 
and  among  these  lots,  after  public  notice  to  all  parties  interested  to 
appear  and  be  heard  upon  the  questiou  of  such  apportionment ;  and 
that  sum  was  levied  and  assessed  accordingly  upon  these  lots,  one  of 
which  was  owned  by  the  plaintiff. 

The  question  submitted  to  the  Supreme  Court  of  the  State  was 
whether  this  assessment  on  the  plaintiff's  lot  was  valid.  He  contended 
that  the  statute  of  18<si  was  unconstitutional  and  void,  because  it  was 
an  attempt  by  the  legislature  to  validate  a  void  assessment,  without 
giving  the  owners  of  the  lands  assessed  an  opportunity  to  be  heard 
upon  the  whole  amount  of  the  assessment.  lie  thus  directly,  and  in  apt 
words,  presented  the  question  whether  he  had  been  unconstitutionally 
deprived  of  his  property  without  due  process  of  law,  in  violation  of  the 
first  section  of  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States,  as  well  as  of  art.  1,  sec.  7,  of  the  Constitution  of  New 
York  ;  and  no  specific  mention  of  either  constitutional  provision  was 
necessary  in  order  to  entitle  him  to  a  decision  of  the  question  by 
any  court  having  jurisdiction  to  determine  it.  The  adverse  judgment 
of  the  Supreme  Court,  atlirmed  by  the  Court  of  Appeals  of  the  State, 
necessarily  involved  a  decision  against  a  right  claimed  under  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States,  which  this 
court  hns  jurisdiction  to  review.  Brvlge  Proprietor*  v.  llobolccn  Co.. 
1  Wall.  116,  142;  Murray  v.  Charleston,  9C  U.  S.  432,  412;  Farman 
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v.  IVichol,  8  Wall.  44,  5G  ;  Chicago  Life  Ins.  Co.  v.  Needles,  113  U.  S. 
574,  57'J. 

The  jurisdiction  of  this  court,  as  is  well  understood,  does  not  extend 
to  a  review  of  the  judgment  of  tlie  State  court,  so  far  as  it  depended 
upon  the  Constitution  of  the  State.  Provident  Institution  for  Savings 
v.  Jewry  City,  113  U.  S.  50(J,  514.  Yet,  as  the  words  of  the  two  con- 
stitutions are  alike  in  this  respect,  the  decisions  of  the  highest  court  of 
the  State  upon  the  effect  of  these  words  are  entitled  to  great  weight. 
The  substance  of  the  former  decisions,  and  the  grounds  of  the  judg- 
ment sought  to  be  reviewed,  can  hardly  be  more  compactly  or  forcibly 
stated  than  they  have  been  by  Judge  Fiuch  in  delivering  the  opinion  of 
the  Court  of  Appeals,  as  follows  : 

i;  The  Act  of  1881  determines  absolutely  and  conclusively  the  amouut 
of  tax  to  be  raised,  and  the  property  to  be  assessed  and  upon  which 
it  is  to  be  apportioned.  Each  of  these  things  was  within  the  power  of 
the  legislature,  whose  action  cannot  be  reviewed  in  the  courts  upon 
the  ground  that  it  acted  unjustly  or  without  appropriate  and  adequate 
reason.  Litchfield  v.  Vernon,  41  N.  Y.  123,  141 ;  People  v.  Brooklyn, 
4  N.  Y.  427 ;  People  v.  Fiagg,  4G  N.  Y.  405  ;  Horn  v.  New;  Lots,  83 
N.  Y.  100;  Cooley  on  Taxation,  450.  The  legislature  may  commit  the 
ascertainment  of  the  sum  to  be  raised  and  of  the  benefited  district  to 
commissioners,  but  it  is  not  bound  to  do  so,  and  may  settle  both  ques- 
tions for  itself;  and  when  it  docs  so,  its  action  is  necessarily  conclusive 
and  beyond  review.  Here  an  improvement  has  been  ordered  and  made, 
the  expense  of  which  might  justly  have  been  imposed  upon  adjacent 
property  benefited  by  the  change.  By  the  Act  of  1881,  the  legislature 
imposes  the  unpaid  portion  of  the  cost  and  expense,  with  the  interest 
thereon,  upon  that  portion  of  the  property  benefited  which  has  thus  far 
borne  none  of  the  burden.  In  so  doing,  it  necessarily  determines  two 
things,  viz.,  the  amount  to  be  realized,  and  the  property  specially 
benefited  by  the  expenditure  of  that  amount.  The  lands  might  have 
been  benefited  by  the  improvement,  and  so  the  legislative  determina- 
tion that  they  were,  and  to  what  amount  or  proportion  of  the  cost,  even 
if  it  may  have  been  mistakenly  unjust,  is  not  open  to  our  review.  The 
question  of  special  benefit  and  the  property  to  which  it  extends  is  of 
necessity  a  question  of  fact,  and  when  the  legislature  determines  it  in  a 
case  within  its  general  power,  its  decision  must  of  course  be  final.  We 
can  see  in  the  determination  reached  |>ossiblc  sources  of  error  and 
perhaps  even  of  injustice,  but  we  arc  not  at  liberty  to  say  that  the 
tax  on  the  property  covered  by  the  law  of  1881  was  imposed  without 
reference  to  special  benefits.  The  legislature  practically  determined 
that  the  lands  descrilwd  in  that  Act  were  peculiarly  benefited  by  the 
improvement  to  a  certain  specified  amount  which  constituted  a  just  pro- 
portion of  the  whole  cost  and  expense ;  and  while  it  may  be  that  the 
process  by  which  the  result  was  reached  was  not  the  best  attainable, 
and  some  other  might  have  been  more  accurate  and  just,  we  cannot  for 
that  reason  question  an  enactment  within  the  general  legislative  power- 
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That  power  of  taxation  is  unlimited,  except  that  it  must  be  exercised 
for  public  purposes.  Weismer  v.  Douglas,  64  N.  Y.  91.  Certainly  if 
the  Acts  of  1869  and  1870  had  never  been  passed,  but  the  improve- 
ment of  Atlantic  Avenue  had  been  ordered,  the  legislature  might  have 
imposed  one  part  or  proportion  of  the  cost  upon  one  designated  district 
and  the  balance  upon  another.  Practically  just  that  was  done  in  this 
case.  In  Re  Van  Atittccrjj,  56  N.  Y.  261,  an  assessment  for  a  street 
improvement  had  been  declared  void  by  reason  of  failure  to  procure 
necessary  consents  of  property-owners.  The  legislature  made  a  reas- 
sessment, imposing  two  thirds  of  the  expense  upon  a  benefited  district 
and  one  third  upon  the  city  at  large.  The  Act  was  held  valid  as  a  new 
assessment  and  not  an  effort  to  validate  a  void  one. 

4*  These  views  furnish  also  an  answer  to  the  objection  that  the  onry 
hearing  given  to  the  land-owner  relates  to  the  apportionment  of  the 
fixed  amount  among  the  lots  assessed,  and  none  is  given  as  to  the 
aggregate  to  be  collected.  No  hearing  would  open  the  discretion  of 
the  legislature,  or  be  of  any  avail  to  review  or  change  it.  A  hearing 
is  given  by  the  Act  as  to  the  apportionment  among  the  land-owners, 
which  furnishes  to  them  an  opportunity  to  raise  all  pertinent  and  avail- 
able questions,  and  dispute  their  liability,  or  its  amount  and  extent. 
The  precise  wrong  of  which  complaint  is  made  appears  to  be  that  the 
land-owners  now  assessed  never  had  opportunity  to  be  heard  as  to  the 
original  apportionment,  and  find  themselves  now  practically  bound  by 
it  as  between  their  lots  and  those  of  the  owners  who  paid.  But  that 
objection  becomes  a  criticism  upon  the  action  of  the  legislature  and  the 
process  by  which  it  determined  the  amount  to  be  raised  and  the  prop- 
erty to  be  assessed.  Unless  by  special  permission,  that  is  a  hearing 
never  granted  in  the  process  of  taxation.  The  legislature  determines 
expenditures  and  amounts  to  be  raised  for  their  payment,  the  whole 
discussion  and  all  questions  of  prudence  and  propriety  and  justice 
being  confided  to  its  jurisdiction.  It  may  err,  but  the  courts  cannot 
review  its  discretion.  In  this  case,  it  kept  within  its  power  when  it 
fixed,  first,  the  amount  to  be  raised  to  discharge  the  improvement  debt 
incurred  by  its  direction  ;  and,  second,  when  it  designated  the  lots  and 
property,  which  in  its  judgment,  by  reason  of  special  benefits,  should 
bear  the  burden  ;  and  having  the  power,  we  cannot  criticise  the  reasons 
or  manner  of  its  action.  The  land-owners  were  given  a  hearing,  and 
so  there  was  no  constitutional  objection  in  that  respect.  Nor  was  that 
hearing  illusory.  It  opened  to  the  land-owner  an  opportunity  to  assail 
the  constitutional  validity  of  the  Act  under  which  alone  an  apportion- 
ment could  be  made,  and  that  objection  failing,  it  opened  the  only  other 
possible  questions,  of  the  mode  and  amounts  of  the  apportionment 
itself.    We  think  the  Act  was  constitutional."    100  N.  Y.  587-589. 

The  general  principles,  upon  which  that  judgment  rests,  have  been 
affirmed  by  the  decisions  of  this  court. 

The  power  to  tax  belongs  exclusively  to  the  legislative  branch  of  the 
government.    United  States  v.  New  Orleans,  98  U.  S.  381,  392  ;  Meri- 
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la  ther  v.  Garrett.  102  U.  S.  472.  In  the  words  of  Chief  Justice  Chase, 
condensing  what  had  been  said  long  before  by  Chief  Justice  Marshall, 
"•The  judicial  department  cannot- prescribe  to  the  legislative  depart- 
ment limitations  upon  the  exercise  of  its  acknowledged  powers.  The 
power  to  tax  may  be  exercised  oppressively  upon  persons;  but  the 
responsibility  of  the  legislature  is  not  to  the  courts,  but  to  the  people 
by  whom  its  members  are  elected."  Vmzie  Bank  v.  Fenno,  8  Wall. 
533,  548  ;  MCulloch  v.  Maryland,  4  Wheat.  31G,  428  ;  Providence 
Hank  v.  Jiillinys,  4  Pet.  514,  503.  See  also  Kirtland  v.  JJotchkiss, 
100  U.  S.  491,  497.  Whether  the  estimate  of  the  value  of  land  for  the 
purpose  of  taxation  exceeds  its  true  value,  this  court  on  writ  of  error 
to  a  State  court  cannot  inquire.   Kelly  v.  Pittsburgh,  104  I".  S.  78,  80. 

The  legislature,  in  the  exercise  of  its  power  of  taxation,  has  the  right 
to  direct  the  whole  or  a  part  of  the  expense  of  a  public  improvement, 
such  as  the  laying  out,  grading  or  repairing  of  a  street,  to  be  assessed 
upon  the  owners  of  lands  benefited  thereby  ;  and  the  determination  of 
the  territorial  district  which  should  be  taxed  for  a  local  improvement  is 
within  the  province  of  legislative  discretion.  Willard  v.  J'rcsbury, 
14  Wall.  (370  ;  Davidson  v.  New  Orleans,  90  U.  S.  97 ;  Mobile  County 
v.  Kimball,  102  U.  S.  091,  703,  704  ;  JIayar  v.  Reclamation  District, 
111  U.  S.  701.  If  the  legislature  provides  for  notice  to  and  hearing  of 
each  proprietor,  at  some  stage  of  the  proceedings,  upon  the  question 
what  proportion  of  the  tax  shall  be  assessed  upon  his  land,  there  is  no 
taking  of  his  property  without  due  process  of  law.  McMiilen  v.  Ander- 
son,  95  U.  S.  37  ;  Davidson  v.  New  Orleans,  and  JIayar  v.  Jieclama- 
tion  J)istrict,  above  cited. 

In  Davidson  v.  New  Orleans,  it  was  held  that  if  the  work  was  one 
which  the  State  had  the  authority  to  do,  and  to  pay  for  by  assessments 
on  the  property  benefited,  objections  that  the  sum  raised  was  exorbitant, 
and  that  part  of  the  property  assessed  was  not  benefited,  presented  no 
question  under  the  Fourteenth  Amendment  to  the  Constitution,  upon 
which  this  court  could  review  the  decision  of  the  State  court.  90  I'.  S. 
100.  100. 

In  the  absence  of  any  more  specific  constitutional  restriction  than 
the  general  prohibition  against  taking  property  without  due  process  of 
law,  the  legislature  of  the  State,  having  the  power  to  fix  the  sum  neces- 
sary to  be  levied  for  the  expense  of  a  public  improvement,  and  to  order 
it  to  be  assessed,  either,  like  other  taxes,  upon  property  generally,  or 
only  upon  the  lands  benefited  by  the  improvement  is  authorized  to 
determine  both  the  amount  of  the  whole  tax,  and  the  class  of  lands 
which  will  receive  the  benefit  and  should  therefore  bear  the  burden, 
although  it  may,  if  it  sees  fit,  commit  the  ascertainment  of  either  or 
both  of  these  facts  to  the  judgment  of  commissioners. 

When  the  determination  of  the  lands  to  be  benefited  is  intrusted  to 
commissioners,  the  owners  may  be  entitled  to  notice  and  hearing  upon 
the  question  whether  their  lands  are  benefited  and  how  much.  But  the 
legislature  has  the  power  to  determine,  by  the  statute  imposing  the  tax, 
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what  lands,  which  might  be  benefited  by  the  improvement,  arc  in  fact 
benefited  ;  and  if  it  does  so,  its  determination  is  conclusive  upon  the 
owners  and  the  courts,  and  the  owners  have  no  right  to  be  heard  upon 
the  question  whether  their  lands  are  benefited  or  not,  but  .only-  upon  the 
validity  of  the  assessment,  and  its  apportionment  among  the  different 
parcels  of  the  class  which  the  legislature  has  conclusively  determined 
to  be  benefited. 

In  determining  what  lands  are  benefited  by  the  improvement,  the 
legislature  may  avail  itself  of  such  information  as  it  deems  sufficient, 
either  through  investigations  by  its  committees,  or  by  adopting  as  its 
own  the  estimates  or  conclusions  of  others,  whether  those  estimates  or 
conclusions  previously  had  or  had  not  any  legal  sanction. 

In  §  4  of  the  statute  of  18(59,  the  assessment  under  which  was  held 
void  in  $fn>rrt  v.  Palmer,  71  N.  Y.  183,  for  want  of  any  provision 
whatever  for  notice  or  hearing,  the  authority  to  determine  what  lands, 
lying  within  three  hundred  feet,  on  either  side  of  the  street,  were  actually 
benefited,  was  delegated  to  commissioners. 

Hut  in  the  statute  of  1881  the  legislature  itself  determined  what  lands 
were  benefited  and  should  be  assessed.  By  this  statute  the  legislature, 
in  substance  and  effect,  assumed  that  all  the  lands  within  the  district 
defined  in  the  statute  of  1869  were  benefited  in  a  sum  equal  to  the 
amount,  of  the  original  assessment,  the  expense  of  levying  it,  and 
interest  thereon  ;  and  determined  that  the  lots  upon  which  no  part  of 
that  assessment  had  been  paid,  and  which  had  therefore  as  yet  borne 
no  share  of  the  burden,  were  benefited  to  the  extent  of  a  certain  portion 
of  this  sum.  That  these  lots  as  a  whole  had  been  benefited  to  this 
extent  was  conclusively  settled  by  the  legislature.  The  statute  of  1881 
afforded  to  the  owners  notice  and  hearing  upon  the  question  of  the 
equitable  apportionment  among  them  of  the  sum  directed  to  be  levied 
upon  all  of  them,  and  thus  enabled  them  to  contest  the  constitutionality 
of  the  statute ;  and  that  was  all  the  notice  and  hearing  to  which  they 
were  entitled. 

It  is  objected  to  the  validity  of  the  new  assessment,  that  it  included 
interest  upon  the  unpaid  part  of  the  old  assessment,  and  a  proportionate 
part  of  the  expense  of  levying  that  assessment.  Hut.  as  to  these  items, 
the  case  does  not  substantially  differ  from  what  it  would  have  been 
if  a  sum  equal  to  the  whole  of  the  original  assessment,  including  the 
expense  of  levying  it,  and  adding  the  interest,  had  been  ordered  bv 
the  statute  of  1881  to  be  levied  upon  all  the  lands  within  the  district, 
allowing  to  each  owner,  who  had  already  paid  his  share  of  the  original 
assessment,  a  credit  for  the  sum  so  paid  by  him,  with  interest  from 
the  time  of  payment.  Judgment  affirmed. 

[  The  dissenting  opinion  of  Matthews,  J.  (for  himself  and  Har 
las,  J.),  is  omitted.] 
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LP: NT  v.  TILLSON. 

Sl'PKEME  CoL'KT  OF  THE  UNITED  STATES.  1890. 
[140  U.  S.  31 G] 

TnE  case,  as  stated  by  the  court,  was  as  follows  :  — 

This  suit,  which  was  commenced  April  />,  187'J,  arises  out  of  an  Act 
of  the  Legislature  of  California,  approved  March  23,  1876,  entitled 
44  An  Act  to  authorize  the  widening  of  Dupont  Street  in  the  City  of 
San  Francisco."  An  assessment  was  made  to  meet  the  cost  incurred 
in  its  execution.  Provision  was  made  in  the  Act  to  issue  and  sell 
bonds  to  meet  such  cost  in  the  first  instance,  and  for  the  levy  of  an 
annual  tax  on  the  lands  benefited,  in  proportion  to  benefits,  to  pay  the 
interest  on  the  bonds,  and  to  create  a  sinking  fund  for  the  payment  of 
the  principal  debt.  Bonds,  dated  January  1,  1870,  to  the  amount  of 
one  million  dollars,  were  issued  in  the  name  of  the  city  and  county 
of  San  Francisco,  and  made  payable  to  the  holder  in  gold  coin  of 
the  United  States,  twenty  years  after  date,  with  interest,  payable  half 
yearly,  at  the  rate  of  seven  per  cent  per  annum.  The  bonds  recited 
that  they  were  issued  under  the  above  Act,  were  to  be  paid  out  of  the 
fund  raised  by  taxation  as  therein  provided,  and  were  taken  by  the  holder 
subject  to  the  conditions  expressed  in  its  2 2d  section  to  be  hereafter  re- 
ferred to.  They  were  signed  by  the  mayor,  auditor,  and  county  sur- 
veyor, and  attested  by  the  official  seal  of  the  city  and  county.  The 
plaintiffs  in  error,  who  were  the  plaintiffs  below,  being  owners  of  lots  or 
parcels  of  land  within  the  district  subject  to  the  assessment,  and  claim- 
ing that  the  statute  was  unconstitutional  and  void,  brought  this  suit  to 
obtain  a  decree  perpetually  enjoining  the  defendant  in  error,  tax  collec- 
tor of  the  city  and  county  of  San  Francisco,  from  selling  their  property 
under  the  assessment.  Holders  of  the  bonds  to  a  large  amount  inter- 
vened and  were  made  defendants.  The  court  of  original  jurisdiction  — 
the  Superior  Court  of  the  city  and  county  of  San  Francisco  —  rendered 
a  decree  giving  the  relief  asked.  Upon  appeal  to  the  Supreme  Court  of 
California  that  decree  was  reversed  and  the  cause  remanded  with  direc- 
tions to  dissolve  the  injunction  and  dismiss  the  complaint. 

The  statute  in  question  contains  many  provisions.  .  .  .  [Here  follows 
a  long  statement  of  these  provisions.] 

Mr.  Josej>h  H.  Choate.  for  plaintiffs  in  error.  Mr.  John  Garber  and 
Mr.  T.  Ii.  BUhop  also  filed  a  brief  for  same. 

Mr.  A.  II.  Garland  (with  whom  were  Mr.  John  Mullan  and  Mr. 
JI.  J.  May  on  the  brief),  for  defendant  in  error. 

Mh.  Justice  Harlan,  after  making  the  above  statement,  delivered 
the  opinion  of  the  court. 

The  Chief  Justice  of  the  Supreme  Court  of  California,  under  its  order, 
made  his  certificate  to  the  effect  that  in  this  suit  and  appeal  there  was 
drawn  in  question  the  validity  of  the  above  Act  of  March  23,  1876,  and 
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the  authority  exercised  and  the  proceedings  taken  under  it,  on  the 
ground  that  the  statute  and  said  authority  and  proceedings  were  repug- 
nant to  the  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States,  and  that  the  decision  of  that  court  was  in  favor  of  their  validity. 

The  provisions  of  the  statute,  to  which  we  have  referred,  suUieiently 
indicate  its  scope  and  effect,  and  enable  us  (without  referring  to  others 
that  relate  to  matters  of  mere  detail)  to  determine  whether  or  not  the 
Act,  upon  its  face  or  by  its  necessary  operation,  is  repugnant  to  that 
clause  of  the  Constitution  declaring  that  no  State  shall  deprive  any 
person  of  property  without  due  process  of  law. 

We  have  seen  that  the  statute  defined  the  district  benefited  by  the 
widening  of  Dupont  Street,  and  upon  which  the  assessment  to  meet 
the  cost  of  the  work  was  to  be  imposed  ;  made  it  a  condition  precedent 
to  the  proposed  improvement  that  it  should  be  declared  by  resolution  or 
order  of  the  Board  of  Supervisors  of  the  city  and  county  to  be  expedient ; 
directed  that,  after  the  passage  of  such  a  resolution  or  order,  the  Du- 
pont Street  Commissioners  should  publish,  for  not  less  than  ten  days, 
in  two  daily  papers  in  San  Francisco,  a  notice  informing  property 
owners  along  the  line  of  the  street  of  its  organization,  and  inviting  all 
persons  interested  in  property  sought  to  be  taken,  or  that  would  be  in- 
jured by  the  widening  of  that  street,  to  present  descriptions  of  their 
respective  lots,  and  a  statement  in  writing  of  their  interest  in  them  ; 
allowed  the  majority  in  value  of  owners  of  property  within  the  district 
embracing  the  lands  of  the  plaintiffs,  at  any  time  within  thirty  days 
after  the  last  publication  of  the  above  notice,  by  written  protest  filed 
with  the  Board  of  Commissioners,  to  defeat  altogether  the  proposed 
widening  of  Dupont  Street ;  required  the  board  to  prepare  a  written 
report  showing  the  description  and  actual  cash  value  of  the  several  lots 
and  subdivisions  of  land  and  buildings  included  in  the  land  proposed  to 
be  taken  for  the  widening  of  the  street,  the  value  and  damage  deter- 
mined upon  for  the  same  respectively  and  the  amount  in  which,  accord- 
ing to  its  judgment,  each  lot  had  been  or  would  be  benefited  by  reason 
of  the  widening  of  the  street,  relatively  to  the  benefits  accruing  to  other 
lots  of  land  within  the  designated  district;  and  directed  such  report,  as 
soon  as  completed,  to  be  left  at  the  office  of  the  board  daily,  during  ordi- 
nary business  hours,  for  the  free  inspection  of  all  persons  interested,  and 
notice  of  the  same  being  open  for  inspection  at  such  time  and  place  pub- 
lished by  the  board  daily,  for  twenty  days,  in  two  daily  newspapers 
printed  and  published  in  the  city  and  county. 

But  this  was  not  all.  For  any  person  interested,  and  who  felt  him- 
self aggrieved  by  the  action  or  determination  of  the  board,  as  indicated 
by  its  report,  was  permitted,  at  any  time  within  the  above  thirty  clays, 
to  apply  by  petition  to  the  count}'  court  of  the  city  and  count}*,  showing 
his  interest  in  the  proceedings  of  the  Board  of  Commissioners,  and  his 
objections  thereto,  for  an  order  that  would  bring  before  that  court  the 
report  of  the  board,  together  with  such  pertinent  documents  or  data  as 
were  in  its  custody,  and  were  used  in  preparing  its  report.   It  was  made 
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the  duty  of  the  party  filing  the  petition  to  serve,  on  the  same  clay,  ft 
copy  thereof  on  at  least  one  of  the  inenihers  of  the  Board  of  Commis- 
sioners, who  were  at  liberty  to  appear  by  counsel,  or  otherwise,  and  , 
make  answer  to  it.  The  court  was  also  empowered  to  hear  the  petition, 
and  set  it  down  for  hearing  within  ten  days  from  its  being  filed.  Pro- 
vision was  made  for  the  taking  of  testimony  upon  the  hearing,  and  the 
court  was  authorized  to  use  its  process  to  compel  the  attendance  of 
witnesses  and  the  production  of  books,  papers,  or  maps  in  the  custody 
of  the  board,  or  otherwise.  The  discretion  given  to  the  court,  after 
hearing  and  considering  the  application,  to  allow  or  to  deny  the  order 
prayed  for  was,  of  course,  to  be  exercised  judicially,  according  to  the 
showing  made  by  the  petitioners.  And  that  complete  justice  might  be 
done,  the  court  was  invested  with  power,  not  simply  to  approve  and 
confirm  the  report  of  the  board,  but  to  refer  it  back  with  directions 
to  alter  or  modify  the  same  in  the  particulars  specified  by  the  court. 
Until  such  alterations  and  modifications  were  made,  the  court  was 
under  no  duty  to  approve  or  confirm  the  report ;  and  until  it  was  ap- 
proved and  confirmed,  the  board  was  without  authority  to  proceed  at  all 
in  the  work  committed  to  it  by  the  statute. 

Were  not  these  provisions  in  substantial  conformity  with  the  require- 
ments of  44  due  process  of  law  "  as  recognized  in  the  decisions  of  this 
court?  In  Davidson  v.  Ntio  Orleans,  96  U.  S.  97,  104.  it  was  said 
that  whenever,  by  the  laws  of  a  State,  or  by  Slate  authority,  a  tax, 
assessment,  servitude,  or  other  burden  is  imposed  upon  property  for  the 
public  use,  whether  it  be  for  the  whole  State  or  of  some  more  limited 
portion  of  the  community,  and  those  laws  provide  for  a  mode  of  con- 
firming or  contesting  the  charge  thus  imposed,  in  the  ordinary  courts  of 
justice,  with  such  notice  to  the  person  or  such  proceeding  in  regard  to 
the  property  as  is  appropriate  to  the  nature  of  the  case,  the  judgment 
in  such  proceedings  cannot  be  said  to  deprive  the  owner  of  his  property 
without  due  process  of  law,  however  obnoxious  it  may  be  to  other  ob- 
jections." So  in  Ilar/ar  v.  Reclamation  District,  111  U.  S.  701,  708 : 
44  Undoubtedly,  where  life  and  liberty  are  involved,  due  process  requires 
that  there  be  a  regular  course  of  judicial  proceedings,  which  imply  that 
the  party  to  be  affected  shall  have  notice  and  an  opportunity  to  be 
heard  ;  so,  also,  where  title  or  possession  of  property  is  involved.  Hut, 
where  the  taking  of  property  is  in  the  enforcement  of  a  tax,  the  pro- 
ceeding is  necessarily  less  formal,  and  whether  notice  to  him  is  at  all 
necessary  may  depend  upon  the  character  of  the  tax  and  the  manner 
in  which  its  amount  is  determinable.  ...  As  stated  by  Mr.  Justice 
Bradley  in  his  concurring  opinion  in  Davidson  v.  JV<  >c  Orleans,  4  in 
judging  what  is  due  process  of  law,  respect  must  be  had  to  the 
cause  and  object  of  the  taking,  whether  the  taxing  power,  the  power  of 
eminent  domain  or  the  power  of  assessment  for  local  improvements,  or 
some  of  these  ;  and,  if  found  to  be  suitable  or  admissible  in  the  special 
case,  it  will  be  adjudged  to  be  44  due  process  of  law  ; "  but  if  found  to  be 
arbitrary,  oppressive,  and  unjust,  it  may  be  declared  to  be  not  due 
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process  of  law.'  "  Of  the  different  kinds  of  taxes  which  a  State  may 
impose,  and  of  which  from  their  nature  no  notice  can  be  given,  the 
court,  in  that  case,  enumerates  poll  taxes,  licenses  (not  dependent 
upon  the  extent  of  business)  and  specific  taxes  on  things,  persons, 
or  occupations,    p.  709. 

These  principles  were  reaffirmed  in  Kentucky  Jiailroad  Tax  ('uses. 
11.1  U.  S.  321,  331,  and  in  Xjwtcer  v.  Merchant,  12."j  U.  S.  345,  3.1u, 
in  the  latter  of  which  cases  it  was  said  that  "  the  legislature,  in  the 
exercise  of  its  power  of  taxation,  has  the  right  to  direct  the  whole  or 
part  of  the  expense  of  a  public  improvement,  such  as  the  laying,  grad- 
ing, or  repairing  [and,  equally,  the  widening]  of  a  street,  to  be  assessed 
upon  the  owners  of  lands  benefited  thereby  ;  "  and  that,  "  the  determi- 
nation of  the  territorial  district  which  should  be  taxed  for  a  local  im- 
provement is  within  the  province  of  legislative  discretion  :"  also,  that, 
*•  if  the  legislature  provides  for  notice  to  and  hearing  of  each  proprietor, 
at  some  stage  of  the  proceedings,  upon  the  question  what  proportion  of 
the  tax  shall  be  assessed  upon  his  land,  there  is  no  taking  of  his  prop- 
erty without  due  process  of  law." 

Tested  by  these  principles,  the  statute  providing  for  the  widening  of 
Dupont  Street  cannot  be  held  to  be  repugnant  to  the  constitutional  re- 
quirement of  due  process  of  law.  The  notice  by  publication  to  all  who 
owned  property  liable  to  be  assessed  for  the  cost  of  that  improvement 
was  appropriate  to  the  nature  of  the  case,  and  was  reasonable  in  respect 
to  the  length  of  time  prescribed  for  the  publication.  And  ample  oppor- 
tunity was  given  to  all  persons  interested  to  test  in  a  court  of  competent 
jurisdiction  the  fairness  and  legality  of  any  assessment  proposed  to  be 
made  upon  their  property  for  the  purposes  indicated  by  the  statute. 
That  court  had  power  to  require  such  alterations  or  modifications  of  the 
report  of  the  Hoard  of  Commissioners  as  justice  demanded.  It  was  not 
bound  to  approve  any  report  that  did  not  conform  to  its  judgment  as  to 
what  was  right;  and  without  such  confirmation  the  board  could  not 
proceed  in  the  execution  of  the  work  contemplated  by  the  legislature. 

If  we  had  any  doubt  of  the  correctness  of  these  views,  we  should  ac- 
cept the  interpretation  which  the  highest  court  of  the  State  places  upon 
the  statute.  When  the  inquiry  is  whether  a  State  enactment  under 
which  property  is  proposed  to  be  taken  for  a  public  purpose  accords 
full  opportunity  to  the  owner,  at  some  stage  of  the  proceedings  involv- 
ing his  property,  to  be  heard  as  to  their  regularity  or  validity,  we  must 
assume  that  the  inferior  courts  and  tribunals  of  the  State  will  give  effect 
to  such  enactment  as  interpreted  by  the  highest  court  of  that  State. 
The  Supreme  Court  of  California,  speaking  by  Mr.  Justice  Temple,  in 
this  case,  has  said:  kt  We  are  not  considering  here  a  statute  which  is 
silent  as  to  the  hearing.  The  provisions  in  question  were  undoubtedly 
inserted  in  view  of  the  constitutional  requirement,  and  for  the  purpose 
of  affording  that  opportunity  to  be  heard,  without  which  the  law  would 
he  void.  To  give  the  statute  the  construction  contended  for  would  not 
only  defeat  the  evident  purpose,  but  would  make  the  whole  proceeding 
vol..  i.  —  42 
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farcical.  And  I  must  confess,  it  seems  to  me,  it  requires  great  industry 
in  going  wrong,  in  view  of  all  the  circumstances,  to  conclude  that  such 
can  be  the  meaning.  Inapt  words  certainly  are  found  in  the  section 
[§  8],  but  it  would  not  have  provided  so  elaborately  for  a  thorough  in- 
vestigation for  grievances  if  it  were  not  intended  that  redress  should  be 
awarded.  The  statute  has  apparently  been  patched  and  tinkered  after 
it  was  first  drawn,  and  incongruous  matter  injected  into  the  body  df 
it.  Hut  it  still  provides  for  a  full  hearing,  and  that  the  court  may 
alter  and  modify.  And  it  seems  that  such  action  is  to  be  based  upon 
the  hearing  provided  for.  The  word  '  discretion '  is  used  in  various 
meanings,  but  here,  evidently,  it  was  intended  to  submit  the  whole 
matter  to  the  sound  judgment  of  the  court  to  be  exercised  according  to 
the  rules  of  law."    72  California,  40-1,  421. 

It  is  said  that  the  county  court  was  without  power  to  adjudge  the 
statute  to  be  unconstitutional,  and  had  no  discretion,  except  to  confirm 
the  report,  or  to  require  it  to  be  altered  or  modified.  We  do  not  per- 
ceive that  this  is  a  material  inquiry,  so  long  as  the  statute  is  not  repug- 
nant to  the  Constitution.  Hut  we  do  not  admit  that  the  county  court 
was  without  power  to  hold  it  to  be  unconstitutional  and  void  —  if  such 
was  its  view  —  and  to  decline,  upon  that  ground  alone,  to  confirm  any 
report  that  the  Hoard  of  Commissioners  might  have  filed.  The  judge 
or  judges  of  that  court  were  obliged,  by  their  oath  of  office,  and  in 
fidelity  to  the  supreme  law  of  the  land,  to  refuse  to  give  effect  to  any 
statute  that  was  repugnant  to  that  law,  anything  in  the  statute  or  the 
Constitution  of  the  State  to  the  contrary  notwithstanding.  Upon  this 
subject,  as  well  as  in  respect  to  the  power  of  the  county  court  to  consider 
objections  of  every  nature  that  might  be  made  to  the  confirmation  of  any 
report  from  the  Hoard  of  County  Commissioners,  the  Supreme  Court  of 
the  State  said  :  'k  The  statute  does  not  expressly  authorize  the  court  to 
pass  upon  the  validity  of  the  Act,  or  whether  the  Hoard  of  Supervisors 
had  passed  the  necessary  resolution,  or  the  notices  had  been  given. 
But  the  power  to  do  this  is  necessarily  involved  in  the  power  of  the 
court  to  act  at  all.  It  may  be  that  the  court  could  not  pass  upon  these 
questions  upon  which  its  jurisdiction  depended,  so  as  to  conclude  all 
inquiry  even  on  a  collateral  attack.  It  was  a  constitutional  court,  in- 
vested with  jurisdiction  by  the  constitution  of  special  cases.  The  par- 
ties had  full  notice  of  the  proceeding,  and  of  their  right  to  be  heard." 
Again  :  u  The  statute  places  no  limit  upon  the  objections  which  might 
be  made  by  those  deeming  themselves  aggrieved  by  the  action  or  deter- 
mination of  the  board  as  shown  in  the  report.  As  all  their  determina- 
tions which  could  affect  any  person  were  required  to  appear  in  the 
report,  this  would  seem  to  include  all  possible  objections.  The 
determination,  for  instance,  might  have  been  objected  to,  because, 
the  Act  being  invalid  or  the  notices  not  having  been  given,  the 
board  had  no  right  to  proceed  to  act  at  all.  If  this  contention 
were  sustained,  the  result  would  have  been  that  the  court  woidd 
not  have  confirmed  the  report,  and  the  proceedings  would  have 


1 

Digitized  by  Google 


CHAP.  IV.]  LENT  9.  TILLSON.  650 

ended  without  fixing  a  charge  upon  the  property  of  plaintiffs.  They 
could  have  complained  that  a  wrong  basis  was  adopted  in  estimating 
damages  or  benefits  ;  that  the  estimated  cost  was  too  much,  or  for  any 
misconduct  of  the  commissioners  which  could  affect  them,  or  that  the 
cost  exceeded  the  estimated  benefits,  and  it  does  not  seem  to  me  that 
the  court  would  have  found  any  difficulty  in  granting  relief."  72  Cali- 
fornia, 4<U,  122. 

It  is  contended,  however,  that  the  Act  was  so  administered  as  to  re- 
sult in  depriving  the  plaintiffs  of  their  property  without  due  process  of 
law.  This  contention  is  material  only  so  far  as  it  involves  the  inquiry 
as  to  whether  the  tribunals  charged  by  the  statute  with  the  execution  of 
its  provisions  acquired  jurisdiction  to  proceed  in  respect  to  the  lots  or 
lands  in  question  and  the  owners  thereof.  Jurisdiction  was.  of  course, 
essential  before  the  plaintiff's  property  could  have  been  burdened  with 
this  assessment.  But  errors  in  the  mere  administration  of  the  statute, 
not  involving  jurisdiction  of  the  subject  and  of  the  parties,  could  not 
justify  this  court,  in  its  re-examination  of  the  judgment  of  the  State 
court,  upon  writ  of  error,  to  hold  that  the  State  had  deprived,  or  was 
about  to  deprive,  the  plaintiffs  of  their  property  without  due  process  of 
law.  Whether  it  was  expedient  to  widen  Dupont  Street,  or  whether 
the  Board  of  Supervisors  should  have  so  declared,  or  whether  the  Hoard 
of  Commissioners  properly  apportioned  the  costs  of  the  work  or  cor- 
rectly estimated  the  benefits  accruing  to  the  different  owners  of  prop- 
erty affected  by  the  widening  of  the  street,  or  whether  the  board's 
incidental  expenses  in  executing  the  statute  were  too  great,  or  whether 
a  larger  amount  of  bonds  were  issued  than  should  have  been,  the  ex- 
cess, if  any,  not  being  so  great  as  to  indicate  upon  the  face  of  the 
transaction  a  palpable  and  gross  departure  from  the  requirements  of 
the  statute,  or  whether  upon  the  facts  disclosed  the  report  of  the  com- 
missioners should  have  been  confirmed,  are,  none  of  them,  issues  pre- 
senting Federal  questions,  and  the  judgment  of  the  State  court,  upon 
them,  cannot  be  reviewed  here. 

Upon  the  issue  as  to  whether  the  Hoard  of  Commissioners  and  the 
county  court  acquire*  1  jurisdiction  to  proceed  in  the  execution  of  the 
statute,  the  evidence  is  full  and  satisfactory.  .  .  . 

It  is  contended  that  the  notices  required  by  the  different  sections  of 
the  Act  to  l>e  published  for  a  designated  number  of  days  were  not  so 
»  published.   This  contention  rests,  principally,  upon  the  ground  that  the 

notices,  on  some  of  the  days,  appeared  in  a  "  Supplement  "  of  some  of 
the  newspapers,  and  not  in  the  body  of  the  paper  where  reading  matter 
was  usually  found.  There  is  no  force  in  this  objection,  and  it  does  not 
deserve  serious  consideration. 

Other  objections  have  been  urged  by  the  plaintiffs  which  we  do  not 
deem  it  necessary  to  consider.  For  instance,  it  is  said  that  the  mayor 
of  the  city  of  San  Francisco,  one  of  the  Board  of  Commissioners,  was 
himself  the  owner  of  a  lot  on  Dupont  Street,  and,  for  that  reason,  was 
incompetent  to  act  as  one  of  the  Board  of  Street  Commissioners ;  that 
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some  of  the  alterations  and  modi lieations  of  the  report  of  the  commis- 
sioners inside  upon  the  hearing  in  the  county  court,  of  the  petitions  filed 
by  different  parties  were  so  made  under  private  arrangements  between 
the  commissioners  and  those  parties,  of  which  other  property  owners 
along  Dupout  Street  had  no  notice,  ami  by  which  such  owners  were  in- 
juriously atfected  ;  that  the  Hoard  of  Commissioners  selected  experts  to 
44  assist"  it  in  estimating  the  damages  for  property  taken  and  injured 
by  the  proposed  improvement  and  the  benefits  accruing  therefrom,  and 
that  the  report  of  those  experts  was  accepted  by  the  commissioners, 
without  themselves  making  or  attempting  to  make  an  appraisement  of 
damages  or  an  assessment  of  benefits  under  the  statute  ;  and  that  such 
appraisement  and  assessment  were  not  in  fact  correct,  fair,  or  just,  but 
were  fraudulent.  In  respect  to  all  these  and  like  objections,  it  is  sufii- 
cient  to  say  that  they  do  not  necessarily  involve  any  question  of  a  Fed- 
eral nature,  and,  so  far  as  this  court  is  concerned,  are  concluded  by 
the  decision  of  the  Supreme  Court  of  California. 

We  are  of  opinion,  upon  the  whole  case,  that  the  Supreme  Court  of 
California  correctly  held  that  the  plaintiffs  had  not  been,  or  were  not 
about  to  be,  deprived  of  their  property,  in  violation  of  the  Constitution 
of  the  United  States.  Decree  affirmed. 

Mr.  Justice  Field.    I  dissent. 


CHICAGO,  etc.  RAILWAY  COMPANY  v.  MINNESOTA. 
Supreme  Court  ok  the  United  States.  1889. 

[1.14  U.  S.  4 IS]  1 

Tins  was  a  writ  of  error  to  review  a  judgment  of  the  Supreme  Court 
of  the  State  of  Minnesota,  awarding  a  writ  of  mandamus  against  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company. 

The  case  arose  on  proceedings  taken  b\  the  Railroad  and  Warehouse 
Commission  of  the  State  of  Minnesota,  under  an  Act  of  the  Legislature 
of  that  State,  approved  March  7,  1887.  General  Laws  of  1887,  c.  10, 
entitled  ,;An  Act  to  regulate  Common  Carriers,  and  creating  the  Rail- 
road and  Warehouse  Commission  of  the  State  of  Minnesota,  and  defin- 
ing the  Duties  of  such  Commission  in  Relation  to  Common  Carriers." 
The  Act  is  set  forth  in  full  in  the  margin  [of  1  HI  U.  8.  Reports  at 
pp.  41 8-13-1]. 

The  ninth  section  of  that  Act  creates  a  commission  to  be  known  as 
the  14  Railroad  and  Warehouse  Commission  of  the  State  of  Minnesota," 
to  consist  of  three  persons  to  be  appointed  by  the  Governor  by  and 
with  the  advice  and  consent  of  the  Senate. 

The  first  section  of  the  Act  declares  that  its  provisions  shall  apply 

1  The  statement  of  fact*  it  shortened.  —  Ed. 
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to  any  common  carrier  "engaged  in  the  transportation  of  passengers 
or  property  wholly  by  railroad,  or  partly  by  railroad  and  partly  by 
water,  when  both  are  used  under  a  common  control,  management  or 
arrangement,  for  a  carriage  or  shipment  from  one  place  or  station  to 
another,  both  being  within  the  State  of  Minnesota." 

The  second  section  declares  4*  that  all  charge's  made  by  any  common 
carrier,  subject  to  the  provisions  of  this  Act,  for  any  service  rendered 
or  to  be  rendered  in  the  transportation  of  passengers  or  property  as 
aforesaid,  or  in  connection  therewith,  or  for  the  receiving,  delivering, 
storage  or  handling  of  such  property,  shall  be  equal  and  reasonable  ; 
ami  every  unequal  and  unreasonable  charge  for  such  service  is  prohibited 
and  declared  to  be  unlawful." 

The  eighth  section  provides  that  every  common  carrier  subject  to  the 
provisions  of  the  Act  shall  print  and  keep  for  public  inspection  sched- 
ules of  the  charges  which  it  has  established  for  the  transportation  of 
property ;  that  it  shall  make  no  change  therein  except  after  ten  days' 
public  notice,  plainly  stating  the  changes  proposed  to  be  made,  and  the 
time  when  they  will  go  into  effect;  that  it  shall  be  unlawful  for  it  to 
charge  or  receive  any  greater  or  less  compensation  than  that  so  estal>- 
lished  and  published,  for  transporting  property  ;  that  it  shall  file  copies 
of  its  schedules  with  the  commission,  and  shall  notify  such  commission 
of  all  changes  proposed  to  be  made ;  that  in  case  the  commission  shall 
find  at  any  time  that  any  part  of  the  tariffs  of  charges  so  filed  and  pub- 
lished is  in  any  respect  unequal  or  unreasonable,  it  shall  have  the 
power,  and  it  is  authorized  and  directed,  to  compel  any  common  car- 
rier to  change  the  same  and  adopt  such  charge  as  the  commission 
"shall  declare  to  be  equal  and  reasonable,"  to  which  end  the  commis- 
sion shall,  in  writing,  inform  such  carrier  in  what  respect  such  tariff  of 
charges  is  unequal  and  unreasonable,  and  shall  recommend  what  tariff 
shall  be  substituted  therefor;  that  in  case  the  carrier  shall  neglect  for 
ten  days  after  such  notice  to  adopt  such  tariff  of  charges  as  the  com- 
mission recommends,  it  shall  be  the  duty  of  the  latter  to  immediatelv 
publish  such  tariff  as  it  has  declared  to  be  equal  and  reasonable,  and 
cause  it  to  be  posted  at  all  the  regular  stations  on  the  line  of  such  car- 
rier in  Minnesota,  and  it  shall  be  unlawful  thereafter  for  the  carrier  to 
charge  a  higher  or  lower  rate  than  that  so  fixed  and  published  by  the 
commission;  and  that,  if  any  carrier  subject  to  the  provisions  of  the 
Act  shall  neglect  to  publish  or  file  its  schedules  of  charges,  or  to  carry 
out  such  recommendation  made  and  published  by  the  commission,  it 
shall  be  subject  to  a  writ  of  mandamus  "  to  be  issued  by  any  judge  of 
the  Supreme  Court  or  of  any  of  the  district  courts"  of  the' State,  on 
application  of  the  commission,  to  compel  compliance  with  the  require- 
ments of  section  8  and  with  the  recommendation  of  the  commission, 
and  a  failure  to  comply  with  the  requirements  of  the  mandamus  shall 
be  punishable  as  and  for  contempt,  and  the  commission  may  apply  also 
to  any  such  judge  for  an  injunction  against  the  carrier  from  receiving 
or  transporting  property  or  passengers  within  the  State  until  it  shall 
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have  complied  with  the  requirements  of  section  8  ami  with  the  recom- 
mendation of  the  commission,  and  for  any  wilful  violation  or  failure  to 
comply  with  such  requirements  or  such  recommendation  of  the  commis- 
sion, the  court  may  award  such  costs,  including  counsel  fees,  by  way  of 
penalty,  on  the  return  of  said  writs  and  after  due  deliberation  thereon, 
as  may  be  just. 

On  the  22d  of  June,  1887,  The  Boards-of-Trade  Union  of  Farming- 
ton,  NorlhhYld,  Faribault,  and  Owatonna,  in  Minnesota,  filed  with  the 
commission  a  petition  in  writing,  complaining  that  the  Chicago.  Mil- 
waukee die  St.  Paul  Railway  Cotnpaivy,  being  a  common  carrier  engaged 
in  the  transportation  of  property  wholly  by  railroad,  for  carriage  or 
shipment  from  Owatonna,  Faribault,  Dundas,  Northliekl,  and  Farming- 
ton,  to  the  cities  of  St.  Paul  and  Minneapolis,  all  of  those  places  being 
within  the  State  of  Minnesota,  made  charges  for  its  services  in  the 
transportation  of  milk  from  said  Owatonna,  Faribault,  Dundas,  North- 
field,  and  Farmington  to  St.  Paul  and  Minneapolis,  which  were  unequal 
and  unreasonable,  in  that  it  charged  four  cents  per  gallon  for  the  trans- 
portation of  milk  from  Owatonna  to  St.  Paul  and  Minneapolis,  and 
three  cents  per  gallon  from  Faribault,  Dundas,  Northfield,  and  Farming- 
ton  to  the  said  cities  ;  and  that  such  charges  were  unreasonably  high, 
and  subjected  the  traffic  in  milk  between  said  points  to  unreasonable 
prejudice  and  disadvantage.  The  prayer  of  the  petition  was  that  such 
rates  be  declared  unreasonable,  and  the  carrier  be  compelled  to  change 
the  same  and  adopt  such  rates  and  charges  as  the  commission  should 
declare  to  be  equal  and  reasonable. 

A  statement  of  the  complaint  thus  made  was  forwarded  by  the 
commission,  on  the  *J'Jth  of  June,  1887,  to  the  railway  company,  and 
it  was  called  upon  by  the  commission,  on  the  6th  of  July,  1887,  to 
satisfy  the  complaint  or  answer  it  in  writing  at  the  office  of  the  com- 
mission in  St.  Paul,  on  the  13th  of  July,  1K87.  .  .  .  [Oh  a  hearing 
and  investigation  by  the  commissioners,  the  rate  of  two  and  a  half 
cents  a  gallon,  in  ten-gallon  cans,  was  declared  by  them  to  be  an 
equal  and  reasonable  rate  for  carrying  milk  from  Owatonna  and  Fari- 
bault to  St.  Paul  and  Minneapolis,  and  the  existing  rate  of  three 
cents  a  gallon  was  pronounced  unequal  and  unreasonable,  and  the 
plaintitr  in  error  was  directed  to  change  its  rates  accordingly.  The 
company  neglected  to  obey,  and  the  commission  duly  posted  the  new 
rates  along  the  company's  road,  and  applied  to  the  Supreme  Court  of 
the  State  for  a  writ  of  mandamus  to  compel  the  company's  obedience. 
An  alternative  writ  was  issued.  The  company  answered  denying  the 
power  of  the  legislature  to  delegate  to  a  commission  the  authority  to 
fix  rates  for  transportation,  as  was  attempted  in  the  Act  in  question  : 
alleging  that  the  State,  in  this  Act,  was  undertaking  to  deprive  it  of 
its  property  without  due  process  of  law  ;  and  that  the  old  rate  was 
reasonable  and  the  new  unreasonable,  and  the  establishing  of  it  a  taking 
of  property  without  due  process  of  law.  At  the  hearing,  the  company 
was  refused  leave  to  take  testimony  as  to  the  reasonableness  of  the  new 
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rate,  and  the  company  by  a  peremptory  writ  was  ordered  to  change  its 
rates  as  required  by  the  commission.  Costs  were  given  against  the 
company  and  a  reargument  was  refused.  Thereupon  the  company 
brought  this  writ  of  error.] 

Mr.  John  W.  Cary,  for  plaintiff  in  error. 

Mr.  Moses  E.  Clapp  and  Mr.  II.  \V.  Ckihh,  for  defendant  in  error. 
Mr.  W.  C.  Goudy,  for  appellant. 

Mr.  Justice  Bi.atciikokd,  after  stating  the  case  as  above  reported, 
delivered  the  opinion  of  the  court. 

The  opinion  of  the  Supreme  Court  of  Minnesota  is  reported  in  38 
Minnesota,  281.  In  it  the  court  in  the  first  place  construed  the  statute 
on  the  question  as  to  whether  the  court  itself  had  jurisdiction  to  enter- 
tain the  proceeding,  and  held  that  it  had.  Of  course,  we  cannot  review 
this  decision. 

It  next  proceeded  to  consider  the  question  as  to  the  nature  and  ex- 
tent of  the  powers  granted  to  the  commission  by  the  statute  in  the  matter 
of  fixing  the  rates  of  charges.  On  that  subject  it  said:  "It  seems  to 
us  that,  if  language  means  anything,  it  is  perfectly  evident  that  the 
expressed  intention  of  the  legislature  is  that  the  rates  recommended 
and  published  by  the  commission  (assuming  that  the}'  have  proceeded 
in  the  manner  pointed  out  by  the  Act)  should  be  not  simply  advisory, 
nor  merely  prima  facie  equal  and  reasonable  but  final  and  conclusive  as 
to  what  are  lawful  or  equal  and  reasonable  charges ;  that,  in  proceed- 
ings to  compel  compliance  with  the  rates  thus  published,  the  law  neither 
contemplates  nor  allows  any  issue  to  be  made  or  inquiry  had  as  to  their 
equality  and  reasonableness  in  fact.  Under  the  provisions  of  the  Act, 
the  rates  thus  published  are  the  only  ones  that  are  lawful,  and  there- 
fore, in  contemplation  of  law,  the  only  ones  that  are  equal  and  reason- 
able ;  and,  hence,  in  proceedings  like  the  present,  there  is,  as  said 
before,  no  fact  to  traverse,  except  the  violation  of  the  law  in  refusing 
compliance  with  the  recommendations  of  the  commission.  Indeed,  the 
language  of  the  Act  is  so  plain  on  that  point  that  argument  can  add 
nothing  to  its  force." 

It  then  proceeded  to  examine  the  question  of  the  validity  of  the  Act 
under  the  Constitution  of  Minnesota,  as  to  whether  the  legislature  was 
authorized  to  confer  upon  the  commission  the  powers  given  to  the  lat- 
ter by  the  statute.  It  held  that,  as  the  legislature  had  the  power 
itself  to  regulate  charges  by  railroads,  it  could  delegate  to  a  commis- 
sion the  power  of  fixing  such  charges,  and  could  make  the  judgment 
or  determination  of  the  commission  as  to  what  were  reasonable  charges 
final  and  conclusive.  .  .  .  [Here  follows  a  history  of  the  plaintiff  in 
error,  showing  that  it  succeeded  to  the  franchises  of  various  other 
railroad  companies.] 

It  is  contended  for  the  railway  company  that  the  State  of  Minnesota 
is  bound  by  the  contract  made  by  the  Territory  in  the  charter  granted  to 
the  Minneapolis  and  Cedar  Valley  Railroad  Company;  that  a  contract 
existed  that  the  company  should  have  the  power  of  regulating  its  rates 
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of  toll ;  that  any  legislation  by  the  State  infringing  upon  that  right 
impairs  the  obligation  of  the  contract ;  that  there  was  no  provision  in 
the  charter  or  in  any  general  statute  reserving  to  the  Territory  or  to 
the  State  the  right  to  alter  or  amend  the  charter  ;  and  that  no  subse- 
quent legislation  of  the  Territory  or  of  the  State  could  deprive  the 
directors  of  the  company  of  the  power  to  fix  its  rates  of  toll,  sub- 
ject only  to  the  general  provision  of  law  that  such  rates  should  be 
reasonable. 

Uut  we  are  of  opinion  that  the  general  language  of  the  ninth  section 
of  the  charter  of  the  Minneapolis  and  Cedar  Valley  Railroad  Company 
cannot  be  held  to  constitute  an  irrepealable  contract  with  that  company 
that  it  should  have  the  right  for  all  future  time  to  prescribe  its  rates  of 
toll,  free  from  all  control  by  the  legislature  of  the  State.  .  .  . 

There  is  nothing  in  the  mere  grant  of  power,  by  section  9  of  the 
charter,  to  the  directors  of  the  company,  to  make  need  fid  rules  and 
regulations  touching  the  rates  of  toll  and  the  manner  of  collecting  the 
same,  which  can  be  properly  interpreted  as  authorizing  us  to  hold  that 
the  State  parted  with  its  general  authority  itself  to  regulate,  at  any  time 
in  the  future  when  it  might  see  fit  to  do  so,  the  rates  of  toll  to  be  col- 
lected by  the  company. 

In  Utone  v.  Farmers'  Loan  and  Trust  Co.,  116  U.  S.  307,  325. 
the  whole  subject  is  fully  considered,  the  authorities  are  cited,  and  the 
conclusion  is  arrived  at,  that  the  right  of  a  State  reasonably  to  limit 
the  amount  of  charges  by  a  railroad  company  for  the  transportation  of 
persons  ami  property  within  its  jurisdiction  cannot  be  granted  away  by 
its  legislature  unless  by  words  of  positive  grant  or  words  equivalent  in 
law  ;  and  that  a  statute  which  grants  to  a  railroad  company  the  right 
kk  from  time  to  time  to  fix,  regulate  and  receive  the  tolls  and  charges 
by  them  to  be  received  for  transportation,"  does  not  deprive  the  State 
of  its  power,  within  the  limits  of  its  general  authority,  as  controlled  by 
the  Constitution  of  the  United  States,  to  act  upon  the  reasonableness 
of  the  tolls  and  charges  so  fixed  and  regulated.  Hut,  after  reaching 
this  conclusion,  the  court  said  ip.  331):  "From  what  has  thus  been 
said,  it  is  not  to  be  inferred  that  this  power  of  limitation  or  regulation 
is  itself  without  limit.  This  power  to  regulate  is  not  a  power  to  de- 
stroy, and  limitation  is  not  the  equivalent  of  confiscation.  Under  pre- 
tence of  regulating  fares  and  freights,  the  State  cannot  require  a 
railroad  corporation  to  carry  persons  or  property  without  reward ; 
neither  can  it  do  that  which  in  law  amounts  to  a  taking  of  private 
property  for  public  use  without  just  compensation,  or  without  due 
process  of  law." 

There  being,  therefore,  no  contract  or  chartered  right  in  the  railroad 
company  which  can  prevent  the  legislature  from  regulating  in  some 
form  the  charges  of  the  company  for  transportation,  the  question  is 
whether  the  form  adopted  in  the  present  case  is  valid. 

The  construction  put  upon  the  statute  by  the  Supreme  Court  of 
Minnesota  must  be  accepted  by  this  court,  for  the  purposes  of  the  pres- 
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ent  case,  as  conclusive  ami  not  to  be  re-examined  here  as  to  its  propriety 
or  accuracy.  The  Supreme  Court  authoritatively  declares  that  it  is  the 
expressed  intention  of  the  Legislature  of  Minnesota,  by  the  statute,  that 
the  rates  recommended  and  published  by  the  commission,  if  it  proceeds 
in  the  manner  pointed  out  by  the  Act,  are  not  simply  advisory,  nor 
merely  prima  facie  equal  and  reasonable,-  but  final  and  conclusive  as 
to  what  are  equal  and  reasonable  charges ;  that  the  law  neither  con- 
templates nor  allows  any  issue  to  be  made  or  inquiry  to  be  had  as  to 
their  equality  or  reasonableness  in  fact ;  that,  under  the  statute,  the 
rates  published  by  the  commission  are  the  only  ones  that  are  lawful, 
and,  therefore,  in  contemplation  of  law  the  only  ones  that  are  equal 
and  reasonable  ;  and  that,  in  a  proceeding  for  a  mantlamuit  under  the 
statute,  there  is  no  fact  to  traverse  except  the  violation  of  law  in  not 
complying  with  the  recommendations  of  the  commission.  In  other 
words,  although  the  railroad  company  is  forbidden  to  establish  rates 
that  are  not  equal  and  reasonable,  there  is  no  power  in  the  courts  to 
stay  the  hands  of  the  commission,  if  it  chooses  to  establish  rates  that 
are  unequal  and  unreasonable. 

This  being  the  construction  of  the  statute  by  which  we  are  liouud  in 
considering  the  present  case,  we  are  of  opinion  that,  so  construed,  it 
conflicts  with  the  Constitution  of  the  United  Suites  in  the  particulars 
complained  of  by  the  railroad  company.  It  deprives  the  company  of 
its  right  to  a  judicial  investigation,  by  due  process  of  law,  under  the 
forms  and  with  the  machinery  provided  by  the  wisdom  of  successive 
ages  for  the  investigation  judicially  of  the  truth  of  a  matter  in  contro- 
versy, and  substitutes  therefor,  as  an  absolute  finality,  the  action  of  a 
railroad  commission  which,  in  view  of  the  powers  conceded  to  it  by 
the  State  court,  cannot  be  regarded  as  clothed  with  judicial  functions 
or  possessing  the  machinery  of  a  court  of  justice. 

Under  section  8  of  the  statute,  which  the  Supreme  Court  of  Minne- 
sota says  is  the  only  one  which  relates  to  the  matter  of  the  fixing  by 
the  commission  of  general  schedules  of  rates,  and  which  section,  it  says, 
fully  and  exclusively  provides  for  that  subject,  and  is  complete  in 
itself,  all  that  the  commission  i*  required  to  do  is,  on  the  filing  with  it 
b\*  a  railroad  company  of  copies  of  its  schedules  of  charges,  to  "  find  " 
that  any  part  thereof  is  in  any  respect  unequal  or  unreasonable,  and 
then  it  is  authorized  and  directed  to  compel  the  company  to  change  the 
same  and  adopt  such  charge  as  the  commission  "  shall  declare  to  be 
equal  and  reasonable,"  and,  to  that  end,  it  is  required  to  inform  the 
company  in  writing  in  what  respect  its  charges  are  unequal  and  un- 
reasonable. No  hearing  is  provided  for,  no  summons  or  notice  to  the 
company  before  the  commission  has  found  what  it  is  to  find  and  * 
declared  what  it  is  to  declare,  no  opportunity  provided  for  the  company 
to  introduce  witnesses  before  the  commission,  in  fact,  nothing  which 
has  the  semblance  of  due  process  of  law  ;  and  although,  in  the  present 
case,  it  appears  that,  prior  to  the  decision  of  the  commission,  the  com- 
pany appeared  before  it  by  its  agent,  and  the  commission  investigated 
the  rates  charged  by  the  company  for  transporting  milk,  yet  it  does 
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not  appear  what  the  character  of  the  investigation  was  or  how  the 
result  was  arrived  at. 

By  the  second  section  of  the  statute  in  question,  it  is  provided  that 
all  charges  made  by  a  common  carrier  for  the  transportation  of  pas- 
sengers or-  property  shall  be  equal  and  reasonable.  Under  this  pro- 
vision, the  carrier  has  a  right  to  make  equal  and  reasonable  charges  for 
such  transportation.  In  the  present  case,  the  return  alleged  that  the 
rate  of  charge  fixed  by  the  commission  was  not  equal  or  reasonable,  and 
the  Supreme  Court  held  that  the  statute  deprived  the  company  of  the 
right  to  show  that  judicially.  The  question  of  the  reasonableness  of  a 
rate  of  charge  for  transportation  by  a  railroad  compauy,  involving  as  it 
does  the  element  of  reasonableness  both  as  regards  the  company  and 
as  regards  the  public,  is  eminently  a  question  for  judicial  investigation, 
requiring  due  process  of  law  for  its  determination.  If  the  company  is 
deprived  of  the  power  of  charging  reasonable  rates  for  the  use  of  its 
property,  and  such  deprivation  takes  place  in  the  absence  of  an  investi- 
gation by  judicial  machinery,  it  is  deprived  of  the  lawful  use  of  its 
property,  and  thus,  in  substance  and  effect,  of  the  property  itself,  with- 
out due  process  of  law  and  in  violation  of  the  Constitution  of  the 
United  States ;  and  in  so  far  as  it  is  thus  deprived,  while  other  persons 
are  permitted  to  receive  reasonable  profits  upon  their  invested  capital, 
the  company  is  deprived  of  the  equal  protection  of  the  laws. 

It  is  provided  by  section  4  of  article  10  of  the  Constitution  of  Minne- 
sota of  1857,  that  ''lands  may  be  taken  for  public  way,  for  the  pur- 
pose of  granting  to  any  corporation  the  franchise  of  way  for  public 
use,"  and  that  "all  corporations,  being  common  carriers,  enjoying  the 
right  of  way  in  pursuance  to  the  provisions  of  this  section,  shall  be 
bound  to  carry  the  mineral,  agricultural  and  other  productions  and 
manufactures  on  equal  and  reasonable  terms/'  It  is  thus  perceived 
that  the  provision  of  section  2  of  the  statute  in  question  is  one  enacted 
in  conformity  with  the  Constitution  of  Minnesota. 

The  issuing  of  the  peremptory  writ  of  mandamus  in  this  case  was, 
therefore,  unlawful,  because  in  violation  of  the  Constitution  of  the 
United  States ;  and  it  is  necessary  that  the  relief  administered  in  favor 
of  the  plaintiff  in  error  should  be  a  reversal  of  the  judgment  of  the 
Supreme  Court  awarding  that  writ,  and  an  instruction  for  further 
proceedings  by  it  not  inconsistent  with  the  opinion  of  this  court. 

In  view  of  the  opinion  delivered  by  that  court,  it  may  be  impossible 
for  any  further  proceedings  to  be  taken  other  than  to  dismiss  the  pro- 
ceeding for  a  mandamus,  if  the  court  should  adhere  to  its  opinion  that, 
under  the  statute,  it  cannot  investigate  judicially  the  reasonableness  of 
the  rates  fixed  by  the  commission.  Still,  the  question  will  be  open  for 
review ;  and 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Supreme 
Court  of  Minnesota,  entered  May  4,  188H,  awarding  a  peremp- 
tory rrrit  of  mandamus  in  this  case,  be  reversed,  and  the  ease  be 
remanded  to  that  court,  irith  an  instruction  for  further  proceed- 
ings not  inconsistent  xcith  the  opinion  of  this  court. 
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Mr.  Justice  Miller  concurring. 

I  concur  with  some  hesitation  in  the  judgment  of  the  court,  but  wish 
to  make  a  lew  suggestions  of  the  principles  which  I  think  should  govern 
this  class  of  questions  in  the  courts.  Not  desiring  to  make  a  dissent, 
nor  a  prolonged  argument  in  favor  of  any  views  I  may  have,  I  will 
state  them  in  the  form  of  propositions. 

1.  In  regard  to  the  business  of  common  carriers  limited  to  points 
within  a  single  State,  that  State  has  the  legislative  power  to  establish 
the  rates  of  compensation  for  such  carriage. 

2.  The  power  which  the  legislature  has  to  do  this  can  be  exercised 
through  a  commission  which  it  may  authorize  to  act  in  the  matter,  such 
as  the  one  appointed  by  the  Legislature  of  Minnesota  by  the  Act  now 
under  consideration. 

3.  Neither  the  legislature  nor  such  commission  acting  under  the 
authority  of  the  legislature,  can  establish  arbitrarily  and  without  regard 
to  justice  and  right  a  tariff"  of  rates  for  such  transportation,  which  is  so 
unreasonable  as  to  practically  destroy  the  value  of  property  of  persons 
engaged  in  the  carrying  business  on  the  one  hand,  nor  so  exorbitant 
and  extravagant  as  to  be  in  utter  disregard  of  the  rights  of  the  public 
for  the  use  of  such  transportation  on  the  other. 

4.  In  cither  of  these  classes  of  cases  there  is  an  ultimate  remedy  b}' 
the  parties  aggrieved,  in  the  courts,  for  relief  against  such  oppressive 
legislation,  and  especially  in  the  courts  of  the  United  States,  where 
the  tariff  of  rates  established  either  by  the  legislature  or  by  the  com- 
mission is  such  as  to  deprive  a  party  of  his  property  without  due 
process  of  law. 

5.  Rut  until  the  judiciary  has  been  appealed  to,  to  declare  the  regula- 
tions made,  whether  by  the  legislature  or  by  the  commission,  voidable 
for  the  reasons  mentioned,  the  tariff  of  rates  so  fixed  is  the  law  of  the 
land,  and  must  be  submitted  to  both  by  the  carrier  and  the  parties  with 
whom  he  deals. 

G.  That  the  proper,  if  not  the  only,  mode  of  judicial  relief  against 
the  tariff  of  rates  established  by  the  legislature  or  by  its  commission, 
is  by  a  bill  in  chancery  asserting  its  unreasonable  character  and  its 
conflict  with  the  Constitution  of  the  United  States,  and  asking  a  decree 
of  court  forbidding  the  corporation  from  exacting  such  fare  as  excessive, 
or  establishing  its  light  to  collect  the  rates  as  being  within  the  limits  of 
a  just  compensation  for  the  service  rendered. 

7.  That  until  this  is  done  it  is  not  competent  for  each  individual 
having  dealings  with  the  carrying  corporation,  or  for  the  corporation 
with  regard  to  each  individual  who  demands  its  services,  to  raise  a 
contest  in  the  courts  over  the  questions  which  ought  to  be  settled  in 
this  general  and  conclusive  method. 

8.  Hut  in  the  present  case,  where  an  application  is  made  to  the 
Supreme  Court  of  the  State  to  compel  the  common  carriers,  namely, 
the  railroad  companies,  to  perform  the  services  which  their  duty  re- 
quires them  to  do  for  the  general  public,  which  is  equivalent  to  estab- 
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lishing  by  judicial  proceeding  tbe  reasonableness  of  the  cbarges  fixed 
by  the  commission,  I  think  the  court  has  the  same  right  and  duty  to 
inquire  into  the  reasonableness  of  the  tariff  of  rates  established  by  the 
commission  before  granting  such  relief,  that  it  would  have  if  called 
upon  so  to  do  by  a  bill  in  chancery. 

9.  I  do  not  agree  that  it  was  necessary  to  the  validity  of  the  action 
of  the  commission  that  previous  notice  should  have  been  given  to  all 
common  carriers  interested  in  the  rates  to  be  established,  nor  to  any 
particular  one  of  them,  any  more  than  it  would  have  been  necessary, 
which  I  think  it  is  not,  for  the  legislature  to  have  given  such  notice  if 
it  had  established  such  rates  by  legislative  enactment. 

10.  But  when  the  question  becomes  a  judicial  one,  and  the  validity 
and  justice  of  these  rates  are  to  be  established  or  rejected  by  the  judg- 
ment of  a  court,  it  is  necessary  that  the  railroad  corporations  interested 
in  the  fare  to  be  considered  should  have  notice  and  have  a  right  to  be 
beard  on  the  question  relating  to  such  fare,  which  I  have  pointed  out 
as  judicial  questions.  For  the  refusal  of  the  Supreme  Court  of  Minne- 
sota to  receive  evidence  on  this  subject,  I  think  the  case  ought  to  be 
reversed  on  the  ground  that  this  is  a  denial  of  due  process  of  law  in  a 
proceeding  which  takes  the  property  of  the  company,  and  if  this  be  a 
just  construction  of  tbe  statute  of  Minnesota  it  is  for  that  reason  void. 1 

1  Mk.  Justice  Hkadi.ky  (with  whom  concurred  Mu.  Justice  Gkay  and  Mr. 
Jihtick  Lamak)  dissenting. 

I  cannot  agree  to  the  decision  of  the  court  in  tin's  case.  It  practically  overrules 
Munn  v.  Illinois,  94  U.  S.  113,  and  the  several  railroad  cases  that  were  decided  at  the 
same  time.  The  governing  priuciple  of  those  cases  was  that  the  regulation  and  settle- 
ment of  the  fares  of  railroads  and  other  public  accommodations  is  a  legislative  prerog- 
ative and  not  a  judicial  one.  This  is  a  principle  which  I  regard  as  of  great  importance. 
When  a  railroad  company  is  chartered,  it  is  for  the  purpose  of  performing  a  duty 
which  belongs  to  the  State  itself.  It  is  chartered  as  an  agent  of  the  State  for  fur- 
nishing public  accommodation.  The  State  might  build  its  railroads  if  it  saw  fit.  It  is 
its  duty  and  its  prerogative  to  provide  means  of  intercommunication  between  one  part 
of  its  territory  and  another.  And  this  duty  is  devolved  U|kiii  the  legislative  depart- 
ment. If  the  legislature  commissions  private  parties,  whether  corporations  or  indi- 
viduals, to  perform  this  duty,  it  is  its  prerogative  to  fix  the  fares  and  freights  which 
they  may  charge  for  their  services.  When  merely  a  road  or  a  canal  is  to  be  con- 
structed, it  is  for  the  legislature  to  fix  the  tolls  to  be  paid  by  those  who  uso  it ;  when  a 
company  is  chartered  not  only  to  build  a  road,  but  to  carry  on  public  transportation 
upon  it,  it  is  for  the  legislature  to  fix  the  charges  for  such  transportation. 

But  it  is  said  that  all  charges  should  lie  reasonable,  and  that  none  but  reasonable 
cbarges  can  be  exacted  ;  and  it  is  urged  that  what  is  a  reasonable  charge  is  a  judicial 
question.  <)n  the  contrary,  it  is  pre  eminently  a  legislative  one,  involving  consider- 
ations of  policy  as  well  sis  of  remuneration  ;  and  is  usually  determined  by  the  legisla- 
ture, by  fixing  a  maximum  of  charges  in  the  charter  of  the  company,  or  afterwards, 
if  its  hands  are  not  tied  by  contract.  If  this  maximum  is  not  exceeded,  the  courts 
cannot  interfere.  When  the  rates  are  not  thus  determined,  they  are  left  to  t lie  dis 
crotion  of  the  company,  subject  to  the  express  or  implied  condition  that  they  shall 
be  reasonable ;  express,  when  so  declared  by  statute;  implied,  by  the  common  law, 
when  the  statute  is  silent ;  and  the  common  iaw  has  effect  by  virtue  of  the  legislative 
will. 

Thus,  the  legislature  either  fixes  the  charges  at  rates  which  it  deems  reasonable; 
or  merely  declares  that  they  shall  be  reasonable ;  and  it  is  only  in  the  latter  case. 
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where  what  is  reasonable  is  left  open,  that  the  courts  have  jurisdiction  of  the  subject. 
I  repeat ;  When  the  legislature  declares  that  the  charges  shall  be  reasonable,  or. 
which  is  the  fame  thing,  allows  the  common-law  rule  to  that  effect  to  prevail,  and 
leaves  the  matter  there;  then  resort  may  be  had  to  the  courts  to  inquire  judicially 
whether  the  cbarges  are  reasonable.  Then,  and  not  till  then,  is  it  a  judicial  question. 
Hut  tho  legislature  has  the  right,  and  it  U  its  prerogative,  if  it  chooses  to  exercise  it, 
to  declare  what  is  reasonable. 

This  is  just  where  1  differ  from  the  majority  of  the  court.  They  say  in  effect,  if 
not  in  terms,  that  the  final  tribunal  of  arbitrament  is  the  judiciary;  1  say  it  is  tho 
legislature.  I  hold  that  it  is  a  legislative  question,  not  a  judicial  one,  unless  tho 
legislature  or  the  law  (which  is  the  same  thing),  has  made  it  judicial,  by  prescribing 
the  rule  that  tlic  charges  shall  be  reasonable,  and  leaving  it  there. 

It  is  always  a  delicate  thing  for  the  courts  to  make  an  issue  with  the  legislative 
department  of  tho  government,  and  they  should  never  do  so  if  it  is  possible  to  avoid 
it.  Hy  the  decision  now  made  we  declare,  iu  effect,  that  the  judiciary,  ami  not  the 
legislature,  is  the  final  arbiter  in  the  regulation  of  fares  and  freights  of  railroads  and 
the  charges  of  other  public  accommodations.  It  is  an  assumption  of  authority  on  the 
part  of  the  judiciary  which,  it  seems  to  me,  with  all  due  doference  to  the  judgment 
of  my  brethren,  it  has  no  right  to  make.  The  assertion  of  jurisdiction  by  this  court 
makes  it  tho  duty  of  every  court  of  general  jurisdiction,  State  or  Federal,  to  entertain 
complaints  against  the  decisions  of  the  boards  of  commissioners  appointed  by  the 
States  to  regulate  their  railroads:  for  all  courts  are  bound  by  tho  Constitution  of  the 
United  States,  the  same  as  we  are.    Our  jurisdiction  is  merely  appellate. 

The  incongruity  of  this  position  will  ap|«?ar  more  distinctly  by  a  reference  to  the 
nature  of  the  cases  under  consideration.  The  question  presented  before  the  commis- 
sion iu  each  case  was  one  relating  simply  to  the  reasonableness  of  the  rates  charged 
by  the  companies,  —  a  question  of  more  or  less.  In  the  one  case  the  company 
charged  three  cents  per  gallon  for  earn  ing  milk  between  certain  points.  The  com. 
mission  deemed  this  to  bo  unreasonable,  and  reduced  the  charge  to  2j  cents.  In  the 
other  case  the  company  charged  Si. 25  per  car  for  handling  and  switching  empty  care 
over  its  lines  withiu  the  city  of  Minneapolis,  and  $1.50  for  loaded  cars;  and  tho  com- 
mission decided  that  Sl.00  per  car  was  a  sufficient  charge  in  all  cases  1  The  companies 
complain  that  tho  charges  as  fixed  by  the  commission  are  unreasonably  low,  and  that 
they  aro  deprived  of  their  property  without  due  process  of  law  ;  that  they  are  entitled 
to  a  trial  by  a  conrt  and  jury,  and  are  not  barred  by  the  decisions  of  a  legislative 
commission.  The  State  court  held  that  the  legislature!  had  the  right  to  establish 
such  a  commission,  and  that  its  determinations  are  binding  and  final,  and  that  the 
courts  cannot  review  thorn.  This  court  now  reverses  that  decision,  and  hob  Is  the 
contrary.  In  my  judgment  the  State  conrt  was  right,  and  the  establishment  of  the 
commission,  and  its  proceedings,  were  no  violation  of  the  constitutional  prohibition 
against  depriving  persons  of  their  property  without  due  process  of  law. 

I  think  it  is  perfectly  clear,  and  well  settled  by  the  decisions  of  this  court,  that  the 
legislature  might  have  fixed  the  rates  in  question.  If  it  had  done  so.  it  would  have 
done  it  through  the  aid  of  committees  appointed  to  investigate  the  subject,  to  acquire 
information,  to  cite  parties,  to  got  all  tho  facts  before  them,  and  finally  to  decide 
and  report.  No  one  could  have  said  that  this  was  not  due  process  of  law.  And  if 
the  legislature  itself  could  do  this,  ac  ting  by  its  committees,  and  proceeding  accord- 
ing to  tho  usual  forms  adopted  by  such  bodies,  I  can  sec  no  good  reason  why  it 
might  not  delegate  the  duty  to  a  board  of  commissioners,  charged,  as  the  board  in 
this  case  was,  to  regulate  and  fix  the  charges  so  as  to  be  equal  and  reasonable. 
Such  a  board  would  have  at  its  command  all  the  means  of  getting  at  the  truth  and 
ascertaining  the  reasonableness  of  fares  and  freights,  which  a  legislative  committee 
has.  It  might,  or  it  might  not,  swear  witnesses  and  examine  parties.  Its  dnties 
being  of  an  administrative  character,  it  would  have  the  widest  scope  for  examination 
and  inquiry.    All  means  of  knowledge  and  information  would  be  at  its  command, — 


1  The  report  does  not  give  the  facts  relative  to  this  case.  — Ed. 
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just  as  they  would  he  at  the  command  of  the  legislature  which  created  it.  Such  a 
body,  though  not  a  court,  is  a  proper  tribunal  for  the  duties  imposed  upon  it. 

hi  the  case  of  Ihivi<ls»n  v.  Of//  o/'A'nr  Orleans,  96  U.  S.  97,  we  decided  that  the 
appointment  of  a  board  of  assessors  for  assessing  damages  was  not  only  due  process 
of  law,  but  the  proper  method  for  making  assessments  to  distribute  the  burden  of  a 
public  work  amongst  those  who  arc  benefited  by  it.  No  one  questions  the  constitu- 
tionality or  propriety  of  boards  for  assessing  property  for  taxation,  or  for  the  im- 
provement of  streets,  sewers  and  the  like,  or  of  commissions  to  establish  county  seats, 
and  for  doing  many  other  things  appertaining  to  the  administrative  management  of 
public  affairs.  Due  process  of  law  docs  not  always  require  a  court.  It  merely  re- 
quires such  tribunals  and  proceedings  as  are  proper  to  the  subject  in  hand.  In  the 
Jlau'road  Commission  Casis,  116  U.  S.  307,  we  held  that  a  board  of  commissioners  is 
a  proper  tribunal  for  determining  the  proper  rates  of  fare  anil  freight  on  the  rail- 
roads of  a  State.  It  seems  to  me,  therefore,  that  the  law  of  Minnesota  did  not  pre- 
scribe anything  that  was  not  in  accordance  with  duo  process  of  law  in  creating  such  a 
board,  and  investing  it  with  the  powers  in  question. 

It  is  complained  that  the  decisions  of  the  board  are  final  and  without  appeal.  So 
are  the  decisions  of  the  courts  in  matters  within  their  jurisdiction.  There  must  be  a 
final  tribunal  somewhere  for  deciding  every  question  in  the  world.  Injustice  may  take 
place  in  all  tribunals.  All  human  institutions  are  imperfect  —  courts  as  well  as  com- 
missions and  legislatures.  Whatever  tribunal  has  jurisdiction,  its  decisions  are  final 
ami  conclusive  unless  an  appeal  is  given  therefrom.  The  important  question  always 
is,  what  is  the  lawful  tribunal  for  the  particular  case  ?  In  my  judgment,  in  the  pres- 
ent ease,  the  proper  tribunal  was  the  legislature,  or  the  board  of  commissioners 
which  it  created  for  the  purj>ose. 

If  not  in  terms,  yet  in  effect,  the  present  cases  are  treated  as  if  the  constitutional 
prohibition  was,  that  no  State  shall  take  private  property  for  public  use  without  just 
compensation,  —  and  as  if  it  was  our  duty  to  judge  of  the  compensation.  Hut  there 
is  Tio  such  clause  in  the  Constitution  of  the  Hinted  States.  The  Fifth  Amendment  is 
prohibitory  upon  the  Federal  government  only,  and  not  upon  the  State  governments. 
In  this  matter,  — just  compensation  for  property  taken  for  public  use,  — the  States 
make  their  own  regulations,  by  constitution,  or  otherwise.  They  tiro,  only  required  by 
the  Federal  Constitution  to  provide  "due  process  of  law."  It  was  alleged  in  David- 
son v.  New  Orleans,  96  U.  S.  97,  that  the  property  assessed  was  not  benefited  by  the 
improvement;  but  we  held  that  that  was  a  matter  with  which  we  would  not  inter- 
fere; the  question  was,  whether  there  was  due  process  of  law.  p.  106.  If  a  State 
court  renders  an  unjust  judgment,  we  cannot  remedy  it. 

I  do  not  mean  to  say  that  the  legislature,  or  its  constituted  board  of  commission- 
ers, or  other  legislative  agency,  may  not  so  act  as  to  deprive  parties  of  their  property 
without  due  process  of  law.  The  Constitution  contemplates  the  possibility  of  such  an 
invasion  of  rights.  Hut,  acting  within  their  jurisdiction  (as  in  these  cases  thev  have 
done),  the  invasion  should  be  clear  and  unmistakable  to  bring  the  case  within  that 
category.  Nothing  of  the  kind  exists  in  the  cases  before  us.  The  legislature,  in 
establishing  the  commission,  did  not  exceed  its  power  ;  ami  the  commission,  in  acting 
upon  the  ca«es,  did  not  exceed  its  jurisdiction,  and  was  not  chargeable  with  fraudulent 
behavior.  There  was  merely  a  difference  of  judgment  as  to  amount,  between  the 
commission  and  the  companies,  without  any  indication  of  intent  on  the  part  of  the 
former  to  do  injustice.  The  board  may  have  erred ;  but  if  they  did,  as  the  matter 
was  within  their  rightful  jurisdiction,  their  decision  was  final  and  conclusive  unless 
their  proceedings  could  be  impeached  for  fraud.  Deprivation  of  proj>erty  by  mere 
arbitrary  power  on  the  part  of  the  legislature,  or  fraud  on  the  part  of  the  commission, 
are  the  only  grounds  on  which  judicial  relief  may  be  sought  against  their  action. 
There  was,  in  truth,  no  deprivation  of  property  in  these  cases  at  all.  There  was  merely 
a  regulation  as  to  the  enjoyment  of  property,  made  by  a  strictly  competent  authority, 
in  a  matter  entirely  w  ithin  its  jurisdiction. 

It  mav  he  that  our  letrislatures  are  invested  with  too  much  power,  open,  as  they  are, 
to  influences  so  dangerous  to  the  interests  of  individuals,  corporations  and  society.  Hut 
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such  is  the  constitution  of  our  republican  form  of  government ;  and  we  are  l>ound  to 
abide  by  it  until  it  can  be  corrected  in  a  legitimate  way.  If  our  legislatures  become 
too  arbitrary  in  the  exercise  of  their  powers,  the  people  always  have  a  remedy  in  their 
hands;  they  may  at  any  time  restrain  them  by  constitutional  limitations,  lint  so  long 
as  they  remain  invested  with  the  powers  that  ordinarily  belong  to  the  legislative 
branch  of  government,  they  are  entitled  to  exercise  those  powers,  amongst  which,  iu 
my  judgment,  is  that  of  the  regulation  of  railroads  and  other  public  means  of  inter- 
communication, and  the  hurdens  and  charges  which  those  who  own  them  are  authorized 
to  impose  upon  the  public. 

I  am  authorized  to  say  that  Mr.  Justice  Gray  and  Mr.  Justice  Lamar  agree  with 
me  iu  this  dissenting  opinion.1 

In  liudd  v.  .V.  V.,  14.3  U.  S.  517  (1892),  the  Supreme  Court  of  the  United  States, 
after  reaffirming  the  doctrine  of  Munn  v.  ///.,  94  L*.  S.  113  (for  which  see  that  case, 
infra,  p.  743),  Blatchkokd,  J.,  for  the  court  said:  "It  is  further  contended  that, 
under  the  decision  of  this  court  iu  Chicago,  ,\c.  Railway  Co.  v.  Matmsota,  134  U.  S. 
418,  the  fixing  of  elevator  charges  is  a  judicial  question,  as  to  whether  they  are  reason- 
able or  not ;  that  the  statute  must  permit  and  provide  for  a  judicial  settlement  of  the 
charges  ;  and  that,  by  the  statute  under  consideration,  an  arbitrary  rate  is  fixed,  and 
all  inquiry  is  precluded  as  to  whether  that  rate  is  re.isonable  or  uot. 

"  But  this  is  a  misapprehension  of  the  decision  of  this  court  in  the  case  referred  to. 
In  that  case,  the  Legislature  of  Minuesota  had  passed  an  Act  which  established  a  rail- 
road and  warehouse  commission,  and  the  Supreme  Court  of  that  State  had  interpreted 
the  Act  as  providing  that  the  rates  of  charges  for  the  transportation  of  property  by  rail- 
roads, recommeuded  and  published  by  the  commission,  should  be  final  and  conclusive  as 
to  what  were  equal  and  reasonable  charges,  and  that  there  could  be  no  judicial  inquiry 
as  to  the  reasonableness  of  such  rates.  A  railroad  company,  iu  answer  to  an  applica 
tion  for  a  mandamus,  contended  that  such  rates  in  regard  to  it  were  unreasonable,  and, 
as  it  was  not  allowed  by  the  State  Court  to  put  in  testimony  iu  support  of  its  answer, 
ou  the  question  of  the  reasonableness  of  such  rates,  this  coun  held  that  the  statute 
was  in  conflict  with  the  Constitution  of  the  United  States,  as  depriving  the  company 
of  its  property  without  due  process  of  law,  and  depriving  it  of  the  equal  protection  of 
the  laws.  That  was  a  very  different  case  from  one  under  the  statute  of  Now  York  in 
question  here,  for  in  this  instance  the  rate  of  charges  is  fixed  directly  bv  the  legisla- 
ture. See  SjHnrer  r.  Merchant,  125  U.  S.  345,356.  What  was  SAid  in  the  opinion  of 
the  court  in  134  U  S.  had  reference  only  to  the  case  then  before  the  court,  and  to 
charges  fixed  by  a  commission  appointed  under  an  Act  of  the  Legislature,  under  a  Con- 
stitution of  the  State  which  provided  that  all  corporations,  being  common  carriers, 
should  be  bound  to  carry  '  on  equal  and  reasonable  terms,'  and  under  a  statute  which 
provided  that  all  charges  made  by  a  common  carrier  for  the  transportation  of  passengers 
or  property  should  be  'equal  and  reasonable.' 

"  What  was  said  in  the  opinion  in  134  U.  S.,  as  to  the  question  of  the  reasonableness 
of  the  rate  of  charge  being  one  for  judicial  investigation,  had  no  reference  to  a  case 
where  the  rates  are  prescribed  directly  by  the  legislature.  Not  only  was  that  the  case 
in  the  statute  of  Illinois  in  Munn  v.  Illinois,  but  the  doctrine  was  laid  down  bv  this 
court  in  Wabash,  Ac.  Railway  Co.  v.  Illinoit,  118  U.  S.  557,  56s,  that  it  was  the'right 
of  a  State  to  establish  limitations  upon  the  power  of  railroad  companies  to  fix  tho 
price  at  which  they  would  carry  passengers  and  freight,  and  that  the  question  was  of 
the  same  character  as  that  involved  in  fixing  the  charges  to  be  made  by  jiersons  en- 
gaged in  the  warehousing  business.  So,  too,  in  Dow  v.  Iladflman,  125  1'  S.  6S0.  086, 
it  was  said  that  it  was  within  the  power  of  the  legislature  to  declare  what  should  be  a 
reasonable  compensation  for  the  services  of  persons  exercising  a  public  employment,  or 
to  fix  a  maximum  beyond  which  any  charge  made  would  be  unreasonable. 

"But  in  I  low  v.  Bade!  man,  after  citing  Munn  v.  Illinois,  94  U.  S.  113  [and  several 


1  Compare  W,llman  v.  Chir.  j-r.  R,,  Co  ,  83  Mich  592  (1890)  ;  Clydt  ct  at.  v.  Richm. 
6'  D.  R.  R.  Co.,  57  Fed.  Rep.  436  (1893,  C.  C.  U.  S.  So.  Ca  ). 
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other  rase*],  as  recognizing  the  doctrine  that  the  legislature  may  itself  fix  a  maximum 
beyond  which  any  charge  made  would  be  unreasonable,  in  respect  to  services  rendered 
in  a  public  employment,  or  for  the  use  of  property  in  which  the  public  has  an  interest, 
subject  to  the  proviso  that  such  power  of  limitation  or  regulation  is  not  without  limit, 
and  is  not  a  power  to  destroy,  or  a  power  to  compel  the  doing  of  the  services  without 
reward,  or  to  take  private  property  for  public  use  without  just  compensation  or  with- 
out due  process  of  law,  the  court  said  that  it  had  no  means,  'if  it  would  under  any 
circumstances  have  the  power,'  of  determining  that  the  rate  fixed  by  the  legislature  in 
that  case  was  unreasonable,  and  that  it  did  not  appear  that  there  had  been  any  such 
confiscation  of  pro|ierty  as  amounted  to  a  taking  of  it  without  due  process  of  law,  or  that 
there  hail  been  any  denial  of  the  equal  protection  of  the  laws. 

"  In  the  cases  before  us,  the  records  do  not  show  that  the  charges  fixed  by  the  statute 
are  unreasonable,  or  that  property  has  In-en  taken  without  due  process  of  law,  or  that 
there  has  been  any  denial  of  the  equal  protection  of  the  laws;  even  if  under  any  cir- 
cumstances we  could  determiue  that  the  maximum  rale  fixed  by  the  legislature  was 
unreasonable." 

Compare  Jl.  R.  Co.  v.  Maryland,  21  Wall  456,  471  (Bham.f.y,  J.);  Spencer  y. 
Merchant,  ante,  at  p.  647;  Bit.un.KV,  .1.  (dissenting),  in  Chicago,  A  c.  Ry  Co.  v.  Min- 
nesota, ante,  at  p.  660,  note  ;  and  Paulsen  v.  Portland,  149  U.  S.  ,30,  38. 

Of  that  [reasonableness],  said  the  court  (Waite,  C.  J.),  in  Terry  v.  And>  non,  9.'i 
U.  S.  p.  633  (1877),  "the  legislature  is  primarily  the  judge;  and  we  cannot  over- 
rule the  decision  of  that  department  of  the  government,  unless  a  palpable  error 
has  been  committed."  See  Pickering  Phipps  v.  Lond.  j$-  X  W .  lly.  Co.,  66  L.  T. 
Rep.  721. 

Compare  the  function  of  the  court  in  revising  the  verdict  of  a  jury  :  "  Not  merely 
must  the  jury's  verdict  be  conformable  to  the  rules  of  law,  but  it  must  be  defensible 
in  point  of  sense  and  reason  ;  it  must  not  be  absurd  or  whimsical  This  is  obviously 
a  different  thing  from  imposing  upon  the  jury  the  judge's  private  standard  of  what  is 
reasonable  ;  as,  for  example,  when  the  question  for  the  jury  itself  is  one  of  reasonable 
conduct.  In  such  a  case,  the  judges  do  not  undertake  to  set  aside  the  verdict  liecause 
their  own  opinion  of  what  is  reasonable  in  the  conduct  on  trial  differs  from  the  jury's. 
The  question  for  the  court,  it  will  be  observed,  is  not  whether  the  conduct  ultimately 
in  question,  e.  g.,  that  of  a  party  injured  in  a  railroad  accident,  was  reasonable,  hut 
whether  the  jury's  conduct  is  reasonable  in  holding  it  to  be  so ;  and  the  test  is  whether 
a  reasonable  person  could,  upon  the  evidence,  entertain  the  jury's  opinion.  Can  the 
conduct,  which  the  jury  are  judging,  reasonably  be  thought  reasonable  ?  Is  that  a 
permissible  view  ?  "  —  Law  and  Pact  in  Jury  Trials,  4  Ilarv.  Law  Kev.  167,  168.  And 
so  further  Origin  and  Scope  of  Am.  iMx-t.  Const.  Lair,  20-24. 

In  State  v.  Vandersluis,  42  Minn.  129,  131  (1889),  the  court  (Cii.fitxav,  C.J.) 
said  :  "  The  only  limit  to  the  legislative  power  in  prescribing  conditions  to  the  right 
to  practise  in  a  profession  is  that  they  shall  be  reasonable.  Whether  they  are  reason- 
able, —  that  is,  whether  the  legislature  has  gone  bey  ond  the  proper  limits  of  its  power,  — 
the  courts  must  judge.  By  the  term  'reasonable'  we  do  not  mean  expedient,  nor  do 
we  mean  that  the  conditions  must  be  such  as  the  court  would  impise  if  it  were  called 
on  to  prescribe  what  should  be  the  conditions  They  are  to  be  deemed  reasonable 
where,  although  perhaps  not  the  wisest  and  best  that  might  be  adopted,  they  are  fit  and 
appropriate  to  the  end  in  view,  to  wit,  the  protection  of  the  public,  and  are  manifestly 
adopted  in  good  faith  for  that  purpose.  If  a  condition  should  be  clearly  arbitrary  and 
capricious  ;  if  no  reason  with  reference  to  the  end  in  view  could  be  assigned  for  it ; 
and.  especially,  if  it  appeared  that  it  must  have  been  adopted  for  some  other  purpose. — 
such,  for  instance,  as  to  favor  or  benefit  some  persons  or  class  of  persons,  —  it  certainly 
would  not  be  reasonable,  and  would  be  beyond  the  power  of  the  legislature  to  impose." 

It  may  he  doubted  that  there  is  any  difference  between  the  action  of  a  legislature 
and  that  of  a  legislative  commission,  as  regards  the  questions  involved  in  such  a  case 
as  Chic,  jf-c.  Ry.  Co.  v.  Minnesota,  when  once  it  is  clear  that  the  legislature  has  really 
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EILENBECKER  v.  PLYMOUTH  COUNTY. 
Supreme  Court  op  the  United  States.  1890. 
[134  V.  S.  31] 

The  case  is  stated  in  the  opinion. 

Mr.  William  A.  McKcnney,  for  plaintiffs  in  error. 

Mr.  J.  S.  Struble,  Mr.  S.  M  Ma  sh,  and  Mr.  A.  J.  Baker,  Attorney- 
General  of  Iowa,  for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  the  State  of  Iowa. 

The  judgment  which  we  are  called  upon  to  review  is  one  affirming 
the  judgment  of  the  District  Court  of  Plymouth  County  in  that  State. 
This  judgment  imposed  a  fine  of  five  hundred  dollars  and  costs  on  each 
of  the  six  plaintiffs  in  error  in  this  case,  and  imprisonment  in  the  jail 
of  Plymouth  County  for  a  period  of  three  months,  but  they  were  to  be 

undertaken  to  confer  upon  the  commission  the  power  in  question.  If  the  legislature 
can  exercise  it,  it  would  seem  that  it  may  confer  on  tiio  commission  a  like  authority. 

Yet,  as  regards  subordinate  bodies,  there  is  always  the  question  of  construction,  as 
to  what  authority  has,  in  fact,  been  conferred  on  them  ;  and  in  passing  on  this,  estab- 
lished common-law  principles  are  applicable, which,  ordinarily,  and  in  the  absence  of  clear 
legislative  intention  to  the  contrary,  enable  the  courts  to  control  their  action  much  more 
readily  than  that  of  the  legislature  itself.  If  a  commission  or  a  local  board  acts  un- 
reasonably, the  courts  may  set  aside  their  action  as  not  authorized  by  the  legislature. 
Similar  action  by  the  legislature  itself  can  be  condemned  only  if  it  be  unconstitutional. 

In  I.-  ud'  r  v.  Maxim  et  a!.,  2  ^V.  I'd.  924,  where  paving  commissioners,  with  general 
powers  "  to  pave,  repair,  sink,  or  alter  [a  certain  street]  in  such  manner  as  the  com- 
missioners shall  think  fit,"  proceeded  to  raise  "the  footway  contiguous  to  the  plaintiff's 
houses  to  the  height  of  six  feet,  but  in  a  regular  descent  from  one  end  of  the  street  to 
the  other,  .  .  .  whereby  the  doors  and  windows  of  the  ground-doors  of  the  said  houses 
were  totally  obstructed,"  —  it  was  hrld,  that  "  the  commissioners  had  grossly  exceeded 
their  powers,  which  must  have  a  reasonable  construction.  Their  discretion  is  not  arbi- 
trary, but  must  be  limited  by  reason  and  law.  .  .  .  Hud  Parliament  intended  to  demolish 
or  render  useless  some  houses  for  the  benefit  or  ornament  of  the  rest,  it  would  have  given 
express  powers  for  that  purpose  and  given  an  equivalent  for  the  loss  that  individuals 
might  ha\c  sustained  thereby." 

In  Sharp  v.  Walrjlld  [1891]  Appeal  Cases.  173,  179.  I/utn  Chav<  ki.i.or  ITai.s. 
bi'kv,  in  speaking  of  the  authority  of  licensing  justices  in  regard  to  the  sale  of 
intoxicating  liquors,  said  :  "  An  extensive  power  is  confided  to  the  justices  in  their 
capacity  as  justices,  to  be  exercised  judicially  ;  and  'discretion  '  means,  when  it  is  said 
that  something  Is  to  be  done  within  the  discretion  of  the  authorities  that  something 
is  to  be  done  according  to  the  rules  of  reason  and  justice,  not  according  to  private 
opinion,  Hoofa's  Case.  5  Hep.  100  a ;  according  to  law,  and  not  humor.  It  is  to  be  not 
arbitrary,  vague,  and  fanciful,  but  legal  ami  regular.  And  it  must  be  exercised  within 
the  limit  to  which  an  honest  man  competent  to  the  discharge  of  his  oftice  ought  to 
confine  himself.    Wi'son  v.  Iiasta'l,  4  T.  H.  at  p.  757." 

As  to  the  general  question  of  the  legislative  power  over  railroads,  see  also  Ch.,  B.  )$- 
Q.  R.  R.  Co.r.  Iowa,  94  U.  S.  155  (1876),  and  IL  R.  Cui*.  tu»o,  116  U.  S.  307  (1885). 
—  Ed. 

vol.  t.  —43 
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released  from  confinement  if  the  fine  imposed  was  paid  within  thirty 
days  from  the  date  of  the  judgment. 

This  sentence  was  pronounced  by  the  court  as  in  punishment  for 
contempt  in  refusing  to  obey  a  writ  of  injunction  issued  by  that  court, 
enjoining  and  restraining  each  of  the  defendants  from  selling,  or 
keeping  for  sale,  any  intoxicating  liquors,  including  ale,  wine  and 
beer,  in  Plymouth  County,  and  the  sentence  was  imposed  upon  a 
hearing  by  the  court,  without  a  jury,  and  upon  evidence  in  the  form  of 
allidavits. 

It  appears  that  on  the  11th  day  of  June,  1885,  separate  petitions  in 
equity  were  filed  in  the  District  Court  of  Plymouth  County  against  each 
of  these  plaintiffs  in  error,  praying  that  they  should  be  enjoined  from 
selling,  or  keeping  for  sale,  intoxicating  liquors,  including  ale,  wine  and 
beer,  in  that  county.  On  the  Cth  of  July  the  court  ordered  the  issue  of 
preliminary  injunctions  as  prayed.  On  the  7th  of  July  the  writs  were 
served  on  each  of  the  defendants  in  each  proceeding  by  the  sheriff  of 
Plymouth  County.  On  the  24th  of  October  complaints  were  filed, 
alleging  that  these  plaintiffs  in  error  bad  violated  this  injunction  by 
selling  intoxicating  liquors  contrary  to  the  law  and  the  terms  of  the 
injunction  served  on  them,  and  asking  that  they  be  required  to  show 
cause  why  the}'  should  not  be  punished  for  contempt  of  court.  A  rule 
was  granted  accordingly,  and  the  court,  having  no  personal  knowledge 
of  the  facts  charged,  ordered  that  a  hearing  be  had  at  the  next  term  of 
the  court,  upon  allidavits  ;  and  on  the  8th  day  of  March,  188G,  it  being 
at  the  regular  term  of  said  District  Court,  separate  trials  were  had 
upon  evidence  in  the  form  of  affidavits,  by  the  court  without  a  jury, 
upon  which  the  plaintiffs  were  found  guilty  of  a  violation  of  the  writs 
of  injunction  issued  in  said  cause,  and  a  sentence  of  fine  and  imprison- 
ment, as  already  stated,  entered  against  them. 

Kach  plaintiff  obtained  from  the  Supreme  Court  of  the  State  of  Iowa, 
upon  petition,  a  writ  of  certiorari,  in  which  it  was  alleged  that  the  Dis- 
trict Court  of  Plymouth  County  had  acted  without  jurisdiction  and 
illegally  in  rendering  this  judgment,  and  by  agreement  of  counsel,  and 
with  the  consent  of  the  Supreme  Court  of  Iowa,  the  cases  of  the  six 
appellants  in  this  court  were  submitted  together  and  tried  on  one  tran- 
script of  record.  That  court  affirmed  the  judgment  of  the  District 
Court  of  Plymouth  County,  and  to  that  judgment  of  affirmance  this  writ 
of  error  is  prosecuted.  .  .  .  [Four  assignments  of  error  arc  here 
stated.] 

The  first  three  of  these  assignments  of  error,  as  we  have  stated 
them,  being  the  first  and  second  and  fourth  of  the  assignments  as  num- 
bered in  the  brief  of  the  plaintiffs  in  error,  are  disposed  of  at  once  by 
the  principle  often  decided  by  this  court,  that  the  first  eight  articles  of 
the  amendments  to  the  Constitution  have  reference  to  powers  exercised 
by  the  government  of  the  United  States  and  not  to  those  of  the  States. 
Livingston  v.  Moore,  7  Pet.  4 GO  ;  The  Justices  v.  Murray,  9  Wall. 
274;  Edwards  v.  Elliott,  21  Wall.  532;  United  States  v.  Cruik- 
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shank,  92  U.  S.  542  ;  Walker  v.  Sauvinet,  92  U.  S.  90  ;  Fox  v.  Ohio, 
5  I  low.  410;  Holmes  v.  Jennison,  14  l'et  540;  Prtsser  v.  Illinois, 
116  U.  S.  252.  .  .  . 

This  leaves  us  alone  the  assignment  of  error  that  the  Supreme  Court 
of  Iowa  disregarded  the  provisions  of  section  1  of  Article  XIV.  of  the 
amendments  to  the  Constitution  of  the  United  States,  because  it  upheld 
the  statute  of  Iowa,1  which  it  is  supposed  by  counsel  deprives  persons 
charged  with  selling  intoxicating  liquors  of  the  equal  protection  of  the 
law,  abridges  their  rights  and  privileges,  and  denies  to  them  the  right 
of  trial  by  jury,  while  in  all  other  criminal  prosecutions  the  accused 
must  be  presented  by  indictment,  and  then  have  the  benefit  of  trial  by 
a  jmy  of  his  peers. 

The  first  observation  to  be  made  on  this  subject  is,  that  the  plaintiffs 
in  error  are  seeking  to  reverse  a  judgment  of  the  District  Court  of 
Plymouth  County,  Iowa,  imposing  upon  them  a  fine  and  imprisonment 
for  violating  t he  injunction  of  that  court,  which  had  been  regularly 
issued  and  served  upon  them.  Of  the  intentional  violation  of  this 
injunction  by  plaintiffs  we  are  not  permitted  to  entertain  any  doubt,  and, 
if  we  did,  the  record  in  the  case  makes  it  plain.  Neither  is  it  doubted 
that  they  had  a  regular  and  fair  trial,  after  due  notice,  and  opportunity 
to  defend  themselves  in  open  court  at  a  regular  term  thereof. 

The  contention  of  these  parties  is,  that  they  were  entitled  to  a  trial 
by  jury  on  the  question  as  to  whether  the}'  were  guilty  or  not  guilty  of 
the  contempt  charged  upon  them,  and  because  they  did  not  have  this 
trial  by  juty  they  say  that  they  were  deprived  of  their  liberty  without 
due  process  of  law  within  the  meaning  o£  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States. 

If  it  has  ever  been  understood  that  proceedings  according  to  the 
common  law  for  contempt  of  court  have  been  subject  to  the  right  of 
trial  by  jury,  we  have  been  unable  to  find  any  instance  of  it.    It  has 

1  Section  1543  of  the  Code  of  Iowa,  aa  amended  by  c.  143  of  the  Acts  of  tho  Twen- 
tieth General  Assembly,  is  as  follows  : 

Sec.  l.')43.  In  case  of  violation  of  the  provisions  of  either  of  the  three  preceding 
sections  or  of  section  fifteen  hundred  and  twenty-five  of  this  chapter,  the  building  or 
erection  of  whatever  kind,  or  tho  ground  itself  in  or  upon  which  such  unlawful  manu- 
facture, or  sale,  or  keeping,  with  intent  to  sell,  use  or  give  away,  of  any  intoxicating 
lienors,  is  carried  on  or  continued  or  exists,  and  the  furniture,  fixture,  vessels  and 
contents,  is  hereby  declared  a  nuisance,  and  shall  he  abated  as  hereinafter  provided, 
and  whoever  shall  erect  or  establish,  or  continue,  or  use  any  building,  erection  or  place 
for  any  of  the  purposes  prohibite  I  in  said  sections,  shall  be  doomed  guilty  of  a  nuisance, 
and  may  be  prosecuted  and  punished  accordingly,  and  upon  conviction,  shall  pay  a  fine 
of  not  exceeding  one  thousand  dollars  and  costs  of  prosecution,  and  stand  committed 
until  the  fine  and  costs  are  paid  ;  and  the  provisions  of  chapter  47,  title  27>  of  this 
Code,  shall  not  be  applicable  to  persons  committed  under  this  section.  Any  citizen  of 
tho  county  where  such  nuisance  exists,  or  is  kept  or  maintained,  may  maintain  an 
action  in  equity,  to  abate  and  perpetually  enjoin  tho  same,  and  any  person  violating 
the  terms  of  any  injunction  granted  in  such  proceeding  shall  be  punished  as  for  con- 
tempt, by  fine  of  not  less  than  fiv  e  hundred  nor  more  than  oue  thousand  dollars  or  by 
imprisonment  in  tho  county  jail  not  more  than  six  months,  or  by  both  such  fine  and 
imprisonment  in  the  discretion  of  the  court. 
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always  been  one  of  the  attributes  —  one  of  the  powers  necessarily 
incident  to  a  eourt  of  justice  —  that  it  should  have  this  power  of  vindi- 
cating its  dignity,  of  enforcing  iLs  orders,  of  protecting  itself  from 
insult,  without  the  necessity  of  calling  upon  a  jury  to  assist  it  in  the 
exercise  of  this  power. 

In  the  case  in  this  court  of  Ex  parte  Terry,  128  U.  S.  289,  this  doc- 
trine is  fully  asserted  and  enforced  ;  quoting  the  language  of  the  court 
in  the  case  of  Anderson  v.  Dunn,  G  Wheat.  204,  227,  where  it  was  said 
that  "courts  of  justice  are  universally  acknowledged  to  he  vested,  by 
their  very  creation,  with  power  to  impose  silence,  respect  and  decorum 
in  their  presence,  and  submission  to  their  lawful  mandates ;  "  citing 
also  with  approbation  the  language  of  the  Supreme  Judicial  Court  of 
Massachusetts  in  Carticright's  Case,  114  Mass.  230.  23H.  that  "the 
summary  power  to  commit  and  punish  for  contempts  tending  to  obstruct 
or  degrade  the  administration  of  justice  is  inherent  in  courts  of  chan- 
cer}' and  other  superior  courts,  as  essential  to  the  execution  of  their 
powers  and  to  the  maintenance  of  their  authority,  and  is  part  of  the 
law  of  the  land,  within  the  meaning  of  Magna  Charta  and  of  the 
twelfth  article  of  our  Declaration  of  Rights." 

And  this  court,  in  Terry's  case,  held  that  a  summary  proceeding  of 
the  Circuit  Court  of  the  United  States  without  a  jury,  imposing  upon 
Terry  imprisonment  for  the  term  of  six  months,  was  a  valid  exercise  of 
the  powers  of  the  court,  and  that  the  action  of  the  Circuit  Court  was 
also  without  error  in  refusing  to  grant  him  a  writ  of  habeas  corpus. 
The  case  of  Terry  came  into  this  court  upon  application  for  a  writ  of 
habeas  corpus,  and  presented,  as  the  case  now  before  us  does,  the 
question  of  the  authority  of  the  Circuit  Court  to  impose  this  imprison- 
ment on  a  summary  hearing  without  those  regular  proceedings  which 
include  a  trial  by  jury  —  which  was  affirmed.  The  still  more  recent 
cases  of  Ex  parte  Sarin,  131  U.  S.  267,  and  Ex  parte  Cuddy.  131 
U.  S.  280,  assert  very  strongly  the  same  principle.  In  Ex  parte 
Robinson,  19  Wall.  505,  510,  this  court  speaks  in  the  following 
language : 

"The  power  to  punish  for  contempts  is  inherent  in  all  courts.  Its 
existence  is  essential  to  the  preservation  of  order  in  judicial  proceed- 
ings, and  the  enforcement  of  the  judgments,  orders  and  writs  of  the 
courts,  and  consequently  to  the  due  administration  of  justice.  The 
moment  the  courts  of  the  United  States  were  called  into  existence  and 
invested  with  jurisdiction  over  any  subject,  they  became  possessed  of 
this  power.  Rut  the  power  has  been  limited  and  defined  bv  the  Act 
of  Congress  of  March  2d,  1831.    4  Stat.  487." 

The  statute,  now  embodied  in  §  725  of  the  Revised  Statutes,  reads  as 
follows:  "The  power  of  the  several  courts  of  the  United  States  to 
issue  attachments  and  inflict  summary  punishments  for  contempts  of 
court  shall  not  be  construed  to  extend  to  any  cases  except  the  misbe- 
havior of  any  person  or  persons  in  the  presence  of  the  said  courts  or 
so  near  thereto  as  to  obstruct  the  administration  of  justice,  the  mis- 
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behavior  of  any  of  the  officers  of  the  said  courts  in  their  official 
transactions,  ami  the  disobedience  or  resistance  by  any  officer  of  the 
said  courts,  party,  juror,  witness,  or  any  other  person  or  persons  to 
any  lawful  writ,  process,  order,  rule,  decree,  or  command  of  the  said 
courts." 

It  will  thus  be  seen  that  even  in  the  Act  of  Congress,  intended  to 
limit  the  power  of  the  courts  to  punish  for  contempts  of  its  authority 
by  summary  proceedings,  there  is  expressly  left  the  power  to  punish 
in  this  summary  manner  the  disobedience  of  any  party,  to  any  lawful 
writ,  process,  order,  rule,  decree  or  command  of  said  court.  This 
statute  was  only  designed  for  the  government  of  the  courts  of  the 
United  States,  and  the  opinions  of  this  court  in  the  cases  we  have 
already  referred  to  show  conclusively  what  was  the  nature  and  extent 
of  the  power  inherent  in  the  courts  of  the  States  by  virtue  of  their 
organization,  and  that  the  punishments  which  they  were  authorized  to 
inflict  for  a  disobedience  to  their  writs  and  orders  were  ample  and  sum- 
mary, and  did  not  require  the  interposition  of  a  jury  to  find  the  facts  or 
assess  the  punishment  This,  then,  is  due  process  of  law  in  regard  to 
contempts  of  courts ;  was  due  process  of  law  at  the  time  the  Four- 
teenth Amendment  of  the  Federal  Constitution  was  adopted  ;  and 
nothing  has  ever  changed  it  except  such  statutes  as  Congress  may 
have  enacted  for  the  courts  of  the  United  States,  and  as  each  State 
may  have  enacted  for  the  government  of  its  own  courts. 

So  far  from  any  statute  on  this  subject  limiting  the  power  of  the 
courts  of  Iowa,  the  Act  of  the  Legislature  of  that  State,  authorizing 
the  injunction  which  these  parties  are  charged  with  violating,  expressly 
declares  that  for  violating  such  injunction  a  person  doing  so  shall  be 
punished  for  the  contempt  by  a  fine  of  not  less  than  five  hundred  or 
more  than  a  thousand  dollars,  or  by  imprisonment  in  the  county  jail 
not  more  than  six  months,  or  by  both  such  fine  and  imprisonment,  in 
the  discretion  of  the  court.  So  that  the  proceeding  by  which  the  fine 
and  imprisonment  imposed  upon  these  parties  for  contempt  in  violating 
the  injunction  of  the  court,  regularly  issued  in  a  suit  to  which  they  were 
parties,  is  due  process  of  law,  and  always  has  been  due  process  of  law, 
and  is  the  process  or  proceeding  by  which  courts  have  from  time  im- 
memorial enforced  the  execution  of  their  orders  and  decrees,  and  cannot 
be  said  to  deprive  the  parties  of  their  liberty  or  property  without  due 
process  of  law. 

The  counsel  for  plaintiffs  in  error  seek  to  evade  the  force  of  this 
reasoning  by  the  proposition  that  the  entire  statute  under  which  this 
injunction  was  issued  is  in  the  nature  of  a  criminal  proceeding,  and 
that  the  contempt  of  court  of  which  these  parties  have  been  found 
guilty  is  a  crime  for  the  punishment  of  which  they  have  a  right  to  trial 
by  jury. 

We  cannot  accede  to  this  view  of  the  subject.  Whether  an  attach- 
ment for  a  contempt  of  court,  and  the  judgment  of  the  court  punishing 
the  party  for  such  contempt,  is  in  itself  essentially  a  criminal  proceed- 
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ing  or  not,  we  do  not  find  it  necessary  to  decide.  We  simply  hold  that, 
whatever  its  nature  may  be,  it  is  an  otic-nee  against  the  court  and 
against  the  administration  of  justice,  for  which  courts  have  always  had 
the  right  to  punish  the  party  by  summary  proceeding  and  without  trial 
by  jury  ;  and  that  in  that  sense  it  is  due  process  of  law  within  the 
meaning  of  the  Fourteenth  Amendment  of  the  Constitution.  We  do 
not  suppose  that  that  provision  of  the  Constitution  was  ever  intended  to 
interfere  with  or  abolish  the  powers  of  the  courts  in  proceedings  for 
contempt,  whether  this  contempt  occurred  in  the  course  of  a  criminal 
proceeding  or  of  a  civil  suit. 

We  might  rest  the  case  here;  but  the  plaintiffs  in  error  fall  back 
upon  the  proposition  that  the  statute  of  the  Iowa  Legislature  concern- 
ing the  sale  of  liquors,  under  which  this  injunction  was  issued,  is  itself 
void,  as  depriving  the  parties  of  their  property  and  of  their  liberty 
without  due  process  of  law.  Wc  are  not  prepared  to  say  that  this 
question  arises  in  the  present  case.  The  principal  suit  in  which  the 
injunction  was  issued,  for  the  contempt  of  which  these  parties  have 
been  sentenced  to  imprisonment  and  to  pay  a  fine,  has  never  been  tried 
so  far  as  this  record  shows.  We  do  not  know  whether  the  parties 
demanded  a  trial  by  jury  on  the  question  of  their  guilty  violation  of  that 
statute.  We  do  not  know  that  they  would  have  been  refused  a  trial  by 
jury  if  they  had  demanded  it.  Until  the  trial  of  that  case  has  been  had 
they  are  not  injured  by  a  refusal  to  grant  them  a  jury  trial.  It  is  the 
well-settled  doctrine  of  this  court  that  a  part  of  a  statute  may  be  void 
and  the  remainder  may  be  valid.  That  part  of  this  statute  which 
declares  that  no  person  shall  own  or  keep,  or  be  in  any  way  con- 
cerned, engaged  or  employed  in  owning  or  keeping  any  intoxicating 
liquors  with  intent  to  sell  the  same  within  this  State,  and  all  the  pro- 
hibitory clauses  of  the  statute,  have  been  held  by  this  court  to  be 
within  the  constitutional  powers  of  the  State  Legislature,  in  the  cases 
of  Muffler  \:  Ixunsax,  123  U.  S.  623,  and  lJowdl  v.  rennsylcania, 
127  U.  S.  678. 

If  the  objection  to  the  statute  is  that  it  authorizes  a  proceeding  in 
the  nature  of  a  suit  in  equity  to  suppress  the  manufacture  and  sale  of 
intoxicating  liquors  which  are  by  law  prohibited,  and  to  abate  the 
nuisance  which  the  statute  declares  such  acts  to  be,  wherever  carried 
on,  we  respond  that,  so  far  as  at  present  advised,  it  appears  to  us  that 
all  the  powers  of  a  court,  whether  at  common  law  or  in  chancery,  may 
be  called  into  operation  by  a  legislative  body  for  the  purpose  of  sup- 
pressing this  objectionable  traffic;  and  we  know  of  no  hindrance  in  the 
Constitution  of  the  United  States  to  the  form  of  proceedings,  or  to  the 
court  in  which  this  remedy  shall  be  had.  Certainly  it  seems  to  us  to 
be  quite  as  wise  to  use  the  processes  of  the  law  and  the  powers  of  the 
court  to  prevent  the  evil,  as  to  punish  the  offence  as  a  crime  after  it  has 
been  committed. 

We  think  it  was  within  the  power  of  the  court  of  Plymouth  County 
to  issue  the  writs  of  injunction  in  these  cases,  and  that  the  disobedience 
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to  them  by  the  plaintiffs  in  error  subjected  them  to  the  proceedings  for 
contempt  which  were  had  before  that  court. 
The  judgment  of  the  Supreme  Court  of  Iowa  is 

Affirmed. 

In  Carleton  v.  Rugg,  149  Mass.  550  (1889),  on  a  petition  in  equity, 
for  the  abatement  of  a  nuisance,  and  an  injunction  restraining  the  con- 
tinuance of  it,  the  court  (Knowlton,  J.)  said:  "The  St.  of  1887,  c. 
380,  §  1,  is  as  follows:  'The  Supreme  Judicial  Court  and  Superior 
Court  shall  have  jurisdiction  in  equity  upon  information  filed  by  the 
district  attorney  for  the  district,  or  upon  the  petition  of  not  less  than 
ten  legal  voters  of  any  town  or  city,  setting  forth  the  fact  that  any 
building,  place,  or  tenement  therein  is  resorted  to  for  prostitution, 
lewdness,  or  illegal  gaming,  or  is  used  for  the  illegal  keeping  or  sale 
of  intoxicating  liquors,  to  restrain,  enjoin,  or  abate  the  same  as  a 
common  nuisance,  and  an  injunction  for  such  purpose  may  be  issued 
by  any  justice  of  either  of  said  courts.' 

"  The  first  question  reported  for  our  decision  is,  whether  this  statute 
is  constitutional.  The  respondents  contend  that  it  is  in  contlict  with 
Article  XII.  of  the  Declaration  of  Rights,  which  provides  that  *  no 
subject  shall  be  arrested,  imprisoned,  despoiled,  or  deprived  of  bis 
property,  immunities,  or  privileges,  .  .  .  but  by  the  judgment  of  his 
peers,  or  the  law  of  the  land.'  .  .  . 

"  We  do  not  understand  the  respondents  to  contend  that  the  provi- 
sions of  the  Tub.  Sts.,  c.  100,  which  regulate  the  sale  of  intoxicating 
liquors,  or  those  of  the  Pub.  Sts.,  c.  101,  §  6,  which  declare  that  4  all 
buildings,  places,  or  tenements  .  .  .  used  for  the  illegal  keeping  or 
sale  of  intoxicating  liquor  shall  be  deemed  common  nuisances,'  are 
unconstitutional.  But  the  argument  is,  that,  1)3-  a  process  in  equity 
for  the  abatement  of  an  alleged  common  nuisance  of  the  kind  named 
in  this  statute,  they  are  liable  to  be  deprived  of  their  property,  immu- 
nities, and  privileges  otherwise  than  by  the  judgment  of  their  peers  or 
the  law  of  the  land. 

'*  The  fallacy  of  the  argument  lies  in  part  in  disregarding  the  distinc- 
tion between  a  proceeding  to  abate  a  nuisance,  which  looks  only  to  the 
property  that  in  the  use  made  of  it  constitutes  the  nuisance,  and  a  pro- 
ceeding to  punish  an  offender  for  the  crime  of  maintaining  a  nuisance. 
These  two  proceedings  are  entirely  unlike.  The  latter  is  conducted 
under  the  provisions  of  the  criminal  law,  and  deals  only  with  the 
person  who  has  violated  the  law.  The  former  is  governed  by  the 
rules  which  relate  to  property,  and  its  only  connection  with  persons  is 
through  property  in  which  they  may  be  interested.  That  which  is 
declared  by  a  valid  statute  to  be  a  nuisance,  is  deemed  in  law  to  !>e 
a  nuisance  in  fact,  and  should  be  dealt  with  as  such.  The  people, 
speaking  through  their  representatives,  have  proclaimed  it  to  be  offen- 
sive :md  injurious  to  the  public,  and  the  law  will  not  tolerate  it  The 
fact  that  keeping  a  nuisance  is  a  crime,  does  not  deprive  a  court  of 
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equity  of  the  power  to  abate  the  nuisance.  Attorney-General  v. 
Hunter,  1  Dev.  Eq.  12.  J'eojth-  v.  St.  Louis,  5  Oilman,  351.  Ewell 
v.  Gret-Hicoofl,  2G  Iowa,  377.    Minke  v.  J/ojtemun,  87  111.  450.  .  .  . 

4i  It  should  be  borne  in  mind,  that  this  is  not  a  statute  which  professes 
to  look  to  the  conduct  of  persons  to  prevent  the  commission  of  crime. 
If  it  were,  it  would  have  no  legitimate  place  in  our  jurisprudence. 
There  is  no  doubt  that  in  hearings  upon  applications  for  preliminary 
injunctions  and  orders  pendente  lite  in  suits  in  equity,  and  in  proceed- 
ings for  the  punishment  of  contempt  of  court,  the  parties  have  no 
constitutional  right  to  a  trial  by  jury.  It  would  be  an  anomalous  pro- 
ceeding for  a  court  to  enjoin  a  defendant  from  committing  the  crime 
of  larceny,  or  of  selling  intoxicating  liquors,  with  a  view  to  punish  as 
disobedience  of  the  injunction  and  contempt  of  court  the  same  act 
which  was  before  punishable  as  a  crime.  If  that  could  be  done,  an 
accused  person  through  a  mere  change  of  form  in  the  proceedings 
might  be  punished  for  a  crime  without  a  trial  by  jury,  and  in  violation 
of  both  the  Federal  and  State  constitutions.  There  would  be  strong 
ground  for  contending  that  a  statute  which  should  attempt  to  authorize 
such  a  method  of  preventing  or  punishing  ordinary  crimes  wotdd  be 
unconstitutional.  Indeed,  even  where  a  plaintiff  seeks  the  aid  of  a 
court  of  equity  to  protect  him  from  irreparable  injury  through  the 
threatened  publication  of  a  libel,  or  the  commission  of  some  other  like 
crime,  the  courts  decline  to  interfere.  lirandreth  v.  Lance,  H  l'aige, 
21;  Fleming  v.  Newton,  1  H.  L.  Cas.  3G3,  37G  ;  Boston  JJiatite  Co. 
v.  Florence  Manuf.  Co.,  114  Mass.  G'J."  .  .  . 

Injunction  to  issue.1 

1  And  so  State  v.  Saumters,  25  Atl.  Rep.  588  (N.  II.  December,  18S9) 
In  Carltton  v.  liwji/,  FiKi.n,  J.,  gave  a  dissenting  opinion  in  the  cour.se  of  which  he 
said:  "  The  phrase  '  due  process  of  law,'  contained  in  the  Fourteenth  Amendment  of 
the  Constitution  of  the  1'nited  States,  has  not  heeu  construed  to  mean  that  parties  shall 
be  entitled  to  a  jury  trial  in  chil  suits  at  common  law,  or  that  a  person  shall  be  tried 
for  a  felony  or  a  capital  crime  only  on  presentment  of  a  grand  jury,  and  it  is  douhtful, 
even,  if  it  would  W-  held  that  the  amendment  secures  a  trial  by  jury  in  criminal  cases. 
The  clause  of  that  amendment  we  are  considering  is  a  restraint  on  all  the  States  of 
the  United  States,  and  the  Supreme  Court  of  the  I'nited  States  has  taken  notice  that 
there  are  considerable  diversities  in  the  jurisprudence  of  the  different  States.  .  .  . 
Apparently  anv  mode  of  procedure  duly  established  by  a  State,  w  hich  provides  for  an 
impartial  trial,  and  does  not  violate  the  fundamental  principles  of  general  juris- 
prudence, would  be  due  process  of  law  within  the  meaning  of  that  amendment.  A 
different  construction  has  been  given  by  this  court  to  the  phrase  'the  law  of  the 
land.' contained  in  Article  XII.  of  our  Declaration  of  Rights,  and  Kansas  v.  Z»boid 
is  not  an  authority  upon  the  meaning  of  our  Constitution.  See  Hurtailo  v.  /V-y./V, 
J 10  C  S.  f>lt>;  Jonrs  v.  ]\<>!J,ins,  and  other  Massachusetts  cases  cited  uhi  supra.  It 
will  hardly  be  contended  that  intoxicat ing  litpiors  can  be  destroyed  in  this  Common- 
wealth because  they  are  kept  for  sale  in  violation  of  law,  unless  this  fact  has  been 
found  by  a  jury.  Fisher  v.  MrCiirr.  1  Cray,  1  ;  Hroirn  v.  Perkins,  12  dray,  8'J  Seo 
/;///  v.  Sup,  rri tors,  36  N.  Y.  297;  Gra;  v.  At/rrs.  7  Dana,  375 ;  Welch  v.  Stow>.U,2 
Done;.  (Mich.)  332;  Pfrv.  A«/>/"'"'"">  St  ran  go,  f>Sf».  .  .  . 

"  I  he  Massachusetts  Statute  of  1887,  c.  3S0,  was  not  passed  for  the  abatement  of  a 
nuisance  by  destroying  or  changing  the  character  or  condition  of  tangible  property, 
or  by  removing  obstructions  to  the  exercise  of  a  public  right.    Its  purpose  was.  I 
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In  In  re  Converse,  137  U.  S.  C24  (1890),  in  affirming  a  judgment  of 
a  circuit  court  which  denied  a  petition  for  the  writ  of  ha^ms  corpus 
on  the  part  of  a  lawyer  who  had  been  sentenced  in  a  State  court  for 
embezzlement  on  his  own  confession.  Chief  Justice  Fuller,  after 
stating  the  case,  delivered  the  opinion  of  the  court  as  follows:  The 
Supreme  Court  of  Michigan  held  that  the  information  charged  the  re- 
spondent with  the  crime  of  embezzlement ;  that  the  defendant  was 

think,  to  prevent  the  illegal  sale  of  intoxicating  liquors  by  punishing  by  fine  or  im- 
prisonment, or  by  both,  without  limit,  in  the  discretion  of  the  court,  am  person  who 
soils  or  keeps  such  liquors  for  sale  after  he  has  been  enjoined  by  the  court.  The  pre- 
vention of  crime  by  the  punishment  of  person*  found  guilty  of  an  offence  against  a 
general  law  is  the  end  aimed  at.  The  keeping  or  selling  of  intoxicating  liquor*  with- 
out a  license  was  a  well-known  offence  when  our  Constitution  was  adopted,  and  the 
procedure  for  punishing  it, or  for  forfeiting  the  liquors,  was  also  well  known.  Articles 
XII.  and  XV.  were  inserted  in  the  Declaration  of  Wights  as  a  protection  to  every 
individual  in  his  life,  liberty,  and  projs  rty.  If  a  statute  had  given  jurisdiction  in 
equity  to  hear  without  a  jury  au  information  like  this,  and  had  anthori/.cd  the  court, 
on  finding  the  respondent  guilty,  to  punish  him  in  its  discretion,  without  limit,  by  tine, 
or  imprisonment,  or  both,  in  what  substantial  respect  would  such  a  statute  differ  from 
this?  The  legislature  cannot  do  indirectly  what  it  cannot  do  directly:  it  cannot 
change  the  nature  of  things  by  atlixing  to  them  new  names.  If  the  legislature,  by 
statute,  can  authorize  a  court  in  a  public  prosecution  to  enjoin  any  person  from 
illegally  keeping  or  selling  intoxicating  liquors  in  any  specified  place  within  the 
Commonwealth,  why  cannot  it  authorize  a  court  to  enjoin  any  jjerson  from  illegally 
keeping  or  selling  intoxicating  liquors  anywhere  within  the  Commonwealth  '.  and,  if 
this  can  be  done,  why  can  it  not  authorize  a  court  at  the  suit  of  the  Commonwealth 
to  enjoin  any  person  from  doing  any  illegal  or  crimiual  act  anywhere  within  the 
Commonwealth,  and  to  try  without  a  jury  any  person  so  enjoined,  on  a  charge  of 
having  violated  the  injunction,  and  to  punish  him  bv  fine  and  imprisonment,  without 
limit,  if  the  court  find  him  guilty  ? 

'•  Kxcept  for  constitutional  limitations,  the  legislature  could  ileal  with  all  crimes  by- 
way of  injunctions  in  equity.  Indeed,  if  this  jurisdiction  were  confined  to  crimes 
having  some  direct  relation  to  a  particular  building,  place,  or  tenement,  the  number 
of  such  crimes  is  large,  and  all  crimes  have  some  relation  to  place,  as  thev  must  bo 
committed  somewhere.  The  harboring  or  concealing  of  criminals:  the  receiving  or 
concealing  of  stolen  or  emlw/./ded  projterty:  the  making  or  keeping  of  instruments 
intended  for  criminal  use;  the  violation  of  the  provisions  of  criminal  statutes  regu- 
lating trade  ;  burglary,  arson,  ami  other  similar  offences.  —  have  a  direct  relation  to 
n  particular  building,  place,  or  tenement,  and  the  building,  place,  or  tenement  in 
which  these  offences  are  committed  may  lie  said  to  be  used  for  the  purpose  In  the 
prosecution  of  crimes  by  way  of  injunctions  in  equity,  the  existing  Statute  of  Limita- 
tions would  not  be  a  defence,  and  the  whole  course  of  criminal  procedure  would  be 
changed.  It  was  not  the  intention  of  the  Constitution  that  persons  should  be  pun- 
ished for  violating  general  laws  by  proceedings  in  equity,  or  by  a  court  acting  without 
a  jury,  and  subject  to  no  limitations  u|>on  its  power  to  fine  and  imprison  except  its 
own  discretion.  The  safeguards  of  the  common  law  were  carefully  secured  by  the 
Declaration  of  Wights,  both  in  public  prosecutions  and  in  private  suits.  ' except  in 
cases  in  which  it  has  heretofore  been  otherwavs  used  and  practised.'  This  is  not 
such  a  case,  and  the  only  thing  novel  about  it  is  the  procedure.  Statutes  against  ille- 
gally selling  or  keeping  for  sale  intoxicating  liquors,  from  the  earliest  times,  have 
been  enforced  by  criminal  complaints  or  indictments,  or  by  penal  actions.  Such 
statutes  were  never  enforced  in  equity  anywhere  when  the  Constitution  was  adopted. 
I  think  that  the  statute  under  which  the  present  proceedings  were  brought  is  incon- 
sistent with  Article  XII.  of  the  Declaration  of  Wights 

"Mr.  Jistick  Dkvens  and  Mr.  Jlstk  k  William  Allkn  concur  in  this  dissent." 
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called  upon  to  plead  to  this  charge  when  arraigned  ;  that  he  pleaded 
guilty  of  embezzlement,  and  undoubtedly  understood  when  he  made  his 
plea  that  he  was  pleading  guilty  to  the  felony  charged  ;  that  this  con- 
clusion was  fortilied  by  tlie  private  examination  required  by  statute  to 
be  made  by  the  judge  before  sentencing  upon  a  plea  of  guilty,  which 
was  shown  to  have  been  had  in  this  case ;  that  the  faet  that  the  respon- 
dent collected  the  money  as  an  attorney  was  immaterial ;  that  if  the  aet 
contained  all  the  elements  of  embezzlement,  he  was  guilty  of  the  crime 
and  was  properly  convicted  ;  that  an  attorney  when  he  collects  money 
for  his  client  acts  as  the  agent  of  his  client  as  well  as  his  attorney,  and 
if,  after  making  the  collection,  he  appropriates  the  money  to  his  own 
use  with  the  intention  of  depriving  the  owner  of  the  same,  he  is  guilty 
of  the  crime  of  embezzlement ;  that  the  conviction  was  warranted  by 
the  plea;  and  that  the  judgment  should  therefore  be  affirmed.  As  re- 
marked by  Judge  Brown,  it  is  no  defence  to  an  indictment  under  one 
statute  that  a  defendant  might  also  be  punished  under  another.  And  as 
the  highest  judicial  tribunal  of  the  State  of  Michigan  ruled  that  the  word 
'agent'  in  section  U151  of  the  statutes  of  that  State  applied  to  attor- 
neys  at-law,  and  as  the  information  charged  the  defendant  with  embez- 
zlement under  that  section,  and  he  pleaded  guilty  to  embezzlement  as 
an  attorney-at-law,  the  affirmance  of  the  conviction  necessarily  followed. 
In  the  view  of  the  statute  taken  by  the  court,  the  plea  admitted  the  truth 
of  the  charge. 

ft  is  not  our  province  to  inquire  whether  the  conclusion  reached  and 
announced  by  the  Supreme  Court  was  or  was  not  correct,  for  we  are  not 
passing  upon  its  judgment  as  a  court  of  error,  nor  can  we  consider  the 
contention  that  the  decision  was  not  in  harmony  with  the  State  Consti- 
tution and  laws. 

"  The  single  question  is  whether  appellant  is  held  in  custody  in  viola- 
tion of  the  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States,  in  that  the  State  thereby  deprives  him  of  liberty  without  due 
process  of  law  ;  for  there  is  no  pretence  of  an  abridgment  of  his  privi; 
leges  and  immunities  as  a  citizen  of  the  United  States,  nor  of  a  denial 
of  the  equal  protection  of  the  laws.  But  the  State  cannot  be  deemed 
guilty  of  a  violation  of  its  obligations  under  the  Constitution  of  the 
United  States  because  of  a  decision,  even  if  erroneous,  of  its  highest 
court,  while  acting  within  its  jurisdiction.  And,  conceding  that  an 
unconstitutional  conviction  and  punishment  under  a  valid  law  would  be 
as  violative  of  a  person's  constitutional  rights  as  a  conviction  and  pun- 
ishment under  an  unconstitutional  law,  we  fail  to  perceive  that  this  con- 
viction and  judgment  are  repugnant  to  the  constitutional  provision. 
Appellant  has  been  subjected,  as  all  persons  within  the  State  of  Michi- 
gan are,  to  the  law  in  its  regular  course  of  administration  through  courts 
of  justice,  and  it  is  impossible  to  hold  that  a  judgment  so  arrived  at  is 
such  an  unrestrained  and  arbitrary  exercise  of  power  as  to  be  utterly 
void. 

u  We  repeat,  as  has  been  so  often  said  before,  that  the  Fourteenth 
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Amendment  undoubtedly  forbids  an}'  arbitrary  deprivation  of  life,  lilv 
erty,  or  property,  and  in  the  administration  of  criminal  justice  requires 
that  no  different  or  higher  punishment  shall  be  imposed  on  one  than  is 
imposed  on  all  for  like  offences,  but  it  was  not  designed  to  interfere 
with  the  power  of  the  State  to  protect  the  lives,  liberty,  and  property 
of  its  citizens ;  nor  with  the  exercise  of  that  power  in  the  adjudications 
of  the  courts  of  a  State  in  administering  the  process  provided  by  the 
law  of  the  State.  The  Supreme  Court  of  Michigan  did  not  exceed  its 
jurisdiction  or  deliver  a  judgment  abridging  appellant's  privileges  or 
immunities  or  depriving  him  of  the  law  of  the  land  of  his  domicil. 
Arrotrsmith  v.  Jfarmoniny,  118  U.  S.  194;  linldirin  v.  Kansas,  129 
U.  S.  52  ;  In  re  Kemmler,  130  U.  S.  436."  Judyment  affirmed. 

In  Caldwell  v.  Texas,  137  U.  S.  692  (1890),  in  dismissing  a  case 
brought  upon  error  to  the  Court  of  Appeals  of  Texas,  Chikk  Ji  stic  k 
Fullkk,  for  the  court,  said,  "By  the  Fourteenth  Amendment  the 
powers  of  the  States  in  dealing  with  crime  within  their  borders  are  not 
limited,  but  no  State  can  deprive  particular  persons  or  classes  of  per- 
sons of  equal  and  impartial  justice  under  the  law.  Law,  in  its  regular 
course  of  administration  through  courts  of  justice,  is  due  process,  and 
when  secured  by  the  law  of  the  State,  the  constitutional  requisition  is 
satisfied.  2  Kent  Comm.  13.  And  due  process  is  so  secured  by  laws 
operating  on  all  alike,  and  not  subjecting  the  individual  to  the  arbitrary 
exercise  of  the  powers  of  government,  unrestrained  by  the  established 
principles  of  private  right  and  distributive  justice.  Bank  of  Columbia 
v.  OAv/y,  4  Wheat.  235,  214.  The  power  of  the  State  must  be  exerted 
within  the  limits  of  those  principles,  and  its  exertion  cannot  be  sustained 
when  special,  partial,  and  arbitrary.  Ilurtado  v.  California,  110  U.S. 
516.  535.  No  question  of  repugnancy  to  the  Federal  Constitution  can 
be  fairly  said  to  arise  when  the  inquiry  of  the  State  courts  is  directed 
to  the  sulliciency  of  an  indictment  in  the  ordinary  administration  of 
criminal  law,  and  the  statutes  authorizing  the  form  of  indictment  pur- 
sued are  not  obviously  violative  of  the  fundamental  principles  above 
adverted  to." 

In  Morhy  v.  Lake  Shore  Sc.  liy.  Co.,  146  U.  S.  162  (1892),  on 
error  to  the  Court  of  Appeals  of  New  York,  where  the  validity  of  a 
State  enactment  reducing  the  rate  of  interest  on  judgments  was  in 
question,  as  applied  to  a  judgment  obtained  before  its  passage,  Mr. 
JirsTicE  Siiikas,  for  the  court,  said  :  kk  The  further  contention  of  the 
plaintiff  in  error,  that  he  has  been  deprived  of  his  property  without  due 
process  of  law,  can  be  more  readily  disposed  of.  If.  as  we  have  seen, 
the  plaintiff  has  actually  received  on  account  of  his  judgment  all  that 
he  is  entitled  to  receive,  he  cannot  be  said  to  have  been  deprived  of  his 
property  ;  and  whether  or  not  a  statutory  change  in  the  rate  of  interest 
thereafter  to  accrue  on  the  judgment  can  be  regarded  as  a  deprivation 
of  property,  the  adjudication  of  the  plaintiffs  claims  by  the  courts  of 
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his  own  State  must  be  admitted  to  be  due  process  of  law.  Nor  are  we 
authorized  by  the  Judiciary  Act  to  review  this  judgment  of  the  State 
court,  because  this  judgment  refuses  to  give  effect  to  a  valid  contract 
or  because  such  judgment  in  its  effect  impairs  the  obligation  of  a  con- 
tract. If  we  did,  every  east-  decided  in  the  State  courts  could  be  brought 
here,  when  the  party  setting  up  a  contract  alleged  that  the  court  took  a 
different  view  of  its  obligation  from  that  which  he  held.  Knox  v.  Ex. 
chanye  Aank,  12  Wall.  379,  383/' 1 

In  Charlotte,  <£c.  liailroad  Co.  v.  Gibbcs,  142  U.  S.  380  (1892), 
Mit.  tJrsncE  Field,  after  stating  the  case,  delivered  the  opinion  of  the 
court. 

Notwithstanding  the  several  objections  taken  in  the  complaint  to  the 
assessment  and  tax  upon  the  railroad  companies  to  meet  the  expenses 
and  salaries  of  the  railroad  commissioners,  the  argument  of  counsel  on 
the  hearing  was  confined  to  the  supposed  contlict  of  the  laws  authoriz- 
ing the  tax  with  the  inhibition  of  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States.  All  other  objections  were  deemed  to 
be  disposed  of  by  the  decision  of  the  Supreme  Court  of  the  State,  that 
the  laws  complained  of  are  not  in  conflict  with  its  Constitution. 

The  property  of  railroad  companies  in  South  Carolina  is  subjected  by 
the  general  law  to  the  same  tax  as  similar  property  of  individuals,  in 
proportion  to  its  value,  and  like  conditions  of  uniformity  and  equality 
in  its  assessment  are  imposed.  The  further  tax  laid  upon  them  to 
meet  the  expenses  and  salaries  of  the  railroad  commissioners  is  not  in 
proportion  to  the  value  of  their  property,  but  according  to  their  gross 
income,  proportioned  to  the  number  of  miles  of  their  roads  in  the  State. 
This  tax  is  stated  to  be  beyond  any  which  is  levied  upon  other  corpora- 
tions to  meet  an  expenditure  for  State  officers,  and,  therefore,  it  is 
contended,  constitutes  an  unlawful  discrimination  against  railroad  cor- 
porations, imposing  an  unequal  burden  upon  them,  in  contlict  with  the 
constitutional  amendment  which  ordains  that  no  State  shall  deny  to  any 
person  the  equal  protection  of  the  laws.  Private  corporations  are  per- 
sons within  the  meaning  of  the  amendment ;  it  has  been  so  held  in  sev- 
eral cases  by  this  court.  Santa  Clara  County  v.  Southern  Pacific 
Railroad  Co.,  118  U.  S.  394  ;  Pembina  Mining  Co.  v.  J*(  nnsylraitia, 
12'»  U.  S.  181,  189;  Minneapolis  &  St  Louis  liailroad  Co.  v.  JJeck- 
with,  129  U.  S.  20. 

If  the  tax  were  levied  to  pay  for  services  in  no  way  connected  with 
the  railroads,  as,  for  instance,  to  pay  the  salary  of  the  executive  or  judi- 
cial officers  of  the  State,  whilst  railroad  corporations  were  at  the  same 
time  subjected  to  taxation  upon  their  property  equally  with  other  cor- 
porations for  such  expenses,  and  other  corporations  were  not  taxed  for 
the  salaries  mentioned,  there  would  be  just  ground  of  complaint  of  uu- 

i  See  also  In  re  Kemmhr,  136  U.  S.  436,  448  ;  York  v.  Texas.  137  I'  S.  15;  Inn 
Manning,  139  U.  S.  504. —  Ed. 
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lawful  discrimination  against  the  railroad  corporations,  and  of  their  not 
receiving  the  equal  protection  of  the  laws.  Hut  there  is  nothing  of  this 
nature  in  the  tax  in  question.  The  railroad  commissioners  are  charged 
with  a  variety  of  duties  in  connection  with  railroads,  the  performance 
of  which  is  of  great  importance  in  the  regulation  of  those  instruments  of 
transportation.  .  .  . 

It  is  evident,  from  these  and  many  other  provisions  that  might  be 
stated,  that  the  duties  of  the  railroad  commissioners,  when  properly 
discharged,  must  be  in  the  highest  degree  beneficial  to  the  public,  secur- 
ing faithful  service  on  the  part  of  the  railroad  companies,  and  safety, 
convenience,  and  comfort  in  the  operation  of  their  roads.  That  the 
State  has  the  power  to  prescribe  the  regulations  mentioned  there  can 
be  no  question.  Though  railroad  corporations  are  private  corporations 
as  distinguished  from  those  created  for  municipal  and  governmental 
purposes,  their  uses  are  public.  They  are  formed  for  the  convenience 
of  the  public  in  the  transportation  of  persons  and  merchandise,  ami  arc 
invested  for  that  purpose  with  special  privileges.  They  are  allowed  to 
exercise  the  State's  right  of  eminent  domain  that  they  may  appropriate 
for  their  uses  the  necessary  property  of  others  upon  paying  just  com- 
pensation therefor,  a  right  which  can  only  be  exercised  for  public  pur- 
poses. And  they  assume,  by  the  acceptance  of  their  cliarters,  the 
obligations  to  transport  all  persons  and  merchandise  upon  like  condi- 
tions and  at  reasonable  rates ;  and  they  are  authorized  to  charge  rea- 
sonable compensation  for  the  services  they  thus  perform.  Keing  the 
recipients  of  special  privileges  from  the  State,  to  be  exercised  in  the 
interest  of  the  public,  and  assuming  the  obligations  thus  mentioned,  their 
business  is  deemed  affected  with  a  public  use,  and  to  the  extent  of  that 
use  is  subject  to  legislative  regulation.  Geor/ia  Railroad  &  Banking 
Co.  v.  Smith,  128  U.  S.  174,  179.  That  regulation  may  extend  to  all 
measures  deemed  essential  not  merely  to  secure  the  safety  or  passengers 
and  freight,  but  to  promote  the  convenience  of  the  public  in  the  trans- 
action of  business  with  them,  and  to  prevent  abuses  by  extortionate 
charges  and  unjust  discrimination.  It  may  embrace  a  general  super- 
vision of  the  operation  of  their  roads,  which  may  be  exercised  by  direct 
legislation  commanding  or  forbidding,  under  severe  penalties,  the  doing 
or  omission  of  particular  acts,  or  it  may  be  exercised  through  commis- 
sioners specially  appointed  for  that  purpose.  The  mode  or  manner  of 
regulation  is  a  matter  of  legislative  discretion.  When  exercised  through 
commissioners,  their  services  are  for  the  benefit  of  the  railroad  corpora- 
tions as  well  as  of  the  public.  Hoth  are  served  by  the  required  super- 
vision over  the  roads  and  means  of  transportation,  and  there  would 
seem  to  be  no  sound  reason  why  the  compensation  of  the  commissioners 
in  such  case  should  not  be  met  by  the  corporations,  the  operation  of 
whose  roads  and  the  exercise  of  whose  franchises  are  supervised.  In 
exacting  this  there  is  no  encroachment  upon  the  Fourteenth  Amend- 
ment. Requiring  that  the  burden  of  a  service  deemed  essential  to  the 
public,  in  consequence  of  the  existence  of  the  corporations  and  the  ex- 
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erei.se  of  privileges  obtained  at  tlieir  request,  should  he  borne  by  the 
corporations  in  relation  to  whom  the  service  is  rendered,  and  to  whom 
it  is  useful,  is  neither  denying  to  the  corporations  the  equal  protection 
of  the  laws  or  making  any  unjust  discrimination  against  them.  All 
railroad  corporations  in  the  State  are  treated  alike  in  this  respect.  The 
necessity  of  supervision  extends  to  them  all,  and  for  that  supervision 
the  like  proportional  charge  is  made  against  all.  There  is  no  occasion 
for  similar  regulations  for  the  government  of  other  than  railroad  corpo- 
rations, and  therefore  no  charge  is  made  against  them  for  the  expenses 
and  salaries  of  the  commissioners.  The  rule  of  equality  is  not  invaded 
where  all  corporations  of  the  same  kind  are  subjected  to  like  charges 
for  similar  services,  though  no  charge  at  all  is  made  against  other  cor- 
porations. There  is  no  charge  where  there  is  no  service  rendered.  The 
legislative  and  constitutional  provision  of  the  State,  that  taxation  of 
property  shall  be  equal  and  uniform  and  in  proportion  to  its  value,  is 
not  violated  by  exacting  a  contribution  according  to  their  gross  income 
in  proportion  to  the  number  of  miles  of  railroad  operated  in  the  State 
to  meet  the  special  service  required,  Jiarbier  v.  Connolly,  113  I*.  S. 
27  ;  Soo?i  Hing  v.  Crowley,  113  U.  S.  703  ;  Missouri  Pacific  Railway, 
v.  Humes,  115  U.  S.  512. 

There  are  many  instances  where  parties  are  compelled  to  perform 
certain  acts  and  to  bear  certain  expenses  when  the  public  is  interested 
in  the  acts  which  are  performed  as  much  as  the  parties  themselves. 
Thus  in  opening,  widening,  or  improving  streets  the  owners  of  adjoin- 
ing property  are  often  compelled  to  bear  the  expenses,  or  at  least  a  por- 
tion of  them,  notwithstanding  the  work  done  is  chiefly  for  the  benefit  of 
the  public.  So,  also,  in  the  draining  of  marsh  lands,  the  public  is  di- 
rectly interested  in  removing  the  causes  of  malaria,  and  yet  the  expense 
of  such  labor  is  usually  thrown  upon  the  owners  of  the  property.  Quar- 
antine regulations  are  adopted  for  the  protection  of  the  public  against 
the  spread  of  disease,  yet  the  requirement  that  the  vessel  examined 
shall  pay  for  the  examination  is  a  part  of  all  quarantine  systems.  Mor- 
gan v.  Louisiana,  118  U.  S.  155,  466.  So,  the  expense  of  a  compul- 
sory examination  of  a  railroad  engineer,  to  ascertain  whether  he  is  free 
from  color  blindness,  has  been  held  to  be  properly  chargeable  against 
the  railroad  company.  j\7ashrilf'',  Chattanooga  cfc  St.  Louis  Railway 
v.  Alabama,  128  U.  S.  96,  101.  So,  where  work  is  done  in  a  particu- 
lar county  for  the  benefit  of  the  public,  the  cost  is  oftentimes  cast  upon 
the  county  itself  instead  of  upon  the  whole  State.  Thus,  in  County  of 
Mobile  v.  Kimball,  102  U.  S.  691,  it  was  held  that  a  provision  for  the 
issuing  of  bonds  by  a  county  in  Alabama  could  not  be  declared  invalid, 
although  it  imposed  upon  one  county  the  expense  of  an  improvement 
in  which  the  whole  State  was  interested.  In  such  instances,  where  the 
interests  of  the  public  and  of  individuals  are  blended  in  any  work  or 
service  imposed  by  law,  whether  the  cost  shall  be  thrown  entirely  upon 
the  individuals,  or  upon  the  State,  or  be  apportioned  between  them,  is 
matter  of  legislative  direction. 
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We  see  no  error  in  the  ruling  of  the  court  below  upon  the  Federal 
question  presented,  and  the'eonelusion  we  have  reached  renders  it  un- 
necessary to  consider  how  far  the  obligation  of  the  corporation  was 
affected  by  the  alleged  amendment  made  to  its  charter. 

Judfjment  affirmed. 

Justices  Bradley  and  Gray  did  not  sit  in  this  case  nor  take  part  in 
its  decision. 


NEW  YORK,  etc.,  RAILROAD  COMPANY  v.  BRISTOL  et  al. 

Supreme  Court  ok  the  United  States.  1894. 

[14  Sup.  Court  Itep.  437.]  » 

In  error  to  the  Supreme  Court  of  Errors  of  the  State  of  Connecticut. 
In  pursuance  of  an  Act  of  the  Legislature  of  Connecticut  approved 
June  19,  1889,  relating  to  the  grade  crossings  of  railroads,  the  railroad 
commissioners  of  that  State,  on  September  2,  1*90,  made  an  order 
reciting  that  whereas  the  directors  of  the  New  York  &  New  England 
railroad  company  had  failed  to  remove,  or  apply  for  the  removal,  dur- 
ing the  year  ending  August  1,  1890,  of  any  grade  crossing  of  a  highway 
which  crossed  or  was  crossed  by  their  railroad,  and  whereas,  in  their 
opinion,  said  directors  should  have  applied  for  the  removal  of  the  grade 
crossing  of  their  road  and  the  highway  known  as  Main  Street,"  in  the 
town  of  Bristol,  and  directing  a  hearing  upon  the  matter,  with  notice  to 
the  railroad  company,  the  town,  and  the  owners  of  land  adjoining  that 
portion  of  the  highwa}'.  The  hearing  was  had  on  several  days,  from 
September  24,  1890,  to  February  11,  1891  ;  and  the  commissioners, 
being  of  opinion  that  the  financial  condition  of  the  company  warranted 
the  order,  and  that  public  safety  required  it,  ordered  the  crossing  re- 
moved, and  determined  and  directed  the  alterations,  changes,  and 
removals  to  be  made  and  done,  and  that  they  be  executed  by  the  rail- 
road company  at  its  sole  expense,  including  damages  occasioned  there- 
by. The  company  appealed  from  this  order  to  the  Superior  Court  of 
the  County  of  Hartford,  the  petition  for  appeal  setting  forth  various 
grounds  therefor.  That  court,  upon  hearing  the  parlies  and  their  evi- 
dence, found  as  facts  that  the  railroad  company  was  financially  able  to 
execute  the  commissioners'  order,  and  that  the  safety  of  the  public  re- 
quired the  removal  of  the  grade  crossing  ;  and  affirmed  the  order.  The 
company  appealed  to  the  Supreme  Court  of  Errors  of  Connecticut, 
which  decided  that  there  was  no  error  in  the  judgment  appealed  from 
(G2  Conn.  527,  2f>  Atl.  122) ;  and  thereupon  a  writ  of  error  was  allowed 
to  this  court,  and  errors  assigned,  as  follows :  — 

44  (1)  The  said  court  erred  in  holding  that  the  statute  under  which 

1  The  statement  of  facte  is  shortened.  This  case  will  appear  in  151  U.  S.  556.  —  Ed. 
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were  had  the  proceedings  as  set  forth  in  the  order  of  the  railroad  com- 
missioners exemplified  in  the  record  of  the  case  justified  said  order,  and 
iti  affirming  the  judgment  of  the  Superior  Court  in  and  for  Hartford 
County,  affirming  said  order,  and  in  overruling  plaintiff's  claim  that  said 
statute  was  void  as  violating  the  Constitution  of  the  United  States,  in 
that  it  impaired  the  obligation  of  the  contracts  made  by  said  company 
with  the  holders  of  its  bonds  and  preferred  stock,  by  making  it  impos- 
sible for  said  company  to  pay  the  interest  on  its  bonds  and  dividends 
on  its  preferred  stock,  as  agreed  between  them  and  said  company,  and 
yet  maintain  and  operate  its  railroad  efficiently ;  and,  further,  in  that  it 
took  the  property  of  the  company  without  due  process  of  law,  and 
denied  to  it  the  equal  protection  of  the  law. 

"  (2)  The  said  court  erred  in  overruling  the  claim  of  the  plaintiff  in 
error  in  the  twelfth  paragraph  of  its  petition  of  appeal  from  the  railroad 
commissioners  to  the  Supreme  Court,  as  set  forth  in  the  record,  that 
said  statute  was  void,  and  was  no  justification  of  said  order,  under  the 
Constitution  of  the  United  States  and  the  Fourteenth  Amendment 
thereof." 

C/ias.  E.  Perkins,  for  plaintiff ;  John  J.  Jennings  and  //.  C.  Robin- 
son, for  defendants. 

Mr.  Chief  Justice  Fi  ller,  after  stating  the  facts  in  the  foregoing 
language,  delivered  the  opinion  of  the  court.  .  .  . 

It  must  be  admitted  that  the  Act  of  June  19,  1889,  is  directed  to  the 
extinction  of  grade  crossings,  as  a  menace  to  public  safety,  and  that  it 
is  therefore  within  the  exercise  of  the  police  power  of  the  State.  And, 
as  before  stated,  the  constitutionality  of  similar  prior  statutes,  as  well 
as  of  that  in  question,  tested  by  the  provisions  of  the  State  and  Federal 
Constitutions,  has  been  repeatedly  sustained  by  the  courts  of  Connecti- 
cut, Woodruff'  v.  Catlin,  54  Conn.  277,  0  Atl.  819  ;  W< stbrook's 
Appeal,  57  Conn.  95,  17  Atl.  3(38:  New  York  <t'  X.  E  R.  Co.'s  Ap- 
peal, 58  Conn.  532,  20  Atl.  G70  ;  Woodruff  \.  Railroad  Co.,  59  Conn. 
G3,  20  Atl.  17  ;  Staff's  Attorney  v.  Selectmen  of  Rranford,  59  Conn. 
402,  22  Atl.  33G  ;  Xcw  York  &  X.  E.  R.  Co.  v.  City  of  Waterbury, 
60  Conn.  1,  22  Atl.  439  :  City  of  Middletoicn  v.  Xeic  York,  etc.,  R. 
Co.,  02  Conn.  492,  27  Atl.  119. 

In  Woodruff  v.  Collin,  the  court,  speaking  through  Pardee,  J.,  said, 
in  reference  to  a  similar  statute  :  "  The  Act,  in  scope  and  purpose,  con- 
cerns protection  of  life.  Neither  in  intent  nor  fact  does  it  increase  or 
diminish  the  assets  either  of  the  city  or  of  the  railroad  corporations.  It 
is  the  exercise  of  the  governmental  power  and  duty  to  secure  a  safe  high- 
way. The  legislature,  having  determined  that  the  intersection  of  two 
railways  with  a  highway  in  the  city  of  Hartford  at  grade  is  a  nuisance 
dangerous  to  life,  in  the  absence  of  action  on  the  part  either  of  the  city  or 
of  the  railroads,  may  compel  them,  severally,  to  become  the  owners  of 
the  right  to  lay  out  new  highways  and  new  railways  over  such  land,  and 
in  such  manner  as  will  separate  the  grade  of  the  railways  from  that  of 
the  highway  at  intersection  ;  may  compel  them  to  use  the  right  for  the  ac- 
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complishment  of  the  desired  end  ;  may  determine  that  the  expense  shall 
be  paid  by  either  corporation  alone,  or  in  part  by  both ;  and  may  en- 
force obedience  to  its  judgment.  That  the  legislature  of  this  State  has 
the  power  to  do  all  this,  for  the  specified  purpose,  and  to  do  it  through 
the  instrumentality  of  a  commission,  it  is  now  only  necessary  to  state, 
not  to  argue." 

And  as  to  this  Act  the  court,  in  58  Conn.  532,  20  Atl.  G70,  on  this 
Company's  appeal,  held  that  grade  crossings  were  in  the  nature  of  nui- 
sances, which  it  was  competent  for  the  legislature  to  cause  to  be  abated, 
and  that  it  could,  in  its  discretion,  require  any  part}'  responsible  for  the 
creation  of  the  evil,  in  the  discharge  of  what  were  in  a  sense  govcrn- 
ern mental  duties,  to  pay  any  part,  or  all,  of  the  expense  of  such 
abatement 

It  is  likewise  thoroughly  established  in  this  court  that  the  inhibitions 
of  the  Constitution  of  the  United  States  upon  the  impairment  of  the 
obligation  of  contracts,  or  the  deprivation  of  property  without  due  pro- 
cess, or  of  the  equal  protection  of  the  laws,  by  the  States,  are  not 
violated  by  the  legitimate  exercise  of  legislative  power  in  securing  the 
public  safety,  health,  and  morals.  The  governmental  power  of  self- 
protection  cannot  be  contracted  away,  nor  can  the  exercise  of  rights 
granted,  nor  the  use  of  property,  be  withdrawn  from  the  implied  liability 
to  governmental  regulation  in  particulars  essential  to  the  preservation 
of  the  community  from  injury.  Beer  Co.  v.  Massachusetts,  97  U.  S. 
25  ;  Fertilizing  Co.  v.  Hyde  Park,  97  II.  S.  G59  ;  Barbier  v.  Connolly, 
113  U.  S.  27,  5  Sup.  Ct.  357;  New  Orleans  Gas  Co.  v.  Louisiana 
Light  Co.,  115  U.  S.  G50,  6  Sup.  Ct.  252;  Muffler  v.  Kansas,  123 
U.  S.  G23,  8  Sup.  Ct.  273  ;  Budd  v.  New  York,  143  U.  S.517,  12  Sup. 
Ct.  4G8.  And  also  that  "a  power  reserved  to  the  legislature  to  alter, 
amend,  or  repeal  a  charter  authorizes  it  to  make  any  alteration  or 
amendment  of  a  charter  granted  subject  to  it,  which  will  not  defeat  or 
substantially  impair  the  object  of  the  grant,  or  any  rights  vested  under 
it,  and  which  the  legislature  may  deem  necessary  to  secure  either  that 
object  or  any  public  right."  Close  v.  Glenwood  Cemetery.  107  U.  S. 
46G,  47G,  2  Sup.  Ct.  2G7  ;  Waterworks  v.  Schottler,  110  U.  S.  3i7,  4 
Sup.  Ct.  48;  Pennsylvania  College  Cases,  13  Wall.  190;  Tornlinson 
v.  Jessup,  15  Wall.  454. 

The  charter  of  this  company  was  subject  to  the  legislative  power  over 
it  of  amendment,  alteration,  or  repeal,  specifically  and  under  general 
law.  5  Priv.  Laws  Conn.  pp.  543,  547;  7  Sp.  Laws  Conn.  p.  4GG;  8 
Sp.  Laws  Conn.  p.  353  ;  Sp.  Laws  Conn.  1K.S1,  p.  f,4  ;  Gen.  St.  1875, 
p.  278;  Gen.  St.  1888,  §  1909;  New  York,  etc.,  R.  Co.  v.  City  of 
Waterbury,  GO  Conn.  1,  22  Atl.  439. 

The  contention  seems  to  be,  however,  that  the  legislature,  in  discharg- 
ing the  duty  of  the  State  to  protect  its  citizens,  has  authorized  by  the 
enactment  in  question  that  to  be  done  which  is,  in  certain  particulars,  so 
unreasonable,  and  so  obviously  unjustified  by  the  necessity  invoked,  as 
to  bring  the  Act  within  constitutional  prohibitions. 
vol.  i.  —  44 
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The  argument  is  that  the  existing  grades  of  railroad  crossings  were 
legally  established,  in  accordance  w  ith  the  then  wishes  of  the  people, 
but,  with  the  increase  in  population,  crossings  formerh'  safe  had  become 
no  longer  so  ;  that  the  highways  were  chiefly  for  the  benefit  of  the  local 
public,  and  it  was  the  duty  of  the  local  municipal  corporation  to  keep 
them  safe  ;  tbat  this  law  applied  to  railroad  corporations  treatment  never 
accorded  to  other  citizens  in  allowing  the  imposition  of  the  entire  ex- 
pense of  change  of  grade,  both  costs  and  damages,  irrespective  of  bene- 
fits, on  those  companies,  and  in  that  respect,  and  in  the  exemption  of 
the  town  from  its  just  share  of  the  burden,  denied  to  them  the  equal 
protection  of  the  laws. 

And  further  that  the  order,  and  therefore  the  law  which  was  held  to 
authorize  it,  amouuted  to  a  taking  of  property  without  due  process,  in 
that  it  required  the  removal  of  tracks  many  feet  from  their  present  loca- 
tion, involving  the  destruction  of  much  private  property,  the  excavation 
of  the  principal  highway,  and  those  communicating,  and  the  building  of 
an  expensive  iron  bridge,  all  at  the  sole  expense,  including  damages,  of 
the  company,  without  a  hearing  as  to  the  extent  of  the  several  respon- 
sibilities of  the  company  and  the  town,  or  as  to  the  expense  of  the 
removal  of  this  dangerous  crossing,  as  compared  with  other  dangerous 
crossings,  or  of  the  degree  of  the  responsibility  of  the  company  for  the 
dangers  existing  at  this  particular  crossing.  The  objection  is  not  that 
hearing  was  not  required  ami  accorded,  which  it  could  not  well  be,  in 
view  of  the  protracted  proceedings  before  the  commissioners  and  the 
Superior  Court  and  the  review  in  the  Supreme  Court,  but  that  the  scope 
of  inquiry  was  not  as  broad  as  the  statute  should  have  allowed,  and  that 
the  particular  crossing  to  be  removed  was  authorized  to  be  prejudged. 

It  is  further  objected  that  the  Supreme  Court  had  so  construed  the 
statute  that,  upon  the  issue  whether  the  financial  condition  of  the  com- 
pany warranted  the  order,  no  question  of  law  could  be  raised  as  to  the 
extent  of  the  burdens  which  a  certain  amount  of  financial  ability  would 
warrant,  and  thus,  in  that  aspect,  by  reason  of  the  large  amount  of  ex- 
penditure which  might  be,  and  as  matter  of  fact  was,  in  this  instance, 
required,  the  obligation  of  the  contracts  made  by  the  company  with  the 
holders  of  its  securities  was  impaired.  Complaint  is  made  in  this  con- 
nection of  the  striking  out  by  the  Superior  Court  of  certain  paragraphs 
of  the  petition  on  appeal,  held  by  that  court  and  the  Supreme  Court  to 
plead  mere  matters  of  evidence,  and  the  decision  by  the  Supreme  Court 
that  all  the  material  issues  were  met  by  the  findings.  Those  issues 
were  stated  by  the  court  to  be  whether  or  not  the  company's  directors 
had  removed,  or  applied  for  the  removal  of,  a  grade  crossing,  as  required 
by  the  statute  ;  whether  or  not  the  grade  crossing  ordered  to  be  removed 
by  the  commissioners  was  in  fact  a  dangerous  one,  which  the  directors 
ought  to  have  removed,  or  for  the  removal  of  which  the  directors  ought 
to  have  applied  ;  and  whether  or  not  the  company's  financial  condition 
was  such  as  to  warrant  the  order. 

And  upon  these  premises  it  is  urged,  in  addition,  that  the  right  to 
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amend  the  ebarter  of  the  corporation  was  not  controlling,  because  that 
not  include  the  right  to  arbitrarily  deprive  the  stockholders  of  their 
property,  which,  though  held  by  them,  for  purposes  of  management  and 
control,  under  a  corporate  organization  created  by  special  law,  was 
nevertheless  private  property,  not  by  virtue  of  the  charter,  but  "  by  force 
of  the  most  fundamental  and  general  laws  of  modern  society,  which, 
from  their  nature,  necessarily  protect  alike  and  fully  all  legitimate 
acquisitions  of  the  members  of  the  community,  no  matter  whether  held 
by  them  as  individuals  or  partnerships  or  associations  or  corporations." 

The  Supreme  Court  of  Connecticut  held  that  the  statute  operated  as 
an  amendment  to  the  charters  of  the  railroad  corporations  affected  by 
it ;  that,  as  grade  crossings  are  in  the  nature  of  nuisances,  the  legisla- 
ture had  a  right  to  cause  them  to  be  abated,  and  to  require  either  party 
to  pay  the  whole  or  any  portion  of  the  expense ;  that  the  statute  was 
not  unconstitutional,  in  authorizing  the  commissioners  to  determine 
their  own  jurisdiction,  and  that,  besides,  the  right  of  appeal  saved  the 
railroad  companies  from  any  harm  from  their  findings ;  that  it  was  the 
settled  policy  of  the  State  to  abolish  grade  crossings  as  rapidly  as  could 
be  reasonably  done ;  and  that  all  general  laws  and  police  regulations' 
affecting  corporations  were  binding  upon  them  without  their  assent. 

We  are  asked,  upon  the  grounds  above  indicated,  to  adjudge  that  the 
highest  tribunal  of  the  State  in  which  these  proceedings  were  had,  com- 
mitted, in  reaching  these  conclusions,  errors  so  gross  as  to  amount  in 
law  to  a  denial  by  the  State  of  rights  secured  to  the  company  by  the 
Constitution  of  the  United  States,  or  that  the  statute  itself  is  void  by 
reason  of  infraction  of  the  provisions  of  that  instrument. 

But  this  court  cannot  proceed  upon  general  ideas  of  the  requirements 
of  natural  justice,  apart  from  the  provisions  of  the  Constitution  sup- 
posed to  be  involved,  and  in  respect  of  them  we  are  of  opinion  that  our 
interposition  cannot  be  successfully  invoked. 

As  observed  by  Mr.  Justice  Miller  in  Davidson  v.  Xew  Orleans,  90 
U.  S.  D7,  101,  the  Fourteenth  Amendment  cannot  be  availed  of  "as  a 
means  of  bringing  to  the  test  of  the  decision  of  this  court  the  abstract 
opinions  of  every  unsuccessful  litigant  in  the  State  court  of  the  justice 
of  the  decision  against  him,  and  of  the  merits  of  the  legislation  on 
which  such  a  decision  may  be  founded."  To  use  the  language  of  Mr. 
Justice  Field  in  linilv-ny  Co.  v.  Hume*,  115  U.  S.  512,  520,  6  Sup. 
Ct.  110,  "  it  is  hardly  necessary  to  say  that  the  hardship,  impolicy,  or 
injustice  of  State  laws  is  not  necessarily  an  objection  to  their  constitu- 
tional validity,  and  that  the  remedy  for  evils  of  that  character  is  to  be 
sought  from  State  legislatures." 

The  conclusions  of  this  court  have  been  repeatedly  announced,  to  the 
effect  that  though  railroad  corporations  are  private  corporations,  as  dis- 
tinguished from  those  created  for  municipal  and  governmental  purposes, 
their  uses  are  public,  and  they  are  invested  with  the  right  of  eminent 
domain,  only  to  be  exercised  for  public  purposes ;  that  therefore  they 
are  subject  to  legislative  control  in  all  respects  necessary  to  protect  the 
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public  against  danger,  injustice,  and  oppression ;  that  the  State  has 
power  to  exercise  this  control  through  boards  of  commissioners ;  that 
there  is  no  unjust  discrimination,  and  no  denial  of  the  equal  protection 
of  the  laws,  in  regulations  applicable  to  all  railroad  corporations  alike ; 
nor  is  there  necessarily  such  denial,  nor  an  infringement  of  the  obliga- 
tion of  contracts,  in  the  imposition  upon  them,  in  particular  instances, 
of  the  entire  expense  of  the  performance  of  acts  required  in  the  public 
interest,  in  the  exercise  of  legislative  discretion  ;  nor  are  they  thereby 
deprived  of  property  without  due  process  of  law,  by  statutes  under 
which  the  result  is  ascertained  in  a  mode  suited  to  the  nature  of  the 
case,  and  not  merely  arbitrary  and  capricious  ;  and  that  the  adjudication 
of  the  highest  court  of  a  State  that,  in  such  particulars,  a  law  enacted 
in  the  exercise  of  the  police  power  of  the  State  is  valid,  will  not  be  re- 
versed bv  this  court  on  the  ground  of  an  infraction  of  the  Constitution 
of  the  United  States,  liaiheay  Co.  v.  Alabama,  128  U.  S.  96,  9  Sup. 
Ct.  28  ;  Hanking  Co.  v.  Smith,  128  U.  S.  1 74,  9  Sup.  Ct.  47  ;  Railway 
Co.  v.  Beckicith,  129  U.  S.  26,  9  Sup.  Ct.  207  ;  Dent  v.  West  Virginia, 
129  U.  S.  114,  9  Sup.  Ct.  231  :  Railroad  Co.  v.  Gibbes,  142  U.  S.  386, 
12  Sup.  Ct.  255;  Railroad  Co.  v.  Emmons,  149  U.  S.  364,  13  Sup. 
Ct.  870.  Judgment  affirmed. 

NOTE. 

The  subjects  treated  in  this  chapter  are  intimately  connected  with 
those  of  the  next,  and  are  further  illustrated  there.  —  Ed. 
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CHAPTER  V. 


UNCLASSIFIED  LEGISLATIVE  POWER.   THE  SO-CALLED 

POLICE  POWER.1 


COMMONWEALTH  v.  ALGER. 
Supreme  Judicial  Court  of  Massachusetts.  1851. 

[7  Cush.  53.] 

This  was  an  indictment  against  the  defendant  for  an  alleged  breach  of 
the  statutes  of  this  Commonwealth  establishing  the  commissioners'  lines, 
so-called,  in  the  harbor  of  Boston,  by  erecting,  building,  and  maintaining 
a  wharf  over  and  beyond  those  lines  into  said  harbor. 

The  indictment  was  found  and  returned  into  the  Municipal  Court  of 
the  city  of  Boston  at  June  Term,  1844J.  It  set  forth  the  following 
statutes  for  fixing  and  limiting  the  lines  of  the  harbor  of  Boston  :  k4  An 
Act  to  preserve  the  Harbor  of  Boston,  and  to  prevent  Encroachments 
therein,"  passed  April  19,  18.37.  St.  1837,  c.  229,  7  Special  Laws, 
808.  .  .  . 

The  first  and  second  sections  of  the  Act  of  1837,  c.  229,  established 
a  line  by  local  objects  designated  from  the  lower  South  Boston  Free 
Bridge,  around  the  easterly  and  northerly  sides  of  the  city,  to  the  abut- 
ment on  the  Boston  side  of  Warren  Bridge,  above  Charles  River  Bridge. 
The  third,  fourth,  fifth,  and  sixth  sections  of  this  Act  were  as  follows. 
[These  are  given  in  a  note  below.2  The  case  also  recites  the  substance 

1  Discussions  of  what  in  called  the.  "police  power"  are  often  nn instructive,  from 
a  lack  of  discrimination.  It  is  common  to  recognize  that  the  subject  is  hardly  sus- 
ceptible of  definition,  hut  very  often,  indeed,  it  is  not  perceived  that  the  real  question 
in  hand  is  that  grave,  difficult,  and  fundamental  matter,  — what  are  the  limits  of 
legislative  power  in  general!  In  talking  of  the  "  police  power,"  sometimes  the  question 
relates  to  the  limits  of  a  power  admitted  and  fairly  well-known,  as  that  of  taxation  or  emi- 
nent domain ;  sometimes  to  the  line  between  the  local  legislative  power  of  the  States  and 
the  Federal  legislative  power:  sometimes  to  legislation  as  settling  the  details  of  munici- 
pal affairs,  and  local  arrangements  for  the  promotion  of  good  order,  health,  comfort, 
and  convenience ;  sometimes  to  that  special  form  of  legislative  action  which  applies 
the  maxim  of  Sic  utcrt  tun  ut  nlltnnm  non  linln.i,  adjusts  and  accommodates  interests 
that  may  conflict,  and  fixes  specific  limits  for  each.  But  often,  the  discussion  turns 
upon  the  true  limits  and  scope  of  legislative  power  in  general,— in  whatever  way  it 
may  seek  to  promote  the  general  welfare.  —  Ed. 

2  "  Sk<tion  3.  No  wharf,  pier,  or  building,  or  encumbrance  of  any  kind,  shall  ever 
hereafter  be  extended  beyond  the  said  line  into  or  over  the  tide-water  in  said  harbor. 

"  Suction  4.  No  person  shall  enlarge  or  extend  any  wharf  or  pier,  which  is  now 
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of  Acts  of  1810,  1841,  and  1817,  altering  the  former  lines  or  establish- 
ing others.]  .  .  . 

The  indictment  then  averred  that  all  the  parts  of  the  harbor  of  Bos- 
ton, outside  of  and  beyond  the  commissioners'  lines,  and  between  those 
lines  and  the  high  sea,  were,  and  from  the  time  whereof  the  memory 
of  man  was  not  to  the  contrary,  an  ancient,  navigable  harbor,  and 
an  ancient  and  common  highway  for  all  citizens  of  the  Common- 
wealth. .  .  .  [Here  follow  the  formal  charges  of  unlawful  building 
beyond  the  lilies.] 

At  the  trial  in  the  Municipal  Court  before  Wells,  C.  J.,  at  Septem- 
ber Term,  1*11),  the  attorney  for  the  Commonwealth  put  in  evidence  a 
.statement  agreed  to  and  signed  by  himself  and  the  defendant,  exhibit- 
ing the  following  facts:  The  defendant  is,  and  for  more  than  thirty 
years  past  has  been,  seised  of  an  estate  on  Fourth  Street  in  South 
Boston,  consisting  of  upland  and  of  Hats  belonging  thereto,  just  above 
the  old  South  Boston  Bridge,  and  bounding  on  that  arm  of  the  sea, 
lying  between  Boston  proper  and  South  Boston,  in  and  through  which 
the  sea  ebbs  and  flows  to  and  from  a  bay  alx>ve,  called  South  Bay.  In 
1813,  he  began  to  build  a  wharf  on  his  said  Hats,  and  constructed  the 
northerly  wall  thereof  from  his  upland  nearly  to  the  channel,  and  then 
Idled  in  and  constructed  said  wharf,  but  did  not  complete  it  until  the  com- 
missioners' line  of  1847  had  been  established,  after  which  he  built  the 
triangular  piece  set  forth  in  the  indictment,  which  forms  a  part  of  the 
wharf  as  originally  commenced  by  him.  This  triangular  piece  is  beyond 
said  line^  but  is  built  on  the  defendant's  own  flats  ;  it  is  not  one  hun- 
dred rods  from  the  upland,  is  not  below  low  water-mark,  is  no  injury  to 
navigation,  and  is  not  so  far  beyond  the  commissioners'  line  or  so  near 
the  channel  as  the  northerly  wall  of  the  wharf  was  built  in  18-13. 

Xo  other  evidence  was  offered. 

The  defendant  contended  and  requested  the  judge  to  rule  and  instruct 
the  jury  that  the  evidence  offered  did  not  sustain  the  indictment,  and 
that  the  defendant,  uj>on  these  facts,  was  entitled  to  a  verdict.  But 
the  judge  refused  so  to  rule,  and  instructed  the  jury  that  on  the  evi- 
dence introduced,  if  believed,  the  government  were  entitled  to  a 
verdict.     Whereupon  the  jury  returned  a  verdict  of  guilty ;  and  the 

erected  on  the  inner  side  of  said  lino,  fnrthor  towards  the  said  line  than  Mich  wharf  or 
pier  now  stands,  or  than  the  same  might  have  been  lawfully  enlarged  or  extended  before 
the  passing  of  this  Act.  without  have  tir-t  obtained  from  the  legislature. 

"  Si:<  tiov  5.  Xo  person  shall  in  any  other  part  of  the  said  harbor  of  Hoston,  belong- 
ing to  the  Commonwealth,  erect  or  cause  to  be  erected  any  wharf  or  pier,  or  begin  to 
erect  any  wharf  or  pier  therein,  or  place  any  stones,  wood,  or  other  materials  in  said 
harbor.  <>r  dig  down  or  remove  any  of  the  land  covered  with  water  at  low  tide,  in  said 
harbor,  with  intent  to  erect  any  wharf  or  pier  therein,  or  to  enlarge  or  extend  any 
wharf  or  pi<T  now  erected  :  pruvld, d,  },<>'<■<  >-,  r,  that  nothing  herein  contained  shall  he 
construed  to  restrain  or  control  the  lawful  rights  of  the  owners  of  any  lands  or  flats  in 
paid  harbor  " 

[Section  6  imposes  penalties,  and  declares  the  forbidden  obstructions  to  he  nui- 

sauces  ] 
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presiding  judge,  being  of  opinion  that  the  questions  of  law  arising  in 
the  case  were  so  doubtful  ami  important  as  to  require  the  decision  of 
this  court,  with  the  consent  of  the  defendant,  reported  the  case  for  the 
purpose  of  presenting  those  questions. 

The  case  was  argued  at  March  Term,  1 8">0. 

/>'.  JJ.  l'arker,  County  Attorney,  for  the  Commonwealth. 

B.  R.  Curtis  and  C.  A.  Welch,  for  the  defendant. 

The  opinion  was  delivered  at  March  Term,  LS."j3. 

Shaw,  C.  J.  In  proceeding  to  give  judgment  in  the  present  case,  the 
court  arc  deeply  impressed  with  the  importance  of  the  principles  which 
it  involves,  and  the  magnitude  and  extent  of  the  great  public  interests, 
and  the  importance  and  value  of  the  private  rights,  directly  or  indirectly 
to  Ik;  affected  by  it.  It  affects  the  relative  rights  of  the  public  and  of 
individual  proprietors,  in  the  soil  lying  on  tide-waters,  between  high 
and  low  water-mark,  over  which  the  sea  ebbs  and  flows,  in  the  ordinary 
action  of  the  tides.  .  .  . 

The  uncontested  facts  in  the  present  case  are,  that  the  defendant  was 
owner  of  land,  bounded  on  a  cove  or  arm  of  the  sea,  in  which  the  tide 
ebbed  and  flowed,  that  he  built  the  wharf  complained  of,  on  the  flats 
before  his  said  land,  between  high  and  low  water-mark,  and  within  one 
hundred  rods  of  his  upland,  but  below  the  commissioners'  line  as  fixed 
by  one  of  these  statutes  ;  although  it  was  so  built  as  not  to  obstruct  or 
impede  navigation.  This  certainly  presents  the  case  most  favorably  for 
the  defendant. 

We  may,  perhaps,  better  embrace  the  several  subjects  involved  in  the 
inquiry,  by  considering, 

Jurst,  What  are  the  rights  of  owners  of  land,  bounding  on  salt  water, 
whom  it  is  convenient  to  designate  as  riparian  proprietors,  to  the  flats 
over  which  the  tide  ebbs  and  flows,  as  such  rights  are  settled  and  estab- 
lished by  the  laws  of  Massachusetts  ;  and. 

Second,  What  are  the  just  powers  of  the  legislature  to  limit,  control, 
or  regulate  the  exercise  and  enjoyment  of  these  rights. 

I.  By  the  common  law  of  England,  as  it  stood  long  l>c fore  the  emi- 
gration of  our  ancestors  to  this  country  and  the  settlement  of  the  colony 
of  Massachusetts,  the  title  to  the  land  or  property  in  the  soil,  under  the 
sea,  and  over  which  the  tide-waters  ebbed  and  flowed,  including  lints  or 
the  sea-shore,  lying  between  high  and  low  water-mark,  was  in  the  king, 
as  the  representative  of  the  sovereign  power  of  the  country,  hut  it  wns 
held  by  a  rule  equally  well  settled,  that  this  right  of  property  was  held 
by  the  king  in  trust,  for  public  uses,  established  by  ancient  custom  or 
regulated  bylaw,  the  principal  of  which  were  for  fishing  and  navigation. 
These  uses  were  held  to  be  public,  not  only  for  all  the  king's  subjects, 
but  for  foreigners,  being  subjects  of  States  at  peace  with  England,  and 
coming  to  the  ports  and  havens  of  England,  with  their  ships  and  vessels, 
for  the  purposes  of  trade  and  commerce.  .  .  . 

Assuming  that  by  the  common  law  of  England,  as  above  stated,  the 
right  of  riparian  proprietors,  bounding  upon  tide- waters,  extended  to 
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high  water-mark  only,  and  assuming  that  the  first  settlers  of  Massa- 
chusetts regarded  the  law  of  England  as  their  law,  and  governed  them- 
selves by  it,  it  follows  that  the  earliest  grants  of  land  bounding  on  tide- 
waters would  be  to  the  high  water-line  and  not  below  it,  and  would  have 
so  remained  but  for  the  eolony  ordinance,  now  to  be  considered. 

This  is  commonly  denominated  the  ordinance  of  1G41  ;  but  this  date 
is  probably  a  mistake.  It  is  found  in  the  Ancient  Charters,  148,  in 
connection  with  another  on  free  fishing  and  fowling,  and  marked  1G41, 
47.  That  on  free  fishing,  etc.,  is  taken  in  terms  from  the  "  Body  of 
Liberties,"  adopted  and  passed  in  1G41,  leaving  the  date  1647  to  apply 
to  the  other  subject  respecting  ownership  in  coves,  etc.,  about  salt 
water.  See  an  interesting  work,  "  Remarks  on  the  Early  Laws  of 
Massachusetts  Hay,"  by  Francis  C.  Gray.  8  Mass.  Hist.  Soc.  Coll. 
(3d  series),  191,  215.  This  work  contains,  probably  for  the  first  time 
in  print,  a  full  copy  of  the  44  Body  of  Liberties,"  which,  there  is  evi- 
dence to  believe,  were  adopted  and  sanctioned  by  the  colonial  gov- 
ernment in  1G41,  but  were  never  printed  entire  with  the  colony  laws, 
although  many  of  them  were  embodied  in  terms  in  particular  ordinances. 
But  the  date  is  quite  immaterial,  and  the  only  purpose  of  making  this 
explanation  is  to  show  why  these  two  subjects,  separate  in  their  origin, 
were  so  connected  together  in  the  publication  of  the  colony  laws,  that  it 
seems  necessary  now  to  consider  them  together  as  one  act. 

The  whole  article,  as  it  stands  in  the  Ancient  Charters  and  in  the 
edition  of  the  colony  laws  of  1GG0,  is  as  follows :  — 

"  Sect.  2.  Every  inhabitant  who  is  an  householder  shall  have  free 
fishing  and  fowling  in  any  great  ponds,  bays,  coves,  and  rivers,  so  far 
as  the  sea  ebbs  and  flows  within  the  precincts  of  the  town  where  they 
dwell,  unless  the  freemen  of  the  same  town,  or  the  General  Court,  have 
otherwise  appropriated  them  :  provided,  that  no  town  shall  appropriate 
to  any  particular  person  or  persons,  any  great  pond,  containing  more 
than  ten  acres  of  land,  and  that  no  man  shall  come  upon  another's 
propriety  without  their  leave,  otherwise  than  as  hereafter  expressed. 

The  which  clearly  to  determine ;  Sect.  3.  It  is  declared,  that  in  all 
creeks,  coves,  and  other  places  about  and  upon  salt  water,  where  the 
sea  ebbs  and  flows,  the  proprietor,  or  the  land  adjoining  shall  have 
propriety  to  the  low  water-mark,  where  the  sea  doth  not  ebb  above  a 
hundred  rods,  and  not  more  wheresoever  it  ebbs  further  :  provided,  that 
such  proprietor  shall  not  b}-  this  liberty  have  power  to  stop  or  hinder 
the  passage  of  boats  or  other  vessels,  in  or  through  anj-  sea,  creeks, 
or  coves,  to  other  men's  houses  or  lands. 

*k  Sect.  4.  And  for  great  ponds  lying  in  common,  though  within  the 
bounds  of  some  town,  it  shall  be  free  for  any  man  to  fish  and  fowl 
there,  and  may  pass  and  repass  on  foot  through  any  man's  propriety 
for  that  end,  so  they  trespass  not  upon  any  man's  corn  or  meadow. 
[1641.  47.]"  ... 

We  have  thought  it  proper  to  examine,  with  some  care,  the  founda- 
tion, on  which  the  right  of  property  in  land,  situated  between  high  and 
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low  water-mark  in  Massachusetts,  rests,  though  it  has  not  been  much 
contested  in  reference  to  these  harbor  lines,  except  indirectly,  and  in 
vague  and  general  terms.  And  wu  think  it  is  entirely  clear  that,  since 
the  adoption  of  the  colony  ordinance,  every  grant  of  land,  bounding 
upon  the  sea,  or  an)'  creek,  cove,  or  arm  of  the  sea,  and  either  in 
terms  including  flats  to  low  water-mark,  or  bounding  the  land  granted 
on  the  sea  or  salt  water,  with  no  terms  limiting  or  restraining  the  oper- 
ation of  the  grant,  and  where  the  land  and  flats  have  not  been  severed 
by  any  intervening  conveyance,  has  had  the  legal  effect  to  pass  an 
estate  in  fee  to  the  grantee,  subject  to  a  limited  right  of  way  for  boats 
and  vessels.  We  have  seen  that  the  entire  right  of  property  in  the  soil 
was  granted  by  the  charter  to  the  colonists,  with  a  full  power  of  dis- 
posal, and  that  the  colonial  government  was  clothed  with  so  much  of 
the  royal  prerogative  and  power,  as  was  necessary  to  maintain  and 
regulate  all  public  rights  and  immunities  in  the  same.  If  land  so 
situated  had,  previously  to  the  ordinance,  been  conveyed  by  the  govern- 
ment, to  companies  of  proprietors  or  individuals,  the  Act  was  in  the 
nature  of  a  grant  of  the  flats  to  such  prior  grantees.  It  is  said  that  it 
was  not  of  itself  a  grant,  but  a  general  law  affecting  the  character  of 
property.  He  it  so.  It  was  an  authoritative  declaration  of  owners, 
having  a  full  right  of  property  and  power  of  disposal,  annexing  addi- 
tional land  to  that  previously  granted,  to  hold  in  fee,  subject  to  a 
reserved  casement;  and,  if  not  strictly  a  grant,  it  partook  of  most  of 
the  characteristics  of  a  grant,  and  could  not  be  revoked  by  the  power 
that  gave  it.  In  regard  to  all  grants  made  by  the  government  after  the 
ordinance,  the  terms  of  the  grant,  bounding  the  lands  granted  upon  the 
sea,  or  arm  of  the  sea,  or  places  where  the  tide  ebbed  and  flowed,  would, 
ex  ii  termini,  cany  a  fee  to  low  water-mark,  or  one  hundred  rods ;  so 
that  in  one  or  the  other  alternative,  this  ordinance  must  govern  and 
control  the  shore  rights  of  riparian  proprietors  in  every  part  of  the 
Commonwealth. 

II.  Assuming,  then,  that  the  defendant  was  owner  in  fee  of  the  soil 
and  Hats  upon  which  the  wharf  in  question  was  built,  it  becomes  neces- 
sary to  inquire  whether  it  was  competent  for  the  legislature  to  pass  the 
Acts  establishing  the  harbor  lines,  and  what  is  the  legal  validity  and 
effect  of  those  Acts.  .  .  . 

The  manifest  object  of  these  statutes  is  to  prevent  injurious  obstruc- 
tions in  the  harbor  of  Boston,  and  to  secure  the  free,  common,  and 
unobstructed  use  thereof,  for  the  citizens  of  the  Commonwealth,  and 
all  other  persons,  for  navigation  with  ships,  boats,  and  vessels  of  all 
kinds,  as  a  common  and  public  right.  If  this  can  be  done,  without  an 
unwarrantable  encroachment  on  the  rights  of  private  property,  it  is  an 
object  of  great  importance,  and  one  in  which  the  holders  of  .riparian 
rights,  as  well  as  all  other  holders  of  real  estate,  and  the  whole  com- 
munity, have  a  deep  and  abiding  interest. 

We  think  it  is  a  settled  principle,  growing  out  of  the  nature  of  well- 
ordered  civil  society,  that  every  holder  of  property,  however  absolute 
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and  unqualified  may  be  his  title,  holds  it  under  the  implied  liability 
that  his  use  of  it  may  be  so  regulated,  that  it  shall  not  be  injurious  to 
the  equal  enjoyment  of  others,  having  an  equal  right  to  the  enjo\*ment 
of  their  property,  nor  injurious  to  the  rights  of  the  community.  All 
property  in  this  Commonwealth,  as  well  that  in  the  interior  as  that 
bordering  on  tide-waters,  is  derived  directly  or  indirectly  from  the  gov- 
ernment, and  held  subject  to  those  general  regulations  which  are  neces- 
sary to  the  common  good  and  general  welfare.  Rights  of  property,  like 
all  other  social  and  conventional  rights,  are  subject  to  such  reasonable 
limitations  in  their  enjo\*ment,  as  shall  prevent  them  from  being  inju- 
rious, and  to  such  reasonable  restraints  and  regulations  established  by 
law,  as  the  legislature,  under  the  governing  and  controlling  power  vested 
in  them  by  the  Constitution,  may  think  necessary  and  expedient. 

This  is  very  different  from  the  right  of  eminent  domain,  the  right  of 
a  government  to  take  and  appropriate  private  property  to  public  use, 
whenever  the  public  exigency  requires  it ;  which  can  be  done  only 
on  condition  of  providing  a  reasonable  compensation  therefor.  The 
power  we  allude  to  is  rather  the  police  power,  the  power  vested  in  the 
legislature  by  the  Constitution,  to  make,  ordain,  and  establish  all  man- 
ner of  wholesome  and  reasonable  laws,  statutes,  and  ordinances,  either 
with  penalties  or  without,  not  repugnant  to  the  Constitution,  as  they 
shall  judge  to  be  for  the  good  and  welfare  of  the*  Commonwealth  and  of 
the  subjects  of  the  same. 

It  is  much  easier  to  perceive  and  realize  the  existence  and  soui«es  of 
this  power,  than  to  mark  its  boundaries,  or  prescribe  limits  to  its  exer- 
cise. There  are  many  cases  in  which  such  a  power  is  exercised  by  all 
well-ordered  governments,  and  where  its  fitness  is  so  obvious,  that  all 
well-regulated  minds  will  regard  it  as  reasonable.  Such  are  the  laws  to 
prohibit  the  use  of  warehouses  for  the  storage  of  gunpowder  near  habi- 
tations or  highways ;  to  restrain  the  height  to  which  wooden  buildings 
may  be  erected  in  populous  neighborhoods,  and  require  them  to  be 
covered  with  slate  or  other  incombustible  material ;  to  prohibit  build- 
ings from  being  used  for  hospitals  for  contagious  diseases,  or  for  the 
carrying  on  of  noxious  or  offensive  trades ;  to  prohibit  the  raising  of  a 
dam,  and  causing  stagnant  water  to  spread  over  meadows,  near  in- 
habited villages,  thereby  raising  noxious  exhalations,  injurious  to  health 
and  dangerous  to  life. 

Nor  does  the  prohibition  of  such  noxious  use  of  property,  a  prohibi- 
tion imposed  because  such  use  would  be  injurious  to  the  public,  although 
it  may  diminish  the  profits  of  the  owner,  make  it  an  appropriation  to  a 
public  use,  so  as  to  entitle  the  owner  to  compensation.  If  the  owner  of 
a  vacant  lot  in  the  midst  of  a  city  could  erect  thereon  a  great  wooden 
building,  and  cover  it  with  shingles,  he  might  obtain  a  larger  profit  of 
his  land,  than  if  obliged  to  build  of  stone  or  brick,  with  a  slated  roof. 
If  the  owner  of  a  warehouse  in  a  cluster  of  other  buildings  could  store 
quantities  of  gunpowder  in  it  for  himself  and  others,  he  might  be  saved 
the  great  expense  of  transportation.   If  a  landlord  could  let  his  building 
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for  a  small-pox  hospital,  or  a  slaughter-house,  he  might  obtain  an  in- 
creased rent.  But  he  is  restrained  ;  not  because  the  public  have  occa- 
sion to  make  the  like  use,  or  to  make  any  use  of  the  property,  or  to 
take  any  benefit  or  profit  to  themselves  from  it ;  but  because  it  would 
be  a  noxious  use,  contrary  to  the  maxim,  Sic  utere  tuo,  ut  alienum  non 
bedas.  It  is  not  an  appropriation  of  the  property  to  a  public  use,  but 
the  restraint  of  an  injurious  private  use  by  the  owner,  and  is  therefore 
not  within  the  principle  of  property  taken  under  the  right  of  eminent 
domain.  The  distinction,  we  think,  is  manifest  in  principle,  although 
the'facts  and  circumstances  of  different  cases  are  so  various,  that  it  is 
often  difficult  to  decide  whether  a  particular  exercise  of  legislation  is 
properly  attributable  to  the  one  or  the  other  of  these  two  acknowledged 
powers. 

These  principles  were  somewhat  discussed,  and  similar  views  were 
substantially  adopted,  in  the  ease  of  Commonwealth  v.  Teicksburi/,1  11 
Met  55.  Perhaps  the  facts  in  that  case  were  imperfect!}'  stated,  or 
some  of  the  positions  and  illustrations  were  expressed  in  too  broad  and 
unqualified  a  manner  ;  hut  we  are  of  opinion  that  the  principle  on  which 
that  judgment  proceeded  was  correct.  It  assumes  that  all  real  estate, 
inland  or  on  the  sea-shore,  derived  immediately  or  remotely  from  the 
government  of  the  State,  is  taken  and  held  under  the  tacit  understand- 
ing that  the  owner  shall  so  deal  with  it  as  not  to  cause  injury  to  others ; 
that  when  land  is  so  situated,  or  such  is  its  conformation,  that  it  forms 
a  natural  harrier  to  rivers  or  tidal  watercourses,  the  owner  cannot  justi- 
fiably remove  it,  to  such  an  extent  as  to  permit  the  waters  to  desert 
their  natural  channels,  and  overflow,  and  perhaps  inundate  fields  and  vil- 
lages, render  rivers,  ports,  and  harbors  shallow,  and  consequently  deso- 
late, and  thereby  destroy  the  valuable  rights  of  other  proprietors,  both  in 
the  navigation  of  the  stream,  and  in  the  contiguous  lands.  It  expresses 
nearly  the  same  legal  truth,  which  is  expressed  in  the  familiar  maxim, 
that  no  owner,  through  whose  land  a  natural  watercourse  runs,  can 
lawfully  divert  it  to  the  damage  of  others.  lint  what  is  the  diversion  of 
a  watercourse?  Ordinarily,  and  when  no  such  circumstances  exist,  the 
owner  of  land  has  a  perfect  right  to  use  nnd  remove  the  earth,  gravel, 
and  clay  of  which  the  soil  is  composed,  as  his  own  interest  or  conve- 
nience may  require.  But  can  he  do  this  when  the  same  materials  form 
the  natural  embankment  of  a  watercourse?  He  may  say,  perhaps,  that 
he  merely  intends  to  make  use  of  materials  which  are  his  own.  and  to 
which  he  has  a  right,  and  for  which  he  has  other  uses.  But  we  think 
the  law  will  admit  of  no  such  excuse  ;  he  knows  that,  when  these  mate- 
rials arc  removed,  the  water,  by  the  law  of  gravitation,  will  rush  out, 

i  In  this  case  it  was  held,  in  181G.  that  a  statute  of  Massachusetts  of  1845,  imposing 
n  penalty  for  removing  stones,  gravel,  or  sand  from  any  beach  in  the  town  of  Chelsea, 
was  passed  for  the  purpose  of  protecting  the  harbor  of  Boston,  that  it  applied  to  the 
owner  of  the  beach  as  well  as  others,  and  that  it  was  not  a  taking  of  property  for  pub- 
lic use,  within  the  meaning  of  the  Constitution,  but  a  legitimate  exercise  of  legislative 
power.  —  Kn. 
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and  all  the  mischievous  consequences  of  diverting  the  watercourse  will 
follow.  lie  must  be  presumed  to  have  intended  all  the  necessary  and 
natural  consequences  of  his  own  acts ;  of  course,  that  he  intended,  by 
those  acts,  to  divert  the  watercourse  ;  and  the  law  holds  him  responsible 
for  tliem  accordingly.  Principles  are  tested  by  taking  extreme  cases. 
Take  the  case  of  the  river  Mississippi,  where  large  tracts  of  country, 
with  cities  and  villages,  depend  for  their  protection  upon  the  natural 
river-bank,  which  is  private  property.  Perhaps,  under  such  circum- 
stances, it  might  not  be  too  much  to  sa\-,  not  only  that  the  owner  can- 
not do  any  positive  act  towards  removing  the  embankment,  but  that  he 
may  properly  be  held  responsible  for  the  permissive  waste  of  it,  by 
negligence  and  inattention.  And  the  other  cases  hereinbefore  stated, 
though  very  different  in  their  facts,  are  similar  in  principle,  all  being 
cases  in  which  the  speciQc  use  prohibited,  is  so  prohibited  because  it 
would  be  noxious,  and  cause  or  threaten  damage  to  the  lives,  health, 
comfort,  or  property  of  other  members  of  the  community,  equally  en- 
titled to  protection.  We  think,  therefore,  that  that  case  was  rightly 
decided. 

Supposing  the  principle  itself  to  be  well  established,  the  great  question 
then  is,  whether  the  Act  in  question,  fixing  certain  harbor  lines,  was 
within  it ;  and  we  are  of  opinion  that  it  is,  although  it  may  in  some 
cases  seem  to  trench  somewhat  largely  on  the  profitable  use  of  indi- 
vidual property.    This  opinion  is  founded  on  several  considerations. 

We  have  already  alluded  to  the  point,  that  a  particular  use  of  land,  as 
well  inland  as  on  the  sea-shore,  which,  in  one  situation,  would  be  greatl}' 
injurious  to  common  and  public  rights,  in  another  position  would  be 
wholly  harmless.  A  man  having  a  hill  of  gravel  on  his  farm,  not  con- 
stituting the  embankment  of  a  stream,  may  remove  the  earth  at  his 
pleasure,  because  such  use  can  injure  no  one ;  when  under  other  cir- 
cumstances, it  would  be  greatly  injurious.  Whether  any  restraint  upon 
the  use  of  land  is  necessary  to  the  preservation  of  common  rights  and 
the  public  security,  must  depend  upon  circumstances,  to  be  judged  of 
by  those  to  whom  all  legislative  power  is  intrusted  by  the  sovereign 
authority  of  the  State,  so  to  declare  and  regulate  as  to  secure  and 
preserve  all  public  rights. 

We  think  it  is  a  consideration  entitled  to  some  weight,  that  the  colony 
ordinance  itself,  which  changed  the  tenure  and  extended  the  title  of 
riparian  proprietors  to  low  water-mark,  so  as  to  include  the  shore,  was 
not  absolute  and  unqualified.  It  contained  a  reservation,  to  the  effect 
that  riparian  proprietors  should  not,  by  this  extension  of  their  territorial 
limits,  have  power  to  stop  or  hinder  the  passage  of  boats  and  vessels,  in 
or  through  any  sea,  creeks,  or  coves,  to  other  men's  houses  or  lands. 
From  these  very  general  words,  it  is  certainly  difficult  to  prescribe 
exact  limits  to  this  reservation.  That  it  was  designed  to  impose  some 
restriction  in  favor  of  the  right  of  navigation  is  quite  clear.  To  say,  as 
it  has  sometimes  been  contended,  that  the  reservation  was  intended 
to  prohibit  any  restraint  upon  the  pre-existing  right  of  navigation,  and 
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that  all  persons  should  have  the  same  right  of  passing  over  it,  with 
boats  and  vessels,  as  they  had  before,  would  seem  to  restrain  any  build- 
ing thereon,  and  to  render  the  Aet  nugatory  and  of  no  practical  effect. 
Besides,  if  the  purpose  was,  as  it  has  often  been  declared  to  be,  to 
enable  proprietors  bounding  on  the  shore  to  erect  and  build  quays, 
wharves,  and  warehouses  thereon,  for  purposes  incident  to  the  great 
interests  of  commerce  and  navigation,  such  a  construction  of  the  Act 
would  defeat  the  purposes  for  which  it  was  designed. 

Again,  the  construction  which  has  been  put  upon  this  Act,  in  all  the 
judicial  decisions  which  have  been  made  upon  it,  many  of  which  are 
cited  in  the  former  part  of  tliis  opinion,  has  been,  that,  notwithstanding 
the  Act  vests  a  fee  in  the  soil  in  the  riparian  proprietor,  analogous  to 
the  jus  privatum,  or  right  of  property,  which  at  the  common  law  the 
Crown  could  grant  to  a  subject,  yet  that  the  land  between  high  water 
and  low  water,  until  it  was  enclosed,  built  upon,  or  so  occupied  by  the 
riparian  proprietor,  so  far  partook  of  its  original  character,  that  whilst 
covered  by  the  tide-water  the  public  and  all  persons  might  lawfully  use 
it,  might  sail  over  it,  anchor  upon  it,  fish  upon  it,  and  by  so  doing  no  per 
son  should  be  held  to  commit  a  trespass,  or  disseise  the  owner,  or  take 
adverse  possession.  The  public  used  only  a  common  right,  by  so  using 
these  lands  when  covered  with  tide-water. 

In  putting  a  construction  upon  any  statute,  every  part  shall  be  re- 
garded, and  it  shall  be  so  expounded,  if  practicable,  as  to  give  some 
effect  to  every  part  of  it.  Looking  at  the  terms  of  this  law,  and  the 
purposes  for  which  it  was  intended,  the  object  seems  to  have  been,  to 
secure  to  riparian  proprietors  in  general,  without  special  giant,  a  prop- 
erty in  the  land,  with  full  power  to  erect  such  wharves,  embankments, 
and  warehouses  thereon,  as  would  be  usually  required  for  purposes  of 
commerce,  subordinate  only  to  a  reasonable  use  of  the  same,  by  other 
individual  riparian  proprietors  and  the  public,  for  the  purposes  of 
navigation,  through  any  sea,  creeks,  or  coves,  with  their  boats  and 
vessels.  .  .  . 

But  the  use  which  we  think  may  be  justly  made  of  these  principles, 
and  of  these  views  of  the  law  of  England,  as  it  had  existed  long  anterior 
to  the  emigration  of  our  ancestors  to  America,  is  this :  They  had  been 
accustomed  to  regard  the  use  of  the  sea  shores,  for  navigation  and  fish- 
ing, as  jmblici  juris,  to  be  held  and  regulated  for  the  common  and 
general  benefit;  and  this,  although  in  many  cases  the  right  of  soil  was 
vested  by  private  grant  in  an  individual.  They  had  long  been  familiar 
with  the  practice  of  the  Crown  to  make  grants  of  the  jus  prirafum.  or 
right  of  property  in  the  soil,  in  the  sea  shore  over  which  the  tide  ebbed 
and  flowed,  which  would  warrant  the  grantee  of  the  Crown  in  erecting 
thereon  wharves,  quays,  and  warehouses,  for  facilitating  navigation  and 
commerce,  provided  such  erections  did  not  hinder  or  obstruct  naviga- 
tion, or  become  a  nuisance.  If  such  a  wharf  or  other  erection  were 
such  as  to  interfere  essentially  with  the  common  right  of  navigation,  it 
would  be  held  by  the  common  law  to  be  a  common  nuisance,  and  could 
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not  be  justified,  even  by  the  king's  grant,  unless  sanctioned  by  an  Act 
of  Parliament.  These  rules  and  practices  were  familiar  to  the  minds  of 
our  English  ancestors  at  their  emigration,  and  we  may  presume  that  the 
colonial  government  had  them  in  view  when,  by  a  general  Act,  it  an- 
nexed the  sea  shore  to  the  upland,  and  made  it  the  private  property 
of  the  riparian  proprietor.  It  must  have  well  understood  that  all 
estate  granted  by  the  government  to  individuals  is  subject,  by  reason- 
able implication,  to  such  restraints  in  its  use,  as  shall  make  the  enjoy- 
ment of  it  by  the  grantee  consistent  with  the  equal  enjo3'mcnt  by  others, 
of  their  several  and  common  rights.  When  therefore  the  government 
did,  by  such  general  Act,  grant  a  right  of  separate  property  in  the  soil 
of  the  sea-shore,  to  enable  the  riparian  proprietor  to  erect  quays  and 
wharves  for  a  better  access  to  the  sea,  and  by  the  same  Act  reserved 
some  right  to  individuals  and  the  public  of  passing  and  repassing  with 
vessels,  but  without  defining  it,  it  seems  just  and  reasonable  to  construe 
such  reservation  much  more  liberally  in  favor  of  the  right  reserved, 
than  it  otherwise  would  be  under  other  circumstances. 

And  so  in  the  exercise  of  the  more  general  power  of  government,  so 
to  restrain  the  injurious  use  of  property,  it  seems  to  apply  more  sig- 
nificantly and  more  directly  to  real  estate  thus  situated  on  the  sea  shore, 
separating  the  upland  from  the  sea,  to  which  the  public  have  a  common 
and  acknowledged  right,  so  that  such  estate  should  be  held  subject  to 
somewhat  more  restrictive  regulations  in  its  use,  than  interior  and  up- 
land estate  remote  from  places  in  which  the  public  have  a  common 
right.  The  circumstances  are  different.  In  respect  to  land  lying  in 
the  interior,  and  used  for  agricultural  purposes,  there  is  little  occasion 
to  impose  any  restraint  upon  the  absolute  dominion  of  the  owner,  be- 
cause such  restraint  is  not  necessary  to  prevent  it  from  being  injurious. 
But  the  circumstances  are  entirely  different  in  regard  to  the  sea-shore, 
which  lies  between  the  sea,  admitted  to  be  common  to  all,  and  the  use 
of  which  is  of  vast  importance  to  the  public,  and  ports  and  places, 
without  access  to  which,  the  use  of  the  sea  for  navigation  would  be 
of  little  value. 

Considering,  therefore,  that  all  real  estate  derived  from  the  govern- 
ment is  subject  to  some  restraint  for  the  general  good,  whether  such 
restraint  be  regarded  as  a  police  regulation  or  of  any  other  character; 
considering  that  sea-shore  estate,  though  held  in  fee  by  the  riparian 
proprietor,  both  on  account  of  the  qualified  reservation  under  which 
the  grant  was  made,  and  the  peculiar  nature  and  character,  position, 
and  relations  of  the  estate,  and  the  great  public  interests  associated 
with  it,  is  more  especially  subject  to  some  reasonable  restraints,  in 
order  that  the  exercise  of  full  dominion  over  it,  by  the  proprietor,  may 
not  be  noxious  to  others,  and  injurious  to  the  public,  the  court  are  of 
opinion  that  the  legislature  has  power,  by  a  general  law  affecting  all 
riparian  proprietors  on  the  same  line  of  shore  equally  and  alike*,  to 
make  reasonable  regulations,  declaring  the  public  right,  and  provid- 
ing for  its  preservation  by  reasonable  restraints,  and  to  enforce  these 
restraints  by  suitable  penalties. 
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Wherever  there  is  a  general  right  on  the  part  of  the  public,  and  a 
general  duly  on  the  part  of  a  land-owner,  or  any  other  person,  to  respect 
such  right,  we  think  it  is  competent  for  the  legislature,  by  a  specific 
enactment,  to  prescribe  a  precise,  practical  rule  for  declaring,  establish- 
ing, and  securing  such  right,  and  enforcing  respect  for  it.  It  may  be 
said  in  general  terms,  independently  of  any  positive  enactment,  that  it 
is  the  right  of  society,  in  the  midst  of  a  populous  settlement,  to  be 
exempt  from  the  proximity  of  dangerous  and  noxious  trades  ;  and  that 
it  is  the  duty  of  the  owner  of  real  estate,  in  the  midst  of  many  habita- 
tions, to  abstain  from  erecting  buildings  thereon,  or  otherwise  using  it, 
for  carrying  on  a  trade  dangerous  to  the  lives,  health,  or  comfort  of 
the  inhabitants  of  such  dwellings;  although  a  trade  in  itself  useful  and 
beneficial  to  the  public.  But  such  general  duty  and  obligation  not 
being  fixed  by  a  rule  precise  enough  for  practical  purposes,  we  think  it 
is  competent  for  the  legislature  to  interpose,  and  by  a  specific  enactment 
to  declare  what  shall  be  deemed  a  dangerous  or  noxious  trade,  under 
what  circumstances  and  within  what  distance  of  habitations  it  may  or 
shall  not  be  set  up,  how  the  use  of  it  shall  be  regulateil,  and  to  prohibit 
any  other  than  such  regulated  use,  by  specific  penalties. 

This  principle  of  legislation  is  of  great  importance  and  extensive  use, 
and  lies  at  the  foundation  of  most  enactments  of  positive  law,  which  de- 
fine and  punish  mala  prohibita.  Things  done  may  or  may  not  be  wrong 
in  themselves,  or  necessarily  injurious  and  punishable  as  such  at  com- 
mon law ;  but  laws  are  passed  declaring  them  offences,  and  making 
them  punishable,  because  they  tend  to  injurious  consequences  ;  but 
more  especially  for  the  sake  of  having  a  definite,  known,  and  authori- 
tative rule  which  all  can  understand  and  obey.  In  the  case  already 
put,  of  erecting  a  powder  magazine  or  slaughter-house,  it  would  be 
indictable  at  common  law,  and  punishable  as  a  nuisance,  if  in  fact 
erected  so  near  an  inhabited  village  as  to  be  actually  dangerous  or 
noxious  to  life  or  health.  Without  a  positive  law,  everybody  might 
agree  that  two  hundred  feet  would  be  too  near,  and  that  two  thousand 
feet  would  not  be  too  near;  but  within  this  wide  margin,  who  shall 
say,  who  can  know,  what  distance  shall  he  too  near  or  otherwise?  An 
authoritative  rule,  carrying  with  it  the  character  of  certainty  and  preci- 
sion, is  needed.  The  tradesman  needs  to  know,  before  incurrimr  ex- 
pense,  how  near  he  may  build  his  works  without  violating  the  law  or 
committing  a  nuisance  ;  builders  of  houses  need  to  know,  to  what  dis- 
tance they  must  keep  from  the  obnoxious  works  already  erected,  in 
order  to  be  sure  of  the  protection  of  the  law  for  their  habitations. 
This  requisite  certainty  and  precision  can  only  be  obtained  by  a  positive 
enactment,  fixing  the  distance,  within  which  the  use  shall  be  prohibited 
as  noxious,  and  beyond  which  it  will  be  allowed,  and  enforcing  the  rule 
thus  fixed,  by  penalties. 

Many  cases  will  suggest  themselves,  where  the  legislature  interposes 
by  statute  to  declare,  protect,  and  regulate  public  rights,  although  those 
rights  are  public  easements  only,  over  lauds  of  which  the  fee  of  the  soil 
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is  in  private  proprietors.  Such  are  laws  regulating  the  construction  and 
repairs  of  roads,  highways,  and  bridges ;  declaring  how  thej-  shall  be 
graded,  what  barriers  shall  be  erected  to  guard  travellers  against  dan- 
gerous places,  and  what  obstructions  shall  be  removed.  .  .  . 

lint  in  reference  to  the  present  case,  and  to  the  Act  of  the  Legislature, 
establishing  lines  in  the  harbor,  beyond  which  private  proprietors  are 
prohibited  from  building  wharves,  it  is  urged  that  such  a  restraint  upon 
the  estate  of  an  individual,  debarring  him  to  some  extent  from  the  most 
beneficial  use  of  it,  is  in  etfect  taking  his  estate.  If  such  restraint  were 
in  fact  imposed  upon  the  estate  of  one  proprietor  only,  out  of  several 
estates  on  the  same  line  of  shore,  the  objection  would  be  much  more 
formidable.  But  we  are  to  consider  the  subject-matter,  to  which  such 
restraint  applies.  The  value  of  this  species  of  estate,  that  of  shore  and 
flats,  consists  mainly  in  the  means  it  affords  of  building  wharves  from 
the  upland  towards  deep  water,  to  place  merchandise  and  build  wharves 
upon,  and  principally  to  afford  access,  to  vessels  requiring  considerable 
depth  of  water,  from  the  sea  to  suitable  landings.  Mow,  if  along  a 
shore  where  there  are  flats  of  considerable  extent,  one  were  restrained 
to  a  certain  lejigth,  whilst  others  were  allowed  to  extend  further,  the 
damage  might  be  great.  So  if  one  were  allowed  to  extend,  and  the 
coterminous  proprietors  adjacent  were  restrained,  it  would  be  obviously 
more  injurious.  The  one  extended  would  stop  or  check  the  current 
along  the  others,  cause  mud  to  accumulate  near  them,  and  thus  render 
the  water  shoal  at  those  wharves.  Hut  where  all  are  permitted  to  ex- 
tend alike,  and  all  arc  restrained  alike,  by  a  line  judiciously  adapted  to 
the  course  of  the  current,  so  that  all  have  the  benefit  of  access  to  their 
wharves,  with  the  same  depth  of  water,  and  the  same  strength  of  current 
at  their  heads,  the  damage  must  be  comparatively  less. 

But  of  this  the  legislature  must  judge.  Having  once  come  to  the 
conclusion  that  a  case  exists,  in  which  it  is  competent  for  the  legisla- 
ture to  make  a  law  on  the  subject,  it  is  for  them,  under  a  high  sense  of 
duty  to  the  public  and  to  individuals,  with  a  sacred  regard  to  the  rights 
of  property  and  all  other  private  rights,  to  make  such  reasonable  reg- 
ulations as  they  may  judge  necessary  to  protect  public  and  private 
rights,  and  to  impose  no  larger  restraints  upon  the  use  and  enjoyment 
of  private  property,  than  are  in  their  judgment  strictly  necessary  to 
preserve  and  protect  the  rights  of  others. 

In  regard  to  the  case  of  Mr.  Alger,  the  report  states  that  a  certain 
piece  of  wharf,  called  a  triangular  piece,  was  erected  and  placed  in  its 
position  beyond  the  line,  after  the  law  fixing  the  line  had  been  passed : 
but  that  some  other  portions,  though  actually  beyond  the  line,  were 
erected,  and  the  obstructions  complained  of  actually  placed  in  their 
position,  before  the  law  was  passed  ;  and  also  that  the  wharf  complained 
of  does  not  obstruct  the  navigation  of  boats  and  vessels. 

In  regard  to  the  first  suggestion,  it  may  be  necessary  to  examine  the 
facts  more  minutely  before  any  final  judgment  is  entered.  If  any  por- 
tion of  this  erection,  described  in  the  indictment,  had  been  actually  made 
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and  placed  in  its  position  before  the  Act  was  passed,  the  court  are  all  of 
opinion  that  the  owner  is  not  liable  to  its  penalties.  These  laws  were 
future  and  prospective  in  their  terms  and  in  their  operation.  They  pro- 
ceed on  the  assumption,  that  before  they  were  passed,  every  man  had  a 
right  to  build  on  his  own  flats,  if  the  erection  did  not  in  fact  operate  to 
impede  navigation,  and  render  him  indictable  as  at  common  law  ;  and 
that  the  common  law,  in  thus  lending  its  aid  in  the  prosecution  of  actual 
injuries  to  navigation,  to  be  proved  in  each  case  as  nuisances,  would  be 
sullicient  to  secure  the  public  against  encroachments  without  legislation, 
lint,  for  the  reasons  hereinbefore  given,  it  seems  to  us  highly  important 
to  have  a  more  precise  and  definite  law  made  and  promulgated,  b}'  which 
all  persons  may  more  certainly  know  their  own  and  the  public  rights,  and 
govern  themselves  accordingly. 

If,  indeed,  before  the  passing  of  these  laws,  any  one  had  so  built  into 
navigable  water  as  to  cause  a  public  nuisance,  he  ma)"  be  liable  to  in- 
dictment and  punishment,  but  not  by  these  laws,  fixing  harbor  lines. 
It  follows,  therefore,  that  all  persons  who  built  on  their  own  soil  before 
these  laws,  in  a  manner  not  amounting  to  a  public  nuisance,  indepen- 
dently of  them,  had  exercised  only  their  just  and  lawful  right;  and  any 
laws,  made  to  punish  acts  lawful  at  the  time  they  were  done,  would  be 
ex  pout  facto,  contrary  to  the  Constitution  and  to  the  plainest  principles 
of  justice,  and  of  course  inoperative  and  void. 

In  regard  to  the  other  suggestion,  that  it  is  found  by  the  case  that  the 
particular  wharf  of  Mr.  Alger  did  not  obstruct  or  impede  navigation,  it 
is  proper  to  say,  that  if  we  are  right  in  principle,  we  are  bound  to  hold 
that  this  circumstance  can  afford  no  defence.  A  consideration  of  this 
fact  illustrates  the  principles  we  have  been  discussing.  The  reason 
why  it  is  nccessaiT  to  have  a  certain  and  authoritative  law,  is  shown  by 
the  difficulty,  not  to  say  impracticability,  of  inquiring  and  deciding  as  a 
fact,  in  each  particular  case,  whether  a  certain  erection  in  tide  water  is 
a  nuisance  at  common  law  or  not ;  and  when  ascertained  and  adjudged, 
it  affords  no  rule  for  any  other  case,  and  can  have  little  effect  in  main- 
taining and  protecting  the  acknowledged  public  right.  It  is  this  con- 
sideration (the  expediency  and  necessity  of  defining  and  securing  the 
rights  of  the  public),  which  creates  the  exigency,  and  furnishes  the 
legislature  with  the  authority  to  make  a  general  and  precise  law ; 
but  when  made,  because  it  was  just  and  expedient,  and  because  it  is 
law,  it  becomes  the  dut}*  of  every  person  to  obey  it  and  comply  with 
it.  The  question  under  the  statute  therefore  is,  not  whether  any 
wharf,  built  after  the  statute  was  made  and  promulgated,  was  an  actual 
obstruction  to  navigation,  but  whether  it  was  within  the  prohibited 
limit. 

On  the  whole,  the  court  are  of  opinion  that  the  Act  fixing  a  line 
within  the  harbor  of  Boston,  beyond  which  no  riparian  proprietor 
should  erect  a  wharf  or  other  permanent  structure,  although  to  some 
extent  it  prohibited  him  from  building  such  structure  on  flats  of  which 
he  owned  the  fee,  was  a  constitutional  law,  and  one  which  it  was  com- 
TOL.  i  —45 
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petent  for  the  legislature  to  make ;  that  it  was  binding  on  the  defend- 
ant, and  rendered  him  obnoxious  to  its  penalties,  if  he  violated  its 
provisions.1 


THORPE  v.  RUTLAND  AND  BURLINGTON  RAILROAD 

COMPANY. 

Supreme  Court  of  Vermont.  1855. 

[27  Vl.  140] 

D.  A.  Smalley,  for  the  defendants. 
J.  Match,  for  the  plaintitr. 

[For  the  statement  of  facts  and  the  beginning  of  the  opinion,  see  ante, 
p.  157.  The  statute  in  question  is  given  in  the  note.1  The  opinion  con- 
tinues as  follows :] 

Redfielli,  Ch.  J.  .  .  .  II.  It  being  assumed  then,  that  the  legisla- 
ture may  control  the  action,  prescribe  the  functions  and  duties  of  cor- 
porations, and  impose  restraints  upon  them  to  the  same  extent  as 
upon  natural  persons,  that  is,  in  all  matters  coming  within  the  general 
range  of  legislative  authority,  subject  to  the  limitation  of  not  impair- 
ing the  obligation  of  contracts,  provided  the  essential  franchise  is  not 
taken  without  compensation,  it  becomes  of  primary  importance  to  deter- 
mine the  extent  to  which  the  charter  of  a  corporation  may  fairly  be 
regarded  as  a  contract  within  the  meaning  of  the  United  States  Con- 
stitution. .  .  .  [Here  the  reasoning  in  the  case  of  Dartmouth  College 
v.  Woodward,  4  Wheat.  5  IK,  is  stated.] 

But  it  has  sometimes  been  supposed  that  corporations  possess  a  kind 
of  immunity  and  exemption  from  legislative  control,  extending  to 
everything  materially  affecting  their  interest,  and  where  there  is  no  ex- 
press reservation  in  their  charters.  It  was  upon  this  ground  that  a  per- 
petual exemption  from  taxation  was  claimed  in  Providence  Hank  v. 
Jiillintfs,  4  Peters,  .r»14,  their  charter  being  general,  and  no  power  of 
taxation  reserved  to  the  State.  The  argument  was,  that  the  right  to 
tax  either  their  property  or  their  stock  was  not  only  an  abridgment  of 
the  beneficial  use  of  the  franchise,  but  if  it  existed,  was  capable  of  being 
so  exercised  as  virtually  to  destroy  it.  This  was  certainly  plausible, 
and  the  court  do  not  deny  the  liability  to  so  exercise  the  power  of  tax- 
ation as  to  absorb  the  entire  profits  of  the  institution.  But  still  they 
deny  the  exemption  claimed.    Chief  Justice  Marshall  there  says  : 

1  Compare  Grand  Hapids  v.  Powers,  89  Mich  94  ;  Summrrrilk  v.  Pressley,  33  So. 
Ca.  50  (1890)  ;  >7.  Aon/*  v.  /////,  22  S.  W.  Rep.  861  (1893).  —  Kn. 

-  The  statute  is  as  fellows:  "  Kach  railroad  corporation  shall  erect  and  maintain 
fences  on  the  lines  of  their  road,  .  .  .  and  also  construct  and  maintain  cattle-guards 
at  all  farm  and  road  crossings,  suitable  and  sufficient  to  prevent  cattle  and  animals 
from  getting  on  to  the  railroad.  Until  such  fences  and  cattle-guards  shall  !*>  duly 
made,  the  corporation  and  its  agents  shall  he  liable  for  all  damages  which  shall  Ik>  done 
by  their  agents  or  engines  to  cattle,  horses,  or  other  animals  thereou,  if  occasioned  by 
want  of  such  fences  and  cattle-guards."  —  Comp.  Stat.  200,  §  41. 
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**  The  great  object  of  an  incorporation  is,  to  bestow  the  character  and 
properties  of  individuality  ou  a  collected  and  changing  body  of  men. 
Any  privileges  which  may  exempt  it  from  the  burdens  common  to  indi- 
viduals, do  not  flow  necessarily  from  the  charter,  but  must  be  expressed 
in  it,  or  they  do  not  exist." 

This  is  sufficiently  explicit,  and  upon  examination  will  be  found,  I 
think,  to  have  placed  the  matter  upon  its  true  basis.  In  reason,  it 
would  seem  that  no  fault  could  be  found  with  the  rule  here  laid  down  by 
the  great  expounder  of  American  constitutional  law.  As  to  the  general 
liability  to  legislative  control,  it  places  natural  persons  and  corporations 
precisely  upon  the  same  ground.  And  it  is  the  true  ground,  and  the 
only  one  upon  which  equal  rights  and  just  liabilities  and  duties  can  be 
fairly  based. 

To  apply  this  rule  to  the  present  case,  it  must  be  conceded  that  all 
which  goes  to  the  constitution  of  the  corporation  and  its  beneficial  op- 
eration is  granted  by  the  legislature,  and  cannot  be  revoked,  either 
directly  or  indirectly,  without  a  violation  of  the  grant,  which  is  regarded 
as  impairing  the  contract,  and  so  prohibited  by  the  United  States  Con- 
stitution. And  it'  we  suppose  the  legislature  to  have  made  the  same 
grant  to  a  natural  person  which  they  did  to  defendants,  which  they  may 
undoubtedly  do  {Sfoor  v.  Veazie,  32  Maine,  343 ;  s.  c.  in  error  in  the 
Sup.  Ct  U.  S.,  4  Peters,  565),  it  would  scarcely  be  supposed  that  they 
thereby  parted  with  any  general  legislative  control  over  such  person, 
or  the  business  secured  to  him.  Such  a  supposition,  when  applied  to  a 
single  natural  person,  sounds  almost  absurd.  But  it  must,  in  fact,  be 
the  same  thing  when  applied  to  a  corporation,  however  extensive.  In 
either  case,  the  privilege  of  running  the  road,  and  taking  tolls,  or  fare 
and  freight,  is  the  essential  franchise  conferred.  Any  act  essentially 
paralyzing  this  franchise,  or  destroying  the  profits  therefrom  arising, 
would  no  doubt  be  void.  But  beyond  that,  the  entire  power  of  the 
legislative  control  resides  in  the  legislature,  unless  such  power  is  ex- 
pressly limited  in  the  grant  to  the  corporation,  as  by  exempting  their 
property  from  taxation,  in  consideration  of  a  share  of  the  profits,  or  a 
bonus,  or  the  public  duties  assumed.  And  it  has  been  questioned  how 
far  one  legislature  could,  in  this  manner,  abridge  the  general  power  of 
every  sovereignty  to  impose  taxes  to  defray  the  expense  of  public  func- 
tions. Brewster  v.  Ilouah.  10  New  Hump.  13S ;  Mech>nncn'  and 
Trailers?  Bank  v.  Deholt,  1  Ohio  St.  591  ;  Toledo  Bank  v.  B>»,d,  Ibid., 
022.  It  seems  to  me  there  is  some  ground  to  question  the  right  of  the 
legislature  to  extinguish,  by  one  act,  this  essential  right  of  sovereignty. 
I  would  not  be  surprised  to  find  it  brought  into  general  doubt.  But  at 
present  it  seems  to  be  pretty  generally  acquiesced  in.  State  of  Xtw 
Jersey  v.  Wilson,  7  ('ranch,  164  ;  reaffirmed  in  Gordon  v.  Appeal  Tax 
Court,  3  Howard,  133.  But  all  the  decisions  in  the  United  States  Su- 
preme Court,  allowing  the  legislature  to  grant  irrevocably  any  essential 
prerogative  of  sovereignty,  require  it  to  be  upon  consideration,  and  in 
the  case  of  corporations,  contemporaneous  with  the  creation  of  the  Bran- 
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chise.  Richmond  11.  Co.  v.  The  Louisa  R.  Co.,  13  Howard,  71. 
Similar  decisions  in  regard  to  the  right  of  the  legislature  to  grant  per- 
petual exemption  from  taxation  to  corporations  and  property,  the  title 
to  which  is  derived  from  the  State,  have  been  made  by  this  court  (llcr- 
rick  v.  Randolph,  13  Vt.  .r>2">) ;  and  in  some  of  the  other  States  (London 
v.  Litchfield,  11  Conn.  251,  and  cases  cited,  (XDonnell  v.  Bailey,  24 
Miss.  3<s(|).  But  these  cases  do  not  affect  to  justify  even  this  express 
exemption  from  taxation  being  held  inviolable,  except  upon  the  ground 
that  it  formed  a  part  of  the  value  of  the  grant,  for  which  the  State  re- 
ceived or  stipulated  for  a  consideration. 

But  in  the  present  case  the  question  arises  upon  the  statute  of  18f)0, 
requiring  all  railways  in  the  State  to  make  and  maintain  cattle-guards 
at  farm-crossings,  and  until  they  do  so,  making  them  liable  for  damage 
done  to  cattle  by  their  engines,  by  reason  of  defect  of  fences  or  cattle- 
guards.  The  defendant's  charter  required  them  to  fence  their  road,  but 
no  express  provision  is  made  in  regard  to  cattle-guards.  There  is  no 
pretence  of  any  express  exemption  in  the  charter  upon  this  subject,  or 
that  such  an  implied  exemption  can  fairly  be  said  to  form  a  condition  of 
the  Act  of  Incorporation,  unless  everything  is  implied  by  grant,  which 
is  not  expressly  inhibited,  whereas  the  true  rule  of  construction  in  re- 
gard to  the  powers  of  corporations  is,  that  they  arc  to  take  nothing  by 
intendment,  but  what  is  necessary  to  the  enjoyment  of  that  which  is 
expressly  granted.  ... 

But  upon  the  principle  contended  for  in  Providence  Bank  v.  Bil- 
lings, supra,  and  sometimes  attempted  to  be  maintained  in  favor  of 
other  corporations,  most  of  the  railways  in  this  State  would  be  quite 
beyond  the  control  of  the  legislature,  as  well  as  to  their  own  police,  as 
that  of  the  State  generally.  For  in  very  few  of  their  charters  are  these 
matters  defined,  or  the  control  of  them  reserved  to  the  legislature. 
Many  of  the  charters  do  not  require  the  roads  to  be  fenced.  But  in 
Quimby  v.  The  Vermont  C<nt.  R.  Co.,  23  Vt.387,  it  was  considered  that 
the  corporation  were  bound,  as  part  of  the  compensation  to  land-owners, 
either  to  build  fences  or  pay  for  them.  The  same  was  also  held  in 
Jforss  v.Boston  and  Maine  R.,  2  Cush.  f>3G.  Anv  other  construction 
will  enable  railroad  corporations  to  take  land  without  adequate  compen- 
sation, which  is  in  violation  of  the  State  Constitution,  and  would  make 
the  charter  void  to  that  extent.  So,  too,  in  regard  to  farm-crossings, 
the  charters  of  many  roads  are  silent.  And  it  has  been  held  that  the 
provision  for  restoring  private  ways  does  not  apply  to  farm-crossings. 
But  the  railways,  without  exception,  built  farm-crossings,  regard- 
ing them  as  an  economical  mode  of  reducing  land  damages,  and  they 
are  now  bound  to  maintain  them,  however  the  case  might  have  been  if 
none  had  been  stipulated  for,  and  the  damages  assessed  accordingly. 
Manning  v.  Eastern  Counties  Railway  Co.,  12  M.  &  W.  237.  So, 
too,  many  of  the  charters  are  silent  as  to  cattle-guards  at  road-cross- 
ings, but  the  roads  generally  acquiesced  in  their  necessity,  both  for  the 
security  of  property  and  persons  upon  the  railroad  and  of  cattle  in  the 
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highway.  For  it  has  been  held  that  this  provision  is  for  the  protection 
of  all  cattle  in  the  highway.  Faiccett  v.  The  York  and  Xorth  Mid- 
land R.  Co..  2  Law  &  Eq.  281) ;  Trow  v.  VWmotit  Cent.  R.  Co.,  24 
Vt.  487.  Thus  making  a  distinction  in  regard  to  the  extent  of  the  lia- 
bility  of  railways  for  damages  arising  through  defect  of  fences,  and 
farm-crossings,  and  cattle-guards,  at  those  points,  and  those  which  arise 
from  defect  of  fences,  and  cattle-guards  at  road-crossings,  the  former 
being  only  for  the  protection  of  cattle,  rightfully  in  the  adjoining  fields, 
as  was  held  in  Jackson  v.  Rutland  &  JJ.  R.  Co.,  25  Vt  150,  and  the 
other  for  the  protection  of  all  cattle  in  the  highway,  unless,  perhaps,  iu 
some  excepted  cases,  amounting  to  gross  negligence  in  the  owners. 
And  there  can  be  no  doubt  of  the  perfect  right  of  the  legislature  to 
make  the  same  distinction  in  regard  to  the  extent  of  the  liability  of  rail- 
ways in  the  Act  of  1850,  if  such  was  their  purpose,  which  thus  becomes 
a  matter  of  construction. 

But  the  present  case  resolves  itself  into  the  narrow  question  of  the 
right  of  the  legislature,  by  general  statute  to  require  all  railways, 
whether  now  in  operation,  or  hereafter  to  be  chartered,  or  built,  to 
fence  their  roads  upon  both  sides,  and  provide  sufficient  cattle-guards 
at  all  farm  and  road  crossings,  under  penalty  of  paying  all  damage 
caused  by  their  neglect  to  comply  with  such  requirements.  It  might  be 
contended  that  cattle-guards  are  a  necessary  part  of  the  fence  at  all 
crossings,  but  that  has  been  questioned,  and  we  think  the  matter  should 
be  decided  upon  the  general  ground.  It  was  supposed  that  the  question 
was  settled  by  this  court,  in  Nelson  v.  V.  <£•  C.  R.  Co.,  2(1  Vt.  717.  The 
general  views  of  the  court  are  there  stated  as  clearly  as  it  could  now  be 
done,  but  as  the  general  question  is  of  vast  importance,  both  to  the  roads 
and  the  public,  and  has  again  been  urged  upon  our  consideration,  we 
have  examined  it  very  much  in  detail. 

"We  think  the  power  of  the  legislature  to  control  existing  railways  in 
this  respect,  may  be  found  in  the  general  control  over  the  police  of  the 
country,  which  resides  in  the  law-making  power  in  all  free  States,  and 
which  is,  by  the  fifth  article  of  the  bill  of  rights  of  this  State,  expressly 
declared  to  reside  perpetually  and  inalienably  in  the  legislature,  which 
is,  perhaps,  no  more  than  the  enunciation  of  a  general  principle  appli- 
cable to  all  free  States,  and  which  cannot,  therefore,  be  violated  so  as 
to  deprive  the  legislature  of  the  power,  even  by  express  grant  to  any 
mere  public  or  private  corporation.  And  when  the  regulation  of  the 
police  of  a  city  or  town,  by  general  ordinances,  is  given  to  such  towns 
and  cities,  and  the  regulation  of  their  own  internal  police  is  given  to 
railroads  to  be  carried  into  effect  by  their  by-laws  and  other  regulations, 
it  is,  of  course  always,  in  all  such  cases,  subject  to  the  superior  control 
of  the  legislature.  That  is  a  responsibility  which  legislatures  cannot 
divest  themselves  of.  if  they  would. 

This  police  power  of  the  State  extends  to  the  protection  of  the  lives, 
limbs,  health,  comfort,  and  quiet  of  all  persons,  and  the  protection  of 
all  property  within  the  State.    According  to  the  maxim,  Sic  utere  tuo  ut 
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alienum  -non  tmlts,  which  being  of  universal  application,  it  must,  of 
course,  be  within  the  range  of  legislative  action  to  define  the  mode  and 
manner  in  which  every  one  may  so  use  his  own  as  not  to  injure  others. 
So  far  as  railroads  are  concerned,  this  police  power  which  icsides  pri- 
marily and  ultimately  in  the  legislature  is  twofold  :  1.  The  police  of 
the  roads,  which,  in  the  absence  of  legislative  control,  the  corporations 
themselves  exercise  over  their  operatives,  and  to  some  extent  over  all 
who  do  business  with  them,  or  come  upon  their  grounds,  through  their 
general  statutes,  and  by  their  ollicers.  We  apprehend  there  c:m  be  no 
manner  of  doubt  that  the  legislature  may,  if  they  deem  the  public  good 
requires  it,  of  which  they  are  to  judge,  and  in  all  doubtful  cases  their 
judgment  is  final,  require  the  several  railroads  in  the  State  to  establish 
and  maintain  the  same  kind  of  police  which  is  now  observed  upon  some 
of  the  more  important  roads  in  the  country  for  their  own  security,  or 
even  such  a  police  as  is  found  upon  the  English  railways,  and  those 
upon  the  continent  of  Europe.  No  one  ever  questioned  the  right  of  the 
Connecticut  Legislature  to  require  trains  upon  all  their  railroads  to  come 
to  a  stand  before  passing  draws  in  bridges  ;  or  of  the  Massachusetts 
Legislature  to  require  the  same  thing  before  passing  another  railroad. 
And  by  parity  of  reason  may  all  railways  be  required  so  to  conduct  them- 
selves, as  to  other  persons,  natural  or  corporate,  as  not  unreasonably 
to  injure  them  or  their  property.  And  if  the  business  of  railways  is 
specially  dangerous,  they  may  be  required  to  bear  the  expense  of  erect- 
ing such  safeguards  as  will  render  it  ordinarily  safe  toothers,  as  is  often 
required  of  natural  persons  under  such  circumstances. 

There  would  be  no  end  of  illustrations  upon  this  subject,  which,  in 
the  detail,  are  more  familiar  to  others  than  to  us.  It  may  be  extended 
to  the  supervision  of  the  track,  tending  switches,  running  upon  the  time 
of  other  trains,  running  a  road  with  a  single  track,  using  improper  rails, 
not  using  proper  precaution  by  way  of  safety  beams  in  case  of  the 
breaking  of  axle-trees,  the  number  of  brakemen  upon  a  train  with  refer- 
ence to  the  number  of  cars,  employing  intemperate  or  incompetent  engi- 
neers and  servants,  running  beyond  a  given  rate  of  speed,  and  a 
thousand  similar  things,  most  of  which  have  been  made  the  subject  of 
legislation  or  judicial  determination,  and  all  of  which  may  be.  liege- 
rutin  v.  Western  li.  Corp.,  1G  Harbour,  3.">3. 

2.  There  is  also  the  general  police  power  of  the  State,  by  which  per- 
sons and  property  are  subjected  to  all  kinds  of  restraints  and  burdens, 
in  order  to  secure  the  general  comfort,  health,  and  prosperity  of  the 
State,  of  the  perfect  right  in  the  legislature  to  do  which  no  question 
ever  was,  or,  upon  acknowledged  general  principles,  ever  can  be  made, 
so  far  as  natural  persons  are  concerned.  And  it  is  certainly  calculated 
to  excite  surprise  and  alarm,  that  the  right  to  do  the  same  in  regard  to 
railways  should  be  made  a  serious  question.  This  objection  is  made 
generally  upon  two  grounds:  1.  That  it  subjects  corporations  to  vir- 
tual destruction  by  the  legislature  ;  and  2.  That  it  is  an  attempt  to  con- 
trol the  obligation  of  one  person  to  another,  in  matters  of  merely  pri- 
vate concern. 


Digitized  by  Google 


CHAP.  V.] 


THORPE  V.  RUTLAND,  ETC.  RAILROAD  CO. 


711 


The  first  point  has  already  been  somewhat  labored.  It  is  admitted 
that  the  essential  franchise  of  a  private  corporation  is  recognized  by  the 
best  authority  as  private  property,  and  cannot  be  taken  without  com- 
pensation, even  for  public  use.  Armington  v.  Bar  net  y  15  Vt.  7 15  ; 
West  Hirer  Bridge  Co.  v.  Dix,  16  Vt.  446,  s.  c.  in  error  in  the  United 
States  Sup.  Ct. ;  G  Howard,  507;  1  Shelford  (Bennett's  ed.),  441,  and 
cases  cited. 

All  the  cases  agree  that  the  indispensable  franchises  of  a  corporation 
cannot  be  destroyed  or  essentially  modified.  This  is  the  very  point 
upon  which  the  leading  case  of  Dartmouth  College  v.  Woodward  was 
decided,  and  which  every  well-considered  case  in  this  country  maintains. 
But  when  it  is  attempted  upon  this  basis  to  deny  the  power  of  regulat- 
ing the  internal  police  of  the  railroads,  and  their  mode  of  transacting 
their  general  business,  so  far  as  it  tends  unreasonably  to  infringe  the 
rights  or  interests  of  others,  it  is  putting  the  whole  subject  of  railway 
control  quite  above  the  legislation  of  the  country.  Many  analogous 
subjects  may  be  adduced  to  show  the  right  of  legislative  control  over 
matters  chiefly  of  private  concern.  It  was  held,  that  a  statute  making 
the  stockholders  of  existing  banks  liable  for  the  debts  of  the  bank  was 
a  valid  law  as  to  debts  thereafter  contracted,  and  binding  to  that  extent 
upon  all  stockholders,  subsequent  to  the  passage  of  the  law.  Stanley 
v.  /Stanley,  26  Maine,  191.  But  where  a  bank  was  chartered  with 
power  to  receive  money  on  deposit,  and  pay  away  the  same,  anil  to  dis- 
count bills  of  exchange,  and  make  loans,  and  a  statute  of  the  State  sub- 
sequently made  it  unlawful  for  any  bank  in  the  State  to  transfer  by 
indorsement  or  otherwise,  any  bill  or  note,  etc.,  it  was  held  that  the 
Act  was  void,  as  a  violation  of  the  contract  of  the  State  with  the  bank 
in  granting  its  charter.  Planters'  Bank  v.  Sharp,  and  Baldwin  v. 
Payne,  6  Howard,  301,  326,327,  332;  Jamison  v.  Planters'  and 
Merchants'  Bank,  23  Alabama,  168.  It  is  true  that  any  statute  de- 
stroying the  business  or  profits  of  a  bank,  and  equally  of  a  railroad,  is 
void.  Hence  a  statute  prohibiting  banks  from  taking  interest,  or  dis- 
counting bills  or  notes,  would  be  void,  as  striking  at  the  very  founda- 
tion of  the  general  objects  and  beneficial  purposes  of  the  charter.  But 
a  general  statute  reducing  the  rate  of  interest,  or  punishing  usury,  or 
prohibiting  speculations  in  exchange  or  in  depreciated  paper,  or  the 
issuing  of  bills  of  a  given  denomination,  or  creating  other  banks  in  the 
same  vicinitv,  have  always  been  regarded  as  valid.  And  while  it  is 
conceded  tlie  legislature  could  not  prohibit  existing  railways  from  carry- 
ing freight  or  passengers,  it  is  believed  that  beyond  all  question,  it 
may  so  regulate  these  matters  as  to  impose  new  obligations  and  restric- 
tions upon  these  roads  materially  affecting  their  profits,  as  by  not  allow- 
ing them  to  run  in  an  unsafe  condition,  as  was  held  as  to  turnpikes. 
State  v.  Bosworth,  13  Vt.  402.  But  a  law  allowing  certain  classes  of 
persons  to  go  toll  free  is  void.  Pingrey  v.  Washburn,  1  Aiken,  2G8. 
So,  too,  chartering  a  railroad  along  the  same  route  of  a  turnpike  is  no 
violation  of  its  rights  {White  Biver  Turnpike  Co.  v.  Vermont  Cent.  ft. 
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Co.,  21  Vt.  500;  Turnpike  Co.  v.  Railway  Co.,  10  Gill  &  Johnson, 
3'J2 )  ;  or  chartering  another  railway  along  the  same  route  of  a  former 
one,  to  whom  no  exclusive  rights  are  granted  in  terms.  Matter  of 
JLunillon  Avenue,  14  Harbour.  405;  or  the  establishment  of  a  free 
way  by  the  side  of  a  toll  bridge  (<  'ha rles  Jiicer  Bridge  v.  Warren 
Bridge,  11  Peters,  420). 

The  legislature,  may  no  doubt,  prohibit  railroads  from  carrying  freight 
which  is  regarded  as  detrimental  to  the  public  health  or  morals,  or  the 
public  safety  generally,  or  they  might  probably  be  made  liable  as  insur- 
ers of  the  lives  and  limbs  of  passengers  as  they  virtually  are  of  freight 
The  late  statute  giving  relatives  the  right  to  recover  damages  where  a 
person  is  killed,  has  wrought  a  very  important  change  in  the  liability  of 
railways,  ten  times  as  much,  probably,  as  the  one  now  under  considera- 
tion ever  could  do.  And  I  never  knew  the  right  of  the  legislature  to 
impose  the  liability  to  be  brought  in  question. 

Hut  the  argument  that  these  cattle-guards  at  farm-crossings  are  of  so 
private  a  character  as  not  to  come  within  the  general  range  of  legisla- 
tive .cognizance,  seems  to  me  to  rest  altogether  upon  a  misapprehension. 
It  makes  no  difference  how  few  or  how  many  persons  a  statute  will  be 
likely  to  affect.  If  it  professes  to  regulate  a  matter  of  public  concern, 
and  is  in  its  terms  general,  applying  equally  to  all  persons  or  property 
coming  within  its  provisions,  it  makes  no  difference  in  regard  to  its 
character  or  validity,  whether  it  will  be  likely  to  reach  one  case  or  ten 
thousand.  A  statute  requiring  powder-mills  to  be  built  remote  from  the 
villages  or  highways,  or  to  be  separated  from  the  adjoining  lands  by 
any  such  muniment  as  may  be  requisite  to  afford  security  to  others' 
property  or  business,  would  probably  be  a  valid  law  if  there  were  but 
one  powder-mill  in  the  State,  or  none  at  all,  and  notwithstanding  the 
whole  expense  of  the  protection  should  be  imposed  upon  the  proprietor 
of  the  dangerous  business.  And  even  where  the  State  legislature  have 
created  a  corporation  for  manufacturing  powder  at  a  give  n  point,  at  the 
time,  remote  from  inhabitants,  if  in  process  of  time  dwellings  approach 
the  locality,  so  as  to  render  the  further  pursuit  of  the  business  at  that 
point  destructive  to  the  interests  of  others,  it  may  be  required  to  be  sus- 
pended or  removed,  or  secured  from  doing  harm,  at  the  sole  expense  of 
such  corporation.  This  very  point  is.  in  effect,  decided  in  regard  to 
Trinity  churchyard,  which  is  a  royal  grant  for  interment,  securing  fees 
to  the  proprietors,  in  the  case  of  Conies  v.  Ttie,  City  of  Neic  York,  7 
C'owen,  585;  and  in  regard  to  The  Presbyterian  Church,  in  their  case 
v.  The  City  of  Xew  York.  5  Cowcn,  538. 

So,  too,  a  statute  requiring  division  fences  between  adjoining  land 
proprietors,  to  be  built  of  a  given  height  or  quality,  although  differing 
from  the  former  law,  would  bind  natural  persons  and  equally*  corpora- 
tions. Hut  a  statute  requiring  land-owners  to  build  all  their  fences  of 
a  given  quality  or  height,  would  no  doubt  be  invalid,  as  an  unwarrant- 
able interference  with  matters  of  exclusively  private  concern.  Hut  the 
farm-crossings  upon  a  railway  are  by  no  means  of  this  character.  They 
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are  division  fences  between  adjoining  occupants,  to  all  intents.  In 
addition  to  this,  they  are  the  safeguards  which  one  person,  in  the  exer- 
cise of  a  dangerous  business,  is  required  to  maintain  in  order  to  pre- 
vent the  liability  to  injure  his  neighbor.  This  is  a  control  by  legislative 
action  coming  within  the  obligation  of  the  maxim,  Sic  vtere  tuo.  and 
which  has  always  been  exercised  in  this  manner  in  all  free  States,  in 
regard  to  those  whose  business  is  dangerous  and  destructive  to  other 
persons'  property  or  business.  Slaughter-houses,  powder-mills,  or 
houses  for  keeping  powder,  unhealthy  manufactories,  the  keeping  of 
wild  animals,  and  even  domestic  animals,  dangerous  to  persons  or  prop- 
crt>",  have  always  been  regarded  as  under  the  control  of  the  legislature. 
It  seems  incredible  how  an\*  doubt  should  have  arisen  upon  the  point  now 
before  the  court.  And  it  would  seem  it  could  not,  except  from  some 
undefined  apprehension,  which  seems  to  have  prevailed  to  a  considerable 
extent,  that  a  corporation  did  possess  some  more  exclusive  powers  and 
privileges  upon  the  subject  of  its  business,  than  a  natural  person  in  the 
same  business,  with  equal  power  to  pursue  and  to  accomplish  it,  which, 
I  trust,  has  been  sutljciently  denied. 

.  I  do  not  now  perceive  any  just  ground  to  question  the  right  of  the 
legislature  to  make  railways  liable  for  all  cattle  killed  by  their  trains. 
It  might  be  unjust  or  unreasonable,  but  none  the  less  competent.  67/7- 
7/1  cm  v.  Central  Railroad,  1  Kelly  (Georgia),  173,  is  sometimes  epioted 
as  having  held  a  different  doctrine,  but  no  such  point  is  to  be  found  in 
the  case.  The  British  Parliament  for  centuries,  and  most  of  the  Ameri- 
can legislatures,  have  made  the  protection  of  the  lives  of  domestic  ani- 
mals, the  subject  of  penal  enactment.  It  would  be  wonderful  if  they 
could  not  do  the  same  as  to  railways  or  if  they  could  not  punish  the 
killing,  by  requiring  them  to  compensate  the  owner,  or,  as  in  the  pres- 
ent case,  to  do  it  until  they  used  certain  precautions  in  running  their 
trains,  to  wit,  maintained  cattle-guards  at  roads  and  farm-crossings. 

There  are  some  few  cases  in  the  American  courts  bearing  more  di- 
rectly upon  the  very  point  before  us.  In  Suydam  v.  Moore,  H  Barbour, 
3fzH,  the  very  same  point  is  decided  against  the  railway  ;  AVillard,  J., 
compares  the  requirement  to  the  law  of  the  road,  the  passing  of  canal- 
boats,  and  keeping  lights  at  a  given  elevation  in  steamboats,  and  says 
it  comes  clearly  within  the  maxim  Sic  uttre  tuo  ;  and  in  Waltfron  v. 
77«r!  Iienssdaer  &  Saratoga  R.  Co.,  Ibid.  -'31)0,  the  same  point  is  de- 
cided, and  the  same  judge  says  the  requirements  of  the  new  Act,  which 
is  identical  with  our  statute  of  1<S.">0,  as  applied  to  existing  railways, 
*'  are  not  inconsistent  with  their  charter,  ami  are,  in  our  judgment,  such 
as  the  legislature  had  the  right  to  make."  They  were  designed  for  the 
public  safety,  as  well  as  the  protection  of  property.  In  Milliman  v. 
77ie  Oswego  &  Syracuse  R.,  10  Barbour,  87,  the  ground  is  assumed 
that  the  new  law  was  not  intended  to  apply  to  existing  roads.  And  no 
doubt  is  here  intimated  of  the  right  of  the  legislature  to  impose  similar 
regulations  upon  existing  railways.  The  N.  Y.  Revised  Statutes  sub- 
ject all  corporate  charters  to  the  control  of  the  legislature,  but  it  has 
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been  there  considered,  that  this  reservation  does  not  extend  to  matters  of 
this  kind,  but  that  the  right  depends  upon  geueral  legislative  authority, 
The  case  of  T/te  Galena  ami  Chicago  Union  Ji.  Co.  v.  Loomis.  13  Illi- 
nois, 518,  decides  the  point  that  the  legislature  may  pass  a  law,  requiring 
all  railways  to  ring  the  bell  or  blow  the  whistle  of  their  engines  imme- 
diately before  passing  highways  at  grade.  The  court  say,  "  The  legis- 
lature has  the  power,  by  general  laws,  from  time  to  time  as  the  public 
exigencies  may  require,  to  regulate  corporations  in  their  franchises,  so 
as  to  provide  for  the  public  safety.  The  provision  in  question  is  a  mere 
police  regulation,  enacted  for  the  protection  and  safety  of  the  public, 
and  in  no  manner  interferes  with,  or  impairs  the  powers  conferred  on 
the  defendants  in  their  Act  of  Incorporation." 

All  farm-crossings  in  England  are  required  to  be  above  or  below 
grade,  so  as  not  to  endanger  passengers  upon  the  road,  and  so  of  all 
road-crossings  there,  unless  protected  by  gates.  I  could  entertain  no 
doubt  of  the  right  of  the  legislature  to  require  the  same  here  as  to  all 
railways,  or  even  to  subject  their  operations  to  the  control  of  a  board  of 
commissioners,  as  has  been  done  in  some  States.  In  liaison  v.  Hew 
York  City,  10  Barbour,  223,  it  was  held,  that  a  ferry,  the  grant  to 
which  was  held,  not  under  the  authority  of  the  State,  but  from  the  city 
of  New  York,  and  which  was  a  private  corporation,  as  to  the  stock- 
might  be  required  by  the  legislature  to  conform  to  such  regulations,  re- 
strictions, and  precautions  as  were  deemed  necessary  for  the  public 
benefit  and  security.  The  opinion  of  Woodbury,  Justice,  in  East  Hart- 
ford v.  Hartford  Bridge  Co.,  10  Howard,  511,  assumes  similar 
grounds,  although  that  case  was  somewhat  different.  The  case  of  Swan 
v.  Williams,  2  Michigan,  427,  denies  that  railways  are  private  corpora- 
tions. But  that  proposition  is  scarcely  maintainable  so  far  as  the  pe- 
cuniary interest  is  concerned.  If  the  stock  is  owned  by  private  persons, 
the  corporation  is  private  so  far  as  the  right  of  legislative  control  is 
concerned,  however  public  the  functions  devolved  upon  it  may  be.  The 
language  of  Marshall,  Chief  Justice,  in  Dartmouth  College  v.  Wood- 
ward, 4  Whcaton,  518,  629,  seems  pertinent  to  the  general  question 
of  what  laws  are  prohibited  on  the  ground  of  impairing  the  obligation  of 
contracts  :  "That  the  framers  of  the  Constitution  did  not  intend  to  re- 
strain the  States  in  the  regulation  of  their  civil  institutions,  adopted  for 
internal  government,  and  that  the  instrument  they  have  given  us  is  not 
to  be  so  construed,  may  be  admitted."  And  equally  pertinent  is  the 
commentary  of  Parsons  on  Contracts,  2  vol.  511,  upon  the  provision  of 
the  United  States  Constitution  in  relation  to  the  obligation  of  contracts. 
"  We  may  say  that  it  is  not  intended  to  apply  to  public  property,  to  the 
discharge  of  public  duties,  to  the  possession  or  exercise  of  public  rights, 
nor  to  any  changes  or  qualifications  in  any  of  these,  which  the  legisla- 
ture of  a  State  may  at  any  time  deem  expedient." 

Wc  conclude  then,  that  the  authority  of  the  legislature  to  make  the 
requirement  of  existing  railways  may  be  vindicated,  because  it  comes 
fairly  within  the  police  of  the  State ;  2.  Because  it  regards  the  division 
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fence  between  adjoining  proprietors  ;  3.  Because  it  properly  concerns  the 
safe  mode  of  exercising  a  dangerous  occupation  or  business  ;  and  4.  Be- 
cause it  is  but  a  reasonable  provision  for  the  protection  of  domestic 
animals,  all  of  which  interests  fall  legitimately  within  the  range  of  legis- 
lative control,  both  in  regard  to  natural  and  artificial  persons. 

Judgment  affirmed.1 

Bennett,  J.,  dissenting. 


WYNEHAMER  v.  THE  PEOPLE. 

THE  PEOPLE  v.  TOYNBEE. 
New  York  Court  ok  Appeals.  1856. 

[13  N,  Y.  378.] 

Wyneoamer,  the  defendant  in  the  court  below  in  the  case  first  above 
entitled,  was,  in  July,  185"),  indicted  at  a  court  of  general  sessions, 
held  in  and  for  the  county  of  Erie,  for  selling  intoxicating  liquors, 
contrary  to  the  provisions  of  the  statute  entitled  "  An  Act  for  the  Pre- 
vention of  Intemperance,  Pauperism,  and  Crime."  2    The  indictment 

1  Thorp  are  some  analogous  subjects  where  legislative  control  has  been  sustained  by 
the  courts  which  may  properly  be  here  alluded  to.  The  expense  of  sidewalks  aud 
curbstones  in  cities  and  towns  has  l>ecn  imposed  upon  adjacent  lots,  chiefly  for  general 
comfort  and  convenience.  Pursuit  v.  Smu  t,  1  Green,  196 ;  City  of  Lowell  v.  Iladley, 
8  Metcalf,  180.  I'nlicensed  persons  tiot  allowed  to  remove  house-dirt  and  offal  from 
the  streets.  Vandtne's  Case,  6  Pick.  187.  Prohibiting  jKirsons  selling  produce  not 
raised  upon  their  own  farms,  from  occupying  certain  stands  in  the  market.  Nightin- 
gale's Case,  11  Pick.  168.  Seo  also  Buffalo  v.  Webster,  10  Wendell,  99;  Bush  v.  .SVa- 
bury,  8  Johns.  327.  Prohibiting  the  driving  or  riding  horses  faster  than  a  walk  in 
certain  streets.  Commonwealth  v.  Worcester,  3  Pick.  462.  Prohibiting  bowling-alleys. 
Tanner  v.  The  Trustees  of  the  Cittf  of  Albion,  5  Hill,  121,  or  the  exhibition  of  stud  horses 
or  stallions  in  public  places.  Nolan  v.  Mayor  of  Franklin,  4  Yerger,  163.  The  same 
may  be  said  of  all  statutes  regulating  the  mode  of  driving  upon  the  highway  or  upou 
bridges,  the  validity  of  which  have  long  been  acquiesced  in. 

The  destruction  of  private  property  in  cities  and  towns,  to  prevent  the  spread  of  con- 
flagrations, is  an  extreme  application  of  the  rule,  compelling  the  subserviency  of  pri- 
vate rights  to  public  security,  in  cases  of  imperious  necessity.  Hut  even  this  has  been 
fully  sustained  after  the  severest  scrutiny.  Hale  v.  Lawrence,  and  other  cases  upon  the 
same  subject;  1  Zabri.skie,  714,  3  Zabriskie,  590,  and  cases  there  referred  to  from  the 
New  York  Reports.  There  is,  in  short,  no  end  to  these  illustrations,  when  we  look 
critically  into  the  police  of  the  large  cities.  One  in  any  degree  familiar  with  this  sub- 
ject would  never  question  the  right  depending  upon  invincible  necessity,  in  order  to 
the  maintenance  of  any  show  of  administrative  authority  among  the  class  of  persons 
with  which  the  city  police  have  to  do.  To  such  men  any  doubt  of  the  right  to  subject 
persons  and  property  to  such  regulations  as  the  public  security  and  health  may  require, 
regardless  of  merely  private  convenience,  looks  like  mere  badinage.  They  can  scarcely 
regard  the  objector  as  altogether  serious.  And  generally,  these  doubts  in  regard  to 
the  extent  of  governmental  authority  come  from  those  who  have  had  small  experience. 
[This  nppears  to  bo  the  Chief  Justice's  note.  See  also  Minneapolis,  frc.  By.  Co.  v.  Em- 
mons, 149  U.  S.  364  (1893).  — Ed.] 

*  The  reporter  does  not  give  the  terms  of  the  statute.  The  following  summary  of 
it  is  taken  from  the  opinion  of  A.  S.  Johnson,  J.,  at  pp.  406-409  :  "  The  sections  which 
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contained  several  counts,  each  of  which  charged  in  substance  that  the 
defendant,  on  a  day  subsequent  to  the  4th  of  July,  1855,  at  the  city  of 

particularly  relate  to  it  arc  substantially  these,  omitting  such  parts  as  do  not  hear 
upon  this  ease:  '  It  shall  be  the  duty  of  every  sheriff,  under  sheriff, deputy  sheriff , con- 
stable, marshal,  or  policeman,  to  arrest  any  person  whom  he  shall  see  actually  engaged 
in  the  commission  of  any  offence  in  violation  of  the  1st  section  of  this  Act,  and  to 
seize  all  liquor  kept  iu  violation  of  said  section,  at  the  time  and  place  of  the  commis- 
sion of  such  offence,  together  with  the  vessels  in  which  the  same  is  contained,  and 
forthwith  to  convey  such  person  before  any  magistrate  of  the  same  city  or  town,  to  be 
dealt  with  according  to  law,  and  to  store  the  liquor  and  vessels  so  seized  in  some  con- 
venient place,  to  be  disposed  of  as  hereinafter  provided.  It  shall  be  the  duty  of  every 
officer  by  whom  any  arrest  and  seizure  shall  be  made,  under  this  section,  to  make  com- 
plaint on  oath  against  the  person  arrested,  and  to  prosecute  such  complaint  to  judg- 
ment and  execution.' —  Laws  of  1855,  p.  340,  §  12.  '  All  liquors  and  vessels  iu  which 
they  are  contained,  which  shall  have  been  found  and  seized  iu  the  possession  of  any 
person  who  shall  have  been  arrested  for  violating  any  provision  of  the  1st  section  and 
not  claimed  by  any  other  person,  shall,  upon  conviction  of  such  person  of  such  offence, 
he  adjudged  forfeited.'  §  13.  When  any  liquor  seized  under  any  provision  of  the 
Act  shall  bo  adjudged  forfeited,  as  provided  iu  any  section  of  the  Act,  it  shall 
he  the  duty  of  the  magistrate  (after  the  determination  is  become  final)  forthwith 
to  issue  a  warrant  commanding  that  the  liquor  be  destroyed.  The  officer  to  whom 
the  warrant  shall  he  delivered  is  to  destroy  it  and  make  a  return  of  the  destruc- 
tion, anil  then  an  execution  is  to  be  issued  to  sell  the  vessels  which  contained  the 
liquor  §  10.  Every  justice  of  the  peace,  police  justice,  county  judge,  city  judge 
(certain  other  officers  in  New  York),  and  in  all  cities  where  there  is  a  recorder's  court, 
the  recorder,  has  power  to  issue  process,  to  hear  and  determine  charges,  and  punish  for 
all  offences  under  the  Act,  and  to  hold  courts  of  special  sessions  for  the  trial  of  such 
offences.  The  section  proceeds:  '  Such  court  of  special  sessions  shall  not  be  required 
to  take  the  examination  of  any  person  brought  before  it  upon  charge  of  an  offenco 
under  the  Act,  but  shall  proceed  to  trial  as  soon  thereafter  as  the  complainant 
can  be  notified.'  Power  to  adjourn,  for  good  cause,  is  given  for  not  exceeding  twenty 
days.  At  the  time  of  joining  issue,  and  not  after,  either  party  may  demand  trial  by 
jury,  in  which  case  the  magistrate  is  to  cause  a  jury  to  be  summoned  and  empanelled, 
as  in  other  criminal  cases  in  courts  of  special  sessions.  §  5.  No  person  who  shall 
have  been  convicted  of  any  offence  against  any  provision  of  the  Act,  or  who  shall  be 
engaged  iu  the  sale  or  keeping  of  intoxicating  liquors,  contrary  to  the  Act,  shall  I* 
competent  to  aet  as  a  juror  upon  any  trial  under  any  provision  of  t  he  Act.  §  lti.  I'pon 
the  trial  of  any  complaint  under  the  Act,  proof  of  the  sale  of  liquor  shall  be  sufficient 
to  sustain  an  averment  of  an  unlawful  sale,  and  proof  of  delivery  shall  be  )>nm't  thcie 
evidence  of  sale.  §  17.  A  violation  of  any  provision  of  the  1st  section  is  made  a  mis- 
demeanor. The  guilty  party  is  to  forfeit  all  liquors  kept  by  him  in  violation  of  the 
section,  and  is  to  be  further  punished  by  a  fine  of  $50  for  the  first  offence ;  for  the  sec- 
ond, by  a  fiuo  of  $100  and  thirty  days'  imprisonment;  for  the  third  and  every  subse- 
quent offence,  by  a  fine  not  less  than  $100,  nor  more  than  $250,  and  by  imprisonment 
for  not  less  than  three,  nor  more  than  six  months.  The  defendant  is  likewise  to  pay 
all  costs  and  fees  provided  in  the  Act;  and  in  default  of  payment  of  any  such  tine, 
costs,  and  fees,  or  any  part  thereof,  the  defendant  is  to  be  committed  until  the  same  are 
paid  '  not  less  than  one  day  per  dollar  of  the  amount  unpaid. '  §  4.  .  .  . 

"  Tho  prohibitory  clause  itself,  ujmiii  which  these  proceedings  are  founded,  consti- 
tutes the  1st  section.  Omitting  certain  exceptions  from  the  prohibition,  which  will  be 
afterwards  noticed,  it  provides  that  intoxicating  liquor  shall  not  be  sold,  or  kept  for 
sale,  or  kept  with  intent  to  be  sold,  by  any  person,  in  any  place  whatsoever:  that  it 
shall  not  1m>  given  away,  nor  be  kept  with  intent  to  be  given  away,  in  any  place  what- 
soever, except  in  a  dwelling-house,  in  no  part  of  which  any  tavern,  store,  grocery,  shop, 
hoarding-house  or  victualling-house,  or  room  for  gambling,  dancing,  or  other  public 
amusement  or  recreation  of  any  kind  is  kept ;  that  it  shall  not  be  kept  or  deposited  in 
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Buffalo,  wilfully  and  unlawfully  and  contrary  to  the  form  of  the  stat- 
ute, sold  to  persons  unauthorized  by  law  to  sell  intoxicating  liquor  to 
the  jury  unknown,  intoxicating  liquor,  to  wit,  a  gill  each  of  rum,  brandy, 
gin,  wine,  whiskey,  and  strong  beer,  without  having  filed  in  the  office 
of  the  clerk  of  the  county  of  Erie  any  undertaking  approved  by  the 
county  judge  of  that  county,  according  to  the  provisions  of  the  2d 
section  of  the  Act.  It  was  further  alleged  in  each  count  of  the  indict- 
ment that  the  liquor  so  sold  was  not  alcohol  manufactured  by  the 
defendant,  or  pure  wine  manufactured  by  him  from  grapes  grown  b\- 
himself;  and  that  the  sale  of  the  liquor  was  not  authorized,  uor  was 
any  right  to  sell  the  same  given  by  any  law  or  treaty  of  the  United 
States.  The  defendant  pleaded  not  guilty ;  and  the  issues  were  tried 
in  the  court  of  general  sessions  by  a  common-law  jury  duly  empan- 
elled. On  the  trial  the  counsel  for  the  people  gave  evidence  tending 
to  prove  that  after  the  4th  da}'  of  July,  18,r>.r),  and  before  the  finding  of 
the  bill  of  indictment,  the  defendant  on  several  occasions  had  sold  and 
delivered  to  different  persons  at  his  bar,  in  Buffalo,  brandy,  in  quan- 
tities less  than  a  pint,  which  was  drank  on  his  premises.  When  the 
people  rested,  the  counsel  for  the  defendant  requested  the  court  to  dis- 
charge the  defendant,  or  to  direct  the  jury  to  render  a  verdict  of  not 

any  place  whatsoever,  except  in  such  a  dwelling-house  as  is  above  described,  or  for 
sacramental  purposes  in  a  church  or  place  of  worship;  or  in  a  place  where  either  some 
chemical,  or  mechanical,  or  medicinal  art,  requiring  the  use  of  liquor,  is  carried  on  as 
a  regular  branch  of  business,  or  while  in  actual  transjwrtatiou  from  one  place  to  an- 
other, or  stored  in  a  warehouse  prior  to  its  reaching  the  place  of  its  destination.  By 
an  exception  in  this  same  section,  liquor  may  be  given  away  as  a  medicine  by  physicians 
pursuing  the  practice  of  medicine  as  a  business,  or  for  sacramental  purposes.  The  sec- 
tion concludes  with  a  provision  that  it  shall  not  apply  to  liquor,  the  right  to  sell  which  in 
this  State  is  given  by  any  law  or  treaty  of  the  t'nited  States. 

"  Hy  §§  2  and  3,  persons  answering  the  description,  doing  the  acts,  and  taking  the 
oaths  prescribed  therein,  may  bo  licensed  to  keep  for  sale,  and  sell  intoxicating  liquor 
and  alcohol  for  mechanical,  chemical, or  medicinal  purposes,  and  wine  for  sacramental 
use.  By  §  22.  the  Act  is  not  to  be  construed  to  prevent  the  sale  of  cider  in  quantities 
not  less  than  ten  gallons  ;  nor  to  prevent  the  manufacturer  of  alcohol,  or  of  pure  wine 
from  grapes  grown  by  him,  from  keeping  or  from  selling  such  alcohol  or  wine,  nor  the 
importer  of  foreign  liqnor  from  keeping  or  selling  the  same  in  the  original  packages 
to  any  person  authorized  by  the  Act  to  fell  such  liquors  ;  nor  to  prohibit  the  manu- 
facture or  keeping  for  sale,  nor  the  selling  burning  fluids  of  any  kind,  perfumery, 
essences,  drugs,  varnishes,  nor  any  other  article  which  may  be  composed  in  part  of 
alcohol  or  other  spirituous  liquors,  if  not  adapted  to  use  as  a  beverage,  or  in  evasion 
of  this  Act. 

"The  foregoing  clauses  contain,  in  substance,  the  prohibition  of  the  Act,  with  the 
exceptions  which  qualify  its  effect. 

"Two  other  provisions  are  necessary  to  be  quoted,  as  they  bear  upon  the  rights 
which  the  owner  of  liquor  has  in  it,  and  the  modes  in  which  he  may  assert  those 
rights.  The  first  is  at  the  close  of  §  16,  and  declares  '  that  no  person  shall  maintain  an 
action  to  recover  the  value  or  possession  of  any  intoxicating  liquor  sold  or  kept  by  him, 
which  shall  be  purchased,  taken,  detained,  or  injured  by  any  other  person,  unless  he 
shall  prove  that  such  liquor  was  sold  according  to  the  provisions  of  the  Act,  or  was  law- 
fully kept  and  owned  by  him.'  The  other  clause  is  at  the  end  of  §  25,  and  provides  that 
'  all  liquor  kept  in  violation  of  any  provision  of  the  Act  shall  be  deemed  and  ia  hereby 
declared  to  be  a  public  nuisance.'  "—Ed. 
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guilt)%  on  the  following  grounds,  viz.:  1.  That  it  was  not  shown  that 
any  offence  had  been  committed  by  the  defendant ;  2.  That  it  did  not 
appear  but  that  the  liquor  alleged  to  have  been  sold  was  liquor,  the 
right  to  sell  which  was  given  by  laws  or  treaties  of  the  United  States, 
nor  but  that  it  was  imported  by  defendant  from  foreign  countries  in 
pursuance  of  the  United  States  laws  ;  3.  That  the  1st  and  4th  sections 
of  the  aforesaid  Act  were  respectively  in  violation  of  the  constitutions 
of  the  United  States  and  of  this  State,  and  void  ;  4.  That  the  said  Act 
was  unauthorized  by  and  in  conflict  with  the  laws  and  treaties  of  the 
Uuitcd  States  and  the  Constitution  of  this  State,  and  therefore  void  : 
5.  That  it  was  not  shown  but  that  the  liquor  alleged  to  have  been  sold 
by  the  defendant  was  authorized  to  be  sold  by  the  Act  of  the  Legislature 
above  referred  to.  The  court  overruled  each  of  the  objections,  and 
decided  that  the  case  must  be  submitted  to  the  jury,  and  the  counsel 
for  the  defendant  excepted.  Thereupon  the  counsel  for  the  defendant 
offered  to  prove  that  the  liquor  alleged  to  have  been  sold  was  imported 
into  this  State  from  a  foreign  country,  under  and  in  pursuance  of  the 
revenue  laws  of  the  United  States,  and  that  the  legal  duties  thereon 
were  paid  ;  that  the  defendant  purchased  such  liquor  from  the  import- 
ers in  the  package  in  which  it  was  imported ;  and  that  it  was  drawn 
from  such  package  and  sold  to  the  persons  and  at  the  times  proved  b}* 
the  witnesses  for  the  prosecution.  The  counsel  for  the  people  admitted 
the  truth  of  the  facts  so  offered  to  be  proved,  but  objected  to  their 
admissibility  as  evidence,  on  the  ground  that  they  were  irrelevant  and 
immaterial.  The  court  so  held  and  excluded  the  evidence,  and  the 
defendant's  counsel  excepted.  The  counsel  for  the  defendant  also 
offered  to  prove  that  the  liquor  sold  by  the  defendant  was  owned  and 
possessed  by  him  previous  to  and  on  the  3d  of  July,  1855  ;  the  counsel 
for  the  people  admitted  the  fact  to  be  so,  but  objected  to  it  as  evi- 
dence on  the  ground  that  it  was  immaterial.  The  objection  was  sus- 
tained, and  the  evidence  excluded,  and  the  defendant's  counsel  excepted. 
At  the  close  of  the  evidence  the  counsel  for  the  defendant  requested 
the  court  to  direct  the  jury  to  acquit  the  defendant,  on  the  grounds 
stated  at  the  close  of  the  evidence  for  the  prosecution.  The  court 
declined  and  the  defendant's  counsel  excepted.  The  counsel  for  the 
defendant  also  requested  the  court  to  charge  the  jury  that  the  people 
must  prove  that  the  liquor  sold  by  the  defendant  was  intoxicating ;  the 
court  as  to  this  request  charged,  that  if  it  was  proved  that  the  defend- 
ant sold  brandy,  this  was  intoxicating  liquor  within  the  meaning  of  the 
Act;  and  the  defendant's  counsel  again  excepted.  The  jury  found  the 
defendant  guilty ;  and  the  court  sentenced  him  to  pay  a  fine  of  fifty 
dollars,  and  to  be  committed  until  the  same  was  paid.  The  judgment 
was  affirmed  by  the  Supreme  Court  sitting  in  the  eighth  district.  See 
20  Barbour,  507.    The  defendant  sued  out  a  writ  of  error. 

Toynbee,  the  defendant  in  the  case  secondly  above  entitled,  was,  on 
the  1 7th  of  July,  1855,  arrested  by  Mathews,  a  police  officer  of  the 
city  of  Brooklyn,  and  brought  before  a  police  justice  of  that  city,  with- 
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out  any  precept  for  his  arrest  having  been  issued.  When  he  brought 
him  before  the  justice,  Mathews  made  a  complaint  in  writing,  verified 
by  his  oath,  which  stated  that  on  the  day  of  the  arrest  the  complainant 
saw  the  defendant  at  a  place  which  was  specified,  in  Brooklyn,  sell  and 
keep  for  sale,  and  have  in  his  possession,  with  intent  to  sell,  intoxicat- 
ing liquors,  to  wit,  brandy  and  champagne ;  that  the  complainant  saw 
the  defendant  engaged  in  selling  liquor,  to  wit,  brandy,  in  violation  of  the 
Act  for  the  prevention  of  iutempcranee,  pauperism,  and  crime ;  that 
the  offence  consisted  in  selling  one  glass  of  brandy  and  one  bottle  of 
champagne ;  that  the  complainant  had  arrested  the  defendant  and 
brought  him  before  the  justice  to  answer  the  charge,  and  to  be  dealt 
with  according  to  law ;  and  that  at  the  time  and  place  of  the  offence, 
he,  the  complainant,  seized  the  said  brandy  and  champagne,  with  the 
bottles  in  which  they  were  contained,  and  had  stored  them  in  a  con- 
venient place,  to  be  disposed  of  as  provided  by  the  aforesaid  Act. 
The  defendant  asked  to  be  discharged,  on  the  ground  that  the  Act  was 
unconstitutional,  and  on  the  further  ground  that  the  complaint  did  not 
set  forth  facts  sufficient  to  constitute  an  ofTeuce  by  the  defendant.  His 
application  was  denied.  lie  then  objected  to  being  tried  by  a  court  of 
special  sessions,  and  offered  to  give  bail  for  his  appearance  at  the  next 
court  having  criminal  jurisdiction.  The  justice  overruled  the  objection, 
refused  to  take  bail,  and  required  the  defendant  to  plead  to  the  charge. 
The  defendant  pleaded  not  guilty,  and  thereupon  the  complainant  was 
sworn  and  testified  that  the  defendant  kept  a  hotel  in  Brooklyn,  in  the 
basement  of  which  he  kept  a  bar-room  ;  that  on  the  17th  of  July,  he, 
the  witness,  saw  the  defendant  sell  a  glass  of  brandy  and  a  bottle  of 
champagne,  which  were  intoxicating  liquors,  and  that  the  defendant 
kept  for  sale  in  his  bar-room  such  liquors.  He  further  testified  that 
the  champagne  was  imported  liquor ;  and  that  he,  the  witness,  on  the 
occasion  aforesaid,  seized  and  took  into  his  possession  the  bottle  of 
brandy  from  which  the  defendant  sold,  and  the  bottle  of  champagne 
which  he  had  sold  and  was  in  the  act  of  delivering.  The  foregoing  is 
the  substance  of  all  the  evidence.  The  court  found  the  defendant 
guilty  of  selling  and  having  in  his  possession  with  intent  to  sell,  in- 
toxicating liquors,  as  charged  in  the  complaint,  adjudged  him  guilty  of 
a  misdemeanor,  and  sentenced  him  to  pay  a  fine  of  850,  and  So.87  costs 
of  the  proceedings,  and  that  he  be  imprisoned  until  the  same  were  paid, 
not  exceeding  fifty-six  days.  The  court  further  adjudged  that  the 
liquor  seized  be  forfeited,  and  that  a  warrant  for  its  destruction  be 
issued.  On  appeal  by  the  defendant,  the  judgment  was  reversed  by  the 
Supreme  Court  at  a  general  term  in  the  second  district.  See  20  Barb. 
108.    The  people  appealed  to  this  court.  .  .  . 

A.  J.  Parker,  for  the  plaintiff  in  error,  in  the  case  first  entitled. 

A.  fiawin,  for  the  people. 

J.  M.  Van  Cott,  for  the  people,  in  the  case  secondly  entitled. 
John  A.  Lolt,  for  the  defendant.  .  .  . 

Hubbard,  J.    The  first  ground  assumed  by  the  appellant's  [Toyn- 
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bee's]  counsel  on  the  argument  was,  that  the  sale  of  imported  liquor 
in  a  less  quantity  than  the  package  of  importation  was  contrary  to  the 
provisions  of  the  Act  under  which  the  defendant  was  convicted.  This 
is  clearly  a  tenable  position.  In  the  view  which  I  take  of  the  law  in 
this  case,  it  is  not  very  essential  that  this  proposition  be  considered  at 
much  length.  .  .  . 

The  Aet  in  question,  by  the  exception  alluded  to,  expressly  refrains 
from  all  interference  with  the  operation  of  the  laws  of  Congress  or  w  ith 
the  right  of  sale  of  the  importer  as  above  stated,  and  hence  is  not 
obnoxious  to  the  objection  I  am  considering.1 

The  next  question  to  be  considered  relates  to  the  prohibitory  char- 
acter of  the  law,  and  its  vindicatory  provisions  as  it  respects  existing 
rights  of  property  in  liquor  at  the  time  the  Act  took  effect.  This  is 
purely  a  question  of  legislative  power,  under  the  fundamental  law.  It 
is  needless  to  sav  that  the  courts  have  no  concern  with  the  wisdom  or 
expediency  of  the  enactment  to  accomplish  the  beneficent  ends  indi- 
cated by  the  title.  The  policy  of  this  government,  from  its  foundation, 
certainly  vindicates  the  political  necessity  and  economy  of  stringent 
laws  circumscribing  the  sale  of  spirituous  liquors.  I  entertain  no  doubt 
of  the  constitutional  competency  of  the  legislature  to  prohibit  entirely 
the  commerce,  within  the  State,  in  liquor  as  a  beverage,  by  laws  pro- 
spective in  their  operation.  If,  in  the  judgment  of  the  legislature,  the 
public  welfare  required  it,  the  future  production,  manufacture,  or  acqui- 
sition of  liquor  might  be  prohibited.  The  sovereign  pow  er  of  the  State 
in  all  matters  pertaining  to  the  public  good,  the  health,  good  order,  and 
morals  of  the  people,  is  omnipotent.  Laws  intended  to  promote  the 
welfare  of  society  are  within  legislative  discretion,  and  cannot  be  the 
just  subject  of  judicial  animadversion,  except  when  it  is  seen  that 
the  constitutional  guarantees  of  private  property  have  been  invaded. 
The  police  power  is,  of  necessity,  despotic  in  its  character,  commen- 
surate with  the  sovereignty  of  the  State ;  and  individual  rights  of 
property,  beyond  the  express  constitutional  limits,  must  yield  to  its 
exercise.  And  in  emergencies,  it  may  be  exercised  to  the  destruction 
of  property,  without  compensation  to  the  owner,  and  even  without  the 
formality  of  a  legal  investigation.  It  is  upon  this  principle  that  health 
and  quarantine  laws  are  established  ;  that  a  building  is  blown  up  to 
arrest  a  conflagration  in  a  populous  town  ;  that  the  public  market  is 
purged  of  infectious  articles;  that  merchandise  on  ship-board,  infested 
with  pestilence,  is  cast  into  the  deep,  and  public  nuisances  are  abated. 
It  is  the  public  exigency  which  demands  the  summary  destruction, 
upon  the  maxim  that  the  safety  of  society  is  the  paramount  law.  It  is 
the  application  of  the  personal  right  or  principle  of  self-preservation  to 
the  body  politic.  I  know  of  no  limits  to  the  exercise  of  the  police 
power  vested  in  the  legislature,  except  the  restrictions  contained  in  the 
written  constitution.     Under  our  system  of  government,  with  co-or- 

1  See  Brown  v.  MJ.,  12  Wheat.  419.  —  Ed. 
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dinatc  branches,  each  independent  within  its  sphere,  ami  all  deriving 
their  powers  from  a  common  source,  the  fundamental  law,  one  cannot 
exercise  a  supremacy  over  the  other,  except  as  it  finds  its  warrant  for 
it  in  that  law.  The  judiciary  possesses  no  legitimate  authority  over  Acts 
of  the  Legislature,  aside  from  the  constitutional  grant;  and  even  this 
authority  is  exercised  in  an  indirect  manner,  when  its  powers  are 
appealed  to,  to  carry  a  statutory  law  into  effect ;  and  then  only  as  it 
respects  the  individual  rights  of  property  or  person. 

It  is  said  that  this  idea  of  the  omnipotence  of  the  legislature,  aside 
from  the  express  constitutional  restrictions,  is  a  fallacy.  It  is  con- 
ceded that  all  power  emanates  from  the  people,  and  that  the  written 
Constitution  clothes  the  legislature  with  all  the  power  it  possesses. 
But  the  grant  of  i>ower  in  that  instrument  is  general,  of  all  the  legis- 
lative power  of  the  State ;  what  this  is  precisely,  is  not  and  cannot 
well  be  defined.  Aside  from  the  express  limitations,  it  is  believed  to 
embrace  all  the  common-law  power  which  the  legislature  would  have 
possessed  had  the  fundamental  law  remained,  as  in  England,  a  part  of 
the  unwritten  law  of  the  State.  This  is  by  no  means  an  alarming  propo- 
sition. The  Declaration  of  Rights,  forming  the  guarantee  of  personal 
liberty  and  property  in  the  first  article  of  the  Constitution,  when  con- 
strued according  to  its  full  spirit  and  intent,  is  quite  ample  to  protect 
the  citizen  against  the  unauthorized  encroachments  of  the  legislature  ; 
to  protect  against  all  sumptuary  laws  and  laws  of  kindred  character, 
which  have  not  the  public  good  for  their  object.  I  am  opposed  to  the 
judiciary  attempting  to  set  bounds  to  legislative  authority,  or  declaring 
a  statute  invalid  upon  any  fanciful  theory  of  higher  law  or  first  prin- 
ciples of  natural  right  outside  the  Constitution.  If  the  courts  may 
imply  limitation,  there  is  no  bound  to  implication  except  judicial  dis- 
cretion, which  must  place  the  courts  above  the  legislature  and  also  the 
Constitution  itself.  This  is  hostile  to  the  theory  of  the  government. 
The  Constitution  is  the  only  standard  for  the  courts  to  determine  the 
question  of  statutory  validity. 

There  is  no  constitutional  restriction  ujwn  the  power  of  the  legisla- 
ture in  the  regulation  of  the  sale  or  traffic  in  intoxicating  drinks, 
whether  affecting  existing  rights  of  property  in  liquor  or  not.  As  a 
scheme  of  regulation,  the  degree  of  the  limitation  of  the  sale  or  traffic 
is  a  matter  of  legislative  discretion.  The  fault  of  the  present  law  is. 
that  it  does  not  profess  to  be  a  scheme  of  regulation.  There  is  no 
attempted  discrimination  between  liquor  owned  at  the  time  the  law  took 
effect  and  that  acquired  afterwards.  I  have  reflected  with  much  atten- 
tion to  see  whether  the  courts  could  not  make  the  discrimination,  for 
instance,  as  a  question  of  fact,  to  be  ascertained  in  a  given  case,  but  I 
have  encountered  the  insurmountable  difficulty,  that  the  legislature 
plainly  intended  that  there  should  be  no  such  distinction.  No  defence 
on  a  trial  could  be  admitted  on  such  ground,  for  the  reason  that  it 
would  be  against  the  manifest  |K>liey  of  the  Act.  It  is  the  intent  of  the 
statute  alone  which  the  courts  are  authorized  to  execute, 
vor..  i.  — 4G 
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The  prohibitory  feature  of  the  law  must,  therefore,  be  regarded  as 
extending  to  all  liquor  in  the  State  at  the  time  the  Act  took  effect.  In 
this  aspect  I  will,  in  a  few  words,  give  my  views  of  its  unconstitution- 
ality as  it  respects  vested  rights  of  property  in  liquor,  under  the  organic 
law,  which  forbids  the  citizen  being  deprived  of  his  property  without 
due  process  of  law.  That  liquor  is  recognized  by  the  law  as  property, 
that  the  Constitution  knows  no  distinction  in  its  guarantees  of  the 
rights  of  property  cf  all  kinds,  that  the  constitutionality  of  the  law  is 
to  be  tested  the  same  as  though  it  related  to  some  other  and  perhaps 
bettor  species  of  property,  is  not  questioned.  The  Constitution  sur- 
rounds liquor,  as  property,  with  the  same  inviolability  as  any  other 
species  of  property.  There  can  be  no  room,  I  think,  for  difference  of 
opinion  as  to  the  meaning  of  the  phrase,  "due  process  of  law, "as  used 
in  the  Constitution.  It  means  an  ordinary  judicial  proceeding.  In  a 
criminal  case,  an  arraignment,  formal  complaint,  confronting  of  wit- 
nesses, a  trial,  and  regular  conviction  and  judgment.  When  a  for- 
feiture of  property  is  made  a  part  of  the  punishment,  as  in  this  case, 
the  judgment  embracing  it  would,  in  its  effect,  deprive  the  offender  of 
his  property  in  the  constitutional  method.  I  think  it  competent  for  the 
legislature  to  declare  a  forfeiture  of  liquor,  which  au  offender  may  have 
in  possession,  as  a  mode  of  punishment ;  and  if  the  law  in  question  was 
in  other  respects  constitutional,  I  should  uphold  the  judgment  of  for- 
feiture in  this  case  as  entirely  proper.  But  the  portion  of  the  law 
which  authorizes  the  seizure  and  destruction  of  liquor,  where  the  pro- 
secution or  conviction  of  the  owner  is  not  contemplated,  I  should  not 
hesitate  to  pronounce  void,  as  property  is  thus  destroyed  or  the  citizen 
deprived  of  it  without  process  of  law.  It  is  not  pretended,  nor  can  it 
be,  that  property  which  is  not  par  ste  a  nuisance  can  be  annihilated  by- 
force  of  a  statute  alone,  or  by  proceeding  in  rem  for  the  punishment  of 
a  personal  offence.  Liquor  is  not  a  nuisance  per  se,  nor  can  it  be  made 
so  by  a  simple  legislative  declaration.  It  does  not  stand  in  the  cate- 
gory of  common  nuisances  which  of  themselves  endanger  the  welfare  or 
safety  of  society.  It  is  its  use  and  abuse  as  a  beverage  which  gives  it 
its  offensive  character.  Otherwise  it  is  entirely  inoffensive.  In  my 
judgment,  therefore,  it  cannot  be  confiscated  to  prevent  its  misuse,  except 
through  a  prosecution  against  the  owner  in  personam. 

But  it  is  said  that  this  law  does  not  assume  to  deprive  any  one  of 
his  property  in  liquor ;  that  the  owner  is  allowed  to  retain  the  unmolested 
custody  and  personal  use  of  it,  according  to  his  pleasure.  It  is  true 
that  the  owner  may  not  be  molested  in  this  enjoyment,  provided  he 
keeps  it  in  his  dwelling-house,  if  fortunate  enough  to  possess  a  domicil. 
I  apprehend  that  by  a  fair  construction  of  the  law  he  is  forbidden, 
under  a  severe  penalty,  from  keeping  it  elsewhere,  except  for  mechan- 
ical and  other  specified  uses,  although  innocent  of  any  intent  to  sell. 
I  have  examined  the  1st  section  of  the  law  with  care,  to  see  if  it 
could  not  be  construed  in  such  manner  as  to  make  the  keeping  in 
any  place  except  a  dwelling-house,  criminal  only  when  accompanied 
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with  an  intent  to  sell.  But  the  section  cannot  be  so  construed. 
The  language  is  too  clear  to  admit  of  a  doubt  as  to  the  intention 
of  the  legislature.  The  keeping  or  deposit  in  any  place,  except  in 
a  dwelling-house,  or  place  where  some  trade  or  business  is  carried  on 
requiring  its  use,  is  prohibited,  and  by  the  4th  section  of  the  Act  such 
keeping  or  deposit  is  a  crime.  This,  certainly,  is  a  most  extraordinary 
provision,  which  must  have  the  effect  to  render  a  person  a  criminal  who 
was  so  unfortunate  as  to  have  a  quantity  of  liquor  on  hand  in  a  for- 
bidden place  at  the  time  the  law  took  effect,  although  he  had  no  intent 
to  violate  the  law  by  selling.  A  person  thus  circumstanced  woul  l  have 
but  one  of  two  alternatives  to  avoid  criminality,  either  just  before  the 
law  took  effect  to  remove  the  liquor  to  a  dwelling-house,  or  to  a  shop 
for  mechanical  and  other  prescribed  uses,  or  destroy  it  with  his  own 
hand.  I  can  scarcely  credit  that  the  legislature  designed  the  law  to 
have  this  effect ;  but  no  other  construction  can  be  put  upon  the  lan- 
guage of  the  1st  section  of  the  law,  and  we  are  bound  to  suppose,  judi- 
cially, that  the  legislature  intended  what  their  words  import. 

The  law  does  not  even  countenance  the  exportation  of  the  liquor 
after  it  took  effect.  The  plain  design  of  the  law  seems  to  have  been  to 
cut  off  the  liquor  itself,  to  insure  its  destruction,  by  circumscribing  the 
keeping  of  it,  and  authorizing  its  seizure,  if  kept  in  a  forbidden  place, 
or  with  a  criminal  intent  to  sell.  The  entire  right  of  sale,  within  the 
State  at  least,  is  prohibited,  and  in  this,  in  my  judgment,  consists  the 
error  of  the  law  as  it  respects  liquor  owned  when  the  law  went  into 
operation.  If  there  had  been  any  right  of  sale  within  the  State  pre- 
served, for  instance,  to  a  licensed  vendor,  although  of  minor  importance, 
it  would  have  been  sufficient,  perhaps,  to  have  impressed  the  law  with  a 
character  of  regulation,  and  saved  its  valid  it}'. 

But  the  abolition  of  all  right  of  sale  in  the  State  is  equivalent  to  and 
is  a  substantial  deprivation  of  the  owner  of  his  property.  The  right  of 
sale  is  of  the  very  essence  of  property  in  any  article  of  merchandise  ; 
it  is  its  chief  characteristic  ;  take  away  its  vendible  quality  and  the 
article  is  practically  destroyed.  As  applied  to  merchandise  of  mis- 
description, this  effect  can  be  judicially  seen.  Even  if  the  law  al- 
lowed exportation,  that  would  be  of  such  minor  importance  as  not  to 
save  the  law  from  the  charge  of  effectually  depriving  the  owner  of  his 
property  in  the  liquor.  It  is  but  of  trilling  value  after  the  entire  domes- 
tic market  is  closed  against  it. 

I  am  unable,  therefore,  to  avoid  the  conclusion  that  the  prohibition  in 
the  1st  section  of  the  law  is  invalid,  inasmuch  as  it  makes  no  discrimina- 
tion, nor  allows  the  courts  to  make  any,  but  extends  to  all  liquor, 
irrespective  of  the  time  of  its  acquisition  ;  and  that,  by  closing  the 
domestic  or  State  market,  it  in  effect  substantially  deprives  the  owner 
of  liquor,  acquired  before  the  law  took  effect,  of  his  vested  right  of  prop- 
erty therein,  without  due  process  of  law. 

At  the  trial  before  the  police  justice,  the  defendant  offered  bail  for 
his  appearance  before  a  higher  court  having  criminal  jurisdiction.  It 
was  an  error  for  the  court  to  refuse  to  receive  it.    I  am  well  satisfied 
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that  the  defendant  had  a  constitutional  right  to  be  tried  by  a  common- 
law  jury  of  twelve  men,  aud  that  to  this  end  he  should  have  been 
allowed  to  give  bail  to  appear  before  a  tribunal  where  such  a  jury  could 
be  obtained.  .  .  . 

I  am  of  the  opinion,  therefore,  that  the  judgment  of  the  Supreme  Court 
ought  to  be  allirmed.  .  .  . 

[Other  opinions  are  reported,  by  Comstock,  A.  S.  Johnson,  Selden, 
Mitchell,  and  T.  A.  Johnson,  JJ.,  and  a  brief  summary  of  an  opinion 
by  Demo,  C.  J.    The  reporter  then  adds  the  following  statement:] 

On  deciding  these  cases,  the  court  passed  upon  and  affirmed  the  fol- 
lowing propositions  : 

1.  That  the  prohibitory  Act,  in  its  operation  upon  property  in  in- 
toxicating liquors  existing  in  the  hands  of  any  person  within  this  State 
when  the  Act  took  effect,  is  a  violation  of  the  provision  in  the  Consti- 
tution of  this  State  which  declares  that  no  person  shall  be  "  deprived 
of  life,  liberty,  or  property,  without  due  process  of  law."  That  the 
various  provisions,  prohibitions,  and  penalties  contained  in  the  Act  do 
substantially  destroy  the  property  in  such  liquors  in  violation  of  the 
terms  and  spirit  of  the  constitutional  provision. 

2.  That  inasmuch  as  the  Act  does  not  discriminate  between  such 
liquors  existing  when  it  took  effect  as  a  law,  and  such  as  might  there- 
alter  be  acquired  by  importation  or  manufacture,  and  does  not  counte- 
nance or  warrant  any  defence  based  upon  the  distinction  referred  to, 
it  cannot  be  sustained  in  respect  to  any  such  liquor,  whether  existing 
at  the  lime  the  Act  took  effect  or  acquired  subsequently  ;  although  all 
the  judges  were  of  opinion  that  it  would  be  competent  for  the  legisla- 
ture to  pass  such  an  Act  as  the  one  under  consideration  (except  as  to 
some  of  the  forms  of  proceeding  to  enforce  it),  provided  such  Act  should 
be  plainly  and  distinctly  prospective  as  to  the  property  on  which  it  should 
operate. 

3.  That  the  criminal  proceeding  in  a  court  of  special  sessions 
authorized  by  the  said  Act  is  unconstitutional  and  void  because  the 
accused  is  thereby  deprived  of  the  right  of  trial  by  jury,  guaranteed 
by  the  Constitution. 

Demo,  C.J.,  A.  S.  Johnson,  Comstock,  Selden,  aud  Hubbard,  Js., 
concurred  in  the  foregoing  propositions. 

Mitchell,  J.,  dissented  from  the  first  and  second,  and  concurred  in 
the  third. 

T.  A.  Johnson  and  Wright,  Js.,  dissented  from  all  of  them. 

All  the  judges,  except  T.  A.  Johnson,  Wright,  and  Mitchell,  were 
in  favor  of  reversing  the  judgment  of  the  Supreme  Court,  and  of  the 
court  of  general  sessions  in  the  case  of  Wynehamer. 

All  the  judges,  except  T.  A.  Johnson  and  Wright,  were  in  favor  of 
affirming  the  judgment  of  the  Supreme  Court,  which  reversed  that  of  the 
court  of  special  sessions  in  the  case  of  Toynbee. 

Judgments  accordingly.1 

>  Compare  State  v.  Gilman,  33  W.  Va,  146  (1889).  —  Ed. 
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BERTHOLF  v.  O'REILLY. 
New  York  Court  of  Appeals.  1878. 

[74  X.  V.  509.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court, 
in  the  second  judicial  department,  affirming  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict.    (Reported  below,  8  Hun,  1(3.) 

The  nature  of  the  action  and  the  facts  are  set  forth  suflieieutly  in  the 
opinion. 

Lewis  E.  Cnrr,  for  appellant. 

W.  J.  GroOy  for  respondent 

Andrews,  J.  .  .  .  This  action  is  brought  by  the  plaintiff  against  the 
defendant,  as  the  landlord  of  hotel  premises,  let  with  knowledge  that 
intoxicating  liquors  were  to  be  sold  therein  by  the  lessee,  to  recover  the 
value  of  a  horse  owned  by  the  plaintiff,  which  died  in  consequence  of 
having  been  overdriven  by  the  plaintiffs  son  while  in  a  state  of  intoxi- 
cation, produced  in  part  by  liquor  sold  him  by  the  lessee  at  his  bar  on 
the  leased  premises.  .  .  . 

All  the  elements  of  the  landlord's  liability  under  the  Act  [the  Civil 
Damage  Act  of  April  2'J,  1873]  exist  in  this  case,  viz. :  the  leasing 
of  premises  with  knowledge  that  intoxicating  liquors  were  to  be  sold 
thereon  ;  the  sale  by  the  tenant,  producing  intoxication ;  and  the  act  of 
the  intoxicated  person,  causing  injury  to  the  property  of  the  plaintiff. 

The  question  we  arc  now  to  determine  is  whether  the  legislature  has 
the  power  to  create  a  cause  of  action  for  damages,  in  favor  of  a  person 
injured  in  person  or  property  by  the  act  of  an  intoxicated  person,  against 
the  owner  of  real  property,  whose  only  connection  with  the  injury  is 
that  he  leased  the  premises  where  the  liquor  causing  the  intoxication 
was  sold  or  given  away,  with  knowledge  that  intoxicating  liquors  were 
to  be  sold  thereon. 

To  realize  the  full  force  of  this  inquiry  it  is  to  be  observed  that  the 
leasing  of  premises  to  be  used  as  a  place  for  the  sale  of  liquors  is  a  law- 
ful act,  not  prohibited  by  this  or  any  other  statute.  The  liability  of  the 
landlord  is  not  made  to  depend  upon  the  nature  of  the  aet  of  the  tenant, 
but  exists  irrespective  of  the  fact  whether  the  sale  or  giving  away  of  the 
liquor  was  lawful  or  unlawful,  that  is,  whether  it  was  authorized  by  the 
license  law  of  the  State,  or  was  made  in  violation  of  that  law.  Nor 
does  the  liability  depend  upon  any  question  of  negligence  of  the  landlord 
in  the  selection  of  the  tenant,  or  of  the  tenant  in  selling  the  liquor. 
Although  the  person  to  whom  liquor  is  sold  is  at  the  time  apparently 
a  man  of  sober  habits  and,  so  far  as  the  vendor  knows,  one  whose  appe- 
tite for  strong  drink  is  habitually  controlled  by  his  reason  and  judgment, 
yet  if  it  turns  out  that  the  liquor  sold  causes  or  contributes  to  the  intoxi- 
cation of  the  pel  son  to  whom  the  sale  or  gift  is  made,  under  the  influence 
of  w  hich  he  commits  an  injury  to  person  or  property,  the  seller  and  his 
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landlord  are  by  the  Act  made  jointly  and  severally  responsible.  The 
clement  of  care  or  diligence  on  the  part  of  the  seller  or  landlord  does 
not  enter  into  the  question  of  liability.  The  statute  imposes  upon  the 
dealer  and  the  landlord  the  risk  of  any  injury  which  may  be  caused  by 
the  trallic.  It  cannot  be  denied  that  the  liability  sought  to  be  imposed 
by  the  Act  is  of  a  very  sweeping  character  and  may,  in  many  cases, 
entail  severe  pecuniary  liability,  and  its  language  may  include  cases  not 
within  the  real  purpose  of  the  enactment.  The  owner  of  a  building  who 
lets  it  to  be  occupied  for  the  sale  of  general  merchandise,  including 
wines  and  liquors,  may,  under  the  Act,  be  made  liable  for  the  acts  of 
an  intoxicated  person,  where  his  only  fault  is  that  he  leased  the  premises 
for  a  general  business,  including  the  side  of  intoxicating  liquors,  in  the 
same  way  as  other  merchandise.  The  liability  is  not  restricted  to  the 
results  of  intoxication  from  liquors  sold  or  given  away  to  be  drank  on 
the  premises  of  the  seller.  There  is  no  way  by  which  the  owner  of  real 
property  can  escape  possible  liability  for  the  results  of  intoxication 
where  he  leases  or  permits  the  occupation  of  his  premises,  with  the 
knowledge  that  the  business  of  the  sale  of  liquors  is  to  be  carried  on  on 
the  premises,  whether  alone  or  in  connection  with  other  merchandise, 
or  whether  they  are  to  be  sold  to  be  drank  on  the  premises  or  to  be  car- 
ried away  and  used  elsewhere.  His  only  absolute  protection  against 
the  liability  imposed  by  the  Act  is  to  be  found  in  not  using  or  permitting 
the  premises  to  be  used  for  the«ale  of  intoxicating  liquors. 

The  question  whether  the  Act  under  consideration  is  a  valid  exercise 
of  legislative  power  is  to  be  determined  solely  by  reference  to  constitu- 
tional restraints  and  prohibitions.  The  legislative  power  has  no  other 
limitation.  .  .  . 

There  arc  two  general  grounds  upon  which  the  Act  in  question  is 
c  laimed  to  be  unconstitutional ;  Jirst,  that  it  operates  to  restrain  the 
lawful  use  of  real  property  by  the  owner,  inasmuch  as  it  attaches  to  the 
particular  use  a  liability,  which  substantially  amounts  to  a  prohibition 
of  such  use,  and,  as  to  the  seller,  imposes  a  pecuniary  responsibility, 
which  interferes  with  the  traffic  in  intoxicating  liquors,  although  the 
business  is  authorized  by  law  ;  and  second,  that  it  creates  a  right  of 
action  unknown  to  the  common  law,  and  subjects  the  property  of  one 
person  to  be  taken  in  satisfaction  of  injuries  sustained  by  another 
remotely  resulting  from  an  act  of  the  person  charged,  which  act  may  be 
neither  negligent  or  wrongful,  but  may  be,  in  all  respects,  in  conformity 
with  law.  The  Act,  it  is  said,  in  effect  authorizes  the  taking  of  private 
property  without  44  doe  process  of  law,"  contrary  to  article  1,  section  G, 
of  the  Constitution,  and  is  also  a  violation  of  the  first  section  of  the 
same  article,  which  declares  that  "  no  member  of  this  State  shall  be 
disfranchised,  or  deprived  of  any  of  the  rights  or  privileges  secured  to 
any  of  the  citizens  thereof,  unless  by  the  law  of  the  land  or  the  judgment 
of  his  peers."  If  the  Act  is  "due  process  of  law."  within  the  sixth 
section  of  the  first  article,  it  is  manifest  that  it  is  valid  within  the  other 
section  to  which  reference  is  made. 
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The  right  of  the  State  to  regulate  the  traffic  iu  intoxicating  liquors, 
withiu  its  limits,  has  been  exercised  from  the  foundation  of  the  govern- 
ment, and  is  not  open  to  question.  The  State  may  prescribe  the  persons 
by  whom  and  the  conditions  under  which  the  traffic  may  be  carried  on. 
It  ma}'  impose  upon  those  who  act  under  its  license  such  liabilities  and 
penalties  as  in  its  judgment  are  proper  to  secure  society  against  the 
dangers  of  the  traffic  and  individuals  against  injuries  committed  by 
intoxicated  persons  under  the  influence  of  or  resulting  from  then- 
intoxication. 

The  licensee,  by  accepting  a  license  and  acquiring  thereby  a  privilege 
from  the  State  to  engage  in  the  traffic,  a  privilege  confined  to  those  who 
are  licensees  and  withheld  from  all  other  citizens,  takes  it  subject  to 
such  conditions  as  the  legislature  may  attach  to  its  exercise.  He  con- 
sents to  be  bound  by  the  conditions  when  he  accepts  the  license,  and 
the  State  is  the  sole  judge  of  the  reasonableness  of  the  conditions  im- 
posed. And  the  power  of  the  legislature,  as  a  part  of  the  excise  system, 
to  impose  the  liabilities,  imposed  by  the  Act  in  question,  upon  licensed 
dealers,  as  a  condition  of  granting  the  license,  cannot,  we  think,  be 
questioned.  .  .  . 

The  Act  of  1878  cannot,  however,  be  sustained  in  all  its  aspects  upon 
the  theory  that  the  liability  imposed  by  the  Act  is  a  condition  of  a 
privilege  granted  by  the  State.  This  cannot  be  affirmed  in  respect  of 
the  liability  of  the  landlord,  whose  right  to  lease  his  property  belongs  to 
him.  as  an  incident  to  ownership.  The  responsibility  imposed  is  not 
confined  to  cases  of  unlawful  sales  of  liquors  or  to  sales  made  by  licensed 
vendors.  Any  person  selling  or  giving  away  liquor,  which  causes  intoxi- 
cation and  consequent  injury,  is  made  liable  under  the  Act. 

The  broad  question  is  presented,  whether  the  Act  transcends  the 
limits  of  legislative  power,  in  subjecting  a  landlord  to  liability,  under 
the  circumstances  mentioned  in  the  Act.  Docs  the  Act,  in  effect,  deprive 
him  of  his  property  without  "due  process  of  law,"  in  the  sense  of  the  • 
Constitution.  If  the  Act  can  be  sustained  as  to  the  landlord,  it.  is  clearly 
valid  as  to  all  other  persons;  and  its  validity  as  to  the  landlord  is  the 
question  directly  presented  in  this  case. 

We  need  not  enter  into  any  elaborate  discussion  of  the  meaning  of 
the  words  "due  process  of  law."  This  has  been  done  in  numerous 
judicial  decisions.  They  are  held,  under  the  liberal  interpretation  given 
to  them,  to  protect  the  life,  liberty  and  property  of  the  citizens  against 
acts  of  mere  arbitrary  persons,  in  any  department  of  the  government. 
Denio,  J.,  in  Westcrrdt  v.  Gregg,  12  N.  Y.  212.  These  are  the  funda- 
mental civil  rights,  for  the  security  of  which  society  is  organized,  and 
all  acts  of  legislation  which  contravene  them  are  within  the  prohibition 
of  the  constitutional  guarantee.  In  judicial  proceedings,  due  process  of 
law  requires  notice,  hearing  and  judgment ;  in  legislative  proceedings, 
conformity  to  the  settled  maxims  of  free  governments,  observance  of 
constitutional  restraints  and  requirements,  and  an  omission  to  exercise 
powers  appertaining  to  the  judicial  or  executive  departments.    It  is  as 
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difficult,  as  it  would  be  unwise  to  attempt  an  exact  definition  of  their 
scope.  Their  application,  in  a  particular  case,  must  be  determined 
when  the  question  arises,  and,  in  the  absence  of  exact  precedents,  courts 
must  determine  the  question,  upon  a  consideration  of  the  general  scope 
of  legislative  power,  the  practice  of  governments,  and  in  view  of  the 
conceded  principle  that  individual  rights  may  be  curtailed  and  limited 
to  secure  the  public  welfare  and  the  equal  rights  of  all.  .  .  . 

If  the  legislature  was  impotent  to  deal  with  the  traffic  in  intoxica- 
ting liquors  or  powerless  to  restrain  or  regulate  it  in  the  interest  of 
the  community  at  large,  because  legislation  on  the  subject  might,  to 
some  extent,  interfere  with  the  use  of  property  or  the  prosecution  of 
private  business,  the  legislature  would  be  shorn  of  one  of  its  most  usual 
and  important  functions.  But,  as  we  have  said,  the  right  of  the  legis- 
lature to  regulate  the  traffic  is  shown  by  the  uniform  practice  of  the 
government.  It  may  not  only  regulate,  but  it  may  prohibit  it.  This 
was  declared  after  solemn  argument  and  mature  deliberation,  in  one  of 
the  propositions  adopted  by  this  court  in  Wynchamer  v.  The  People, 
subject  only  to  the  qualification  that  the  prohibition  shall  not  interfere 
with  vested  rights  of  property.  The  same  principle  was  declared  in  the 
case  of  Metropolitan  Board  of  Excise  v.  Jiarrie,  34  N.  Y.  057  ;  and 
that  the  legislative  power  extends  to  the  entire  prohibition  of  the  traffic 
has  been  recently  recognized  by  the  Supreme  Court  of  the  United 
States. 

It  is  quite  evident  that  the  Act  of  1873  may  seriously  interfere  with 
the  profitable  use  of  real  property  by  the  owner.  This  is  especially  true 
with  respect  to  a  building  erected  to  be  occupied  as  an  inn  or  hotel,  and 
specially  adapted  to  that  use,  where  the  rental  value  may  largely  depend 
upon  the  right  of  the  tenant  to  sell  intoxicating  liquors.  The  owner  of 
such  a  building  may  well  hesitate  to  lease  his  property,  when,  by  so 
doing,  he  subjects  himself  to  the  onerous  liability  imposed  by  the  Act. 
The  Act,  in  this  way,  indirectly  operates  to  restrain  the  absolute  freedom 
of  the  owner  in  the  use  of  his  property,  and  may  justly  be  said  to  impair 
its  value.  But  this  is  not  a  taking  of  his  property,  within  the  meaning 
of  the  Constitution.  He  is  not  deprived  either  of  the  title  or  the  pos- 
session. The  use  of  his  property  for  any  other  lawful  purpose  is  unre- 
stricted, and  he  may  let  or  use  it  as  a  place  for  the  sale  of  liquors,  subject 
to  the  liability  which  the  Act  imposes.  The  objection  we  are  now  con- 
sidering would  apply  with  greater  force  to  a  statute  prohibiting,  under 
any  circumstances,  the  traffic  in  intoxicating  liquors,  and  as  such  a 
statute  must  be  conceded  to  be  within  the  legislative  power,  and  would 
not  interfere  with  any  vested  rights  of  the  owuer  of  real  property, 
although  absolutely  preventing  the  particular  use,  a  fortiori  the  Act  in 
question  does  not  operate  as  an  unlawful  restraint  upon  the  use  of 
property. 

That  a  stattite  impairs  the  value  of  property  does  not  make  it  uncon- 
stitutional. All  property  is  held  subject  to  the  power  of  the  State  to 
regulate  or  control  its  use,  to  secure  the  general  safety  and  the  public 
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welfare.  .  .  .  [Here  follow  quotations  from  Com.  v.  Alger,  7  Cush.  84, 
and  Thorpe  v.  B.  &  R.  R.  R.  Co.,  27  Vt  140,  and  statements  of  The 
Slaughter- House  Cases,  16  Wall.  36,  and  JMunn  v.  Ill,  94  U.  S.  113.] 
The  right  of  the  legislature  to  control  the  use  and  traflic  in  intoxi- 
cating liquors  being  established,  its  authority  to  impose  liabilities  upon 
those  who  exercise  the  traflic,  or  who  sell  or  give  away  intoxicating 
drinks,  for  consequential  injuries  to  third  persons,  follows  as  a  necessary 
incident.  And  the  Act  of  1873  is  not  invalid  because  it  creates  a  right 
of  action  and  imposes  a  liability  not  known  to  the  common  law.  There 
is  no  such  limit  to  legislative  power.  The  legislature  may  alter  or 
repeal  the  common  law.  It  may  create  new  offences,  enlarge  the  scope 
of  civil  remedies,  and  fasten  responsibility  for  injuries  upon  persons 
against  whom  the  common  law  gives  no  remedy.  We  do  not  mean  that 
the  legislature  may  impose  upon  one  man  liability  for  an  injury  suffered 
by  another,  with  which  he  had  no  connection.  But  it  may  change  the 
rule  of  the  common  law,  which  looks  only  to  the  proximate  cause  of  the 
mischief,  in  attaching  legal  responsibility,  and  allow  a  recovery  to  be 
had  against  those  whose  acts  contributed,  although  remotely,  to  produce 
it.  This  is  what  the  legislature  has  done  in  the  Act  of  1*73.  That 
there  is  or  may  be  a  relation,  in  the  nature  of  cause  and  effect,  between 
the  act  of  selling  or  giving  away  intoxicating  liquors,  and  the  injuries 
for  which  a  remedy  is  given,  is  apparent,  and  upon  this  relation  the 
legislature  has  proceeded  in  enacting  the  law  in  question.  It  is  an 
extension,  by  the  legislature,  of  the  principle  expressed  in  the  maxim, 
Sic  ute.re  tuo  ut  alienum  non  Imhxs,  to  cases  to  which  it  had  not  before 
been  applied,  and  the  propriety  of  such  an  application  is  a  legislative 
and  not  a  judicial  question. 

It  is  said  that  the  statute  imposes  a  liability  for  the  consequences  of 
a  lawful  act.  Hut  the  legislature,  having  control  of  the  subject  of  the 
traflic  in  and  use  of  intoxicating  liquors,  may  make  such  regulations  to 
prevent  the  public  evils  and  private  injuries  resulting  from  intoxication 
as  in  its  judgment  are  calculated  to  accomplish  this  end.  It  may  pro- 
hibit the  selling  or  giving  away  of  liquors,  or  it  may,  while  not  inter- 
fering with  the  liberty  of  sale  or  use,  guard  against  the  dangers  of  an 
indiscriminate  traflic,  and  induce  caution,  on  the  part  of  those  who 
engage  in  the  business,  by  subjecting  them  to  liabilities  for  consequential 
injuries. 

The  Act  of  1873  does  not  deprive  the  seller,  who  is  made  liable  under 
the  Act,  of  his  property,  without  due  process  of  law.  It  authorizes  it 
to  be  appropriated,  in  the  due  course  of  judicial  proceedings,  for  the 
satisfaction  of  injuries  resulting  from  intoxication  caused  by  his  act. 
The  legislature  has  said  that  the  seller  may  be  treated  as  the  author  of 
the  injuries,  and  we  think  this  was  within  the  legislative  power. 

The  liability  imposed  upon  the  landlord  for  the  acts  of  the  tenant  is 
not  a  new  principle  in  legislation.  His  liability  only  arises  when  he  has 
consented  that  the  premises  may  be  used  as  a  place  for  the  sale  of 
liquors.    lie  selects  the  tenant,  and  he  may,  without  violating  any  con- 
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stitutional  provision,  be  made  responsible  for  the  tenant's  acts  connected 
with  the  use  of  the  leased  property.  In  Dobbins  v.  The  United  States, 
recently  decided  by  the  United  States  Supreme  Court,  a  distillery,  with 
the  real  and  personal  property  used  in  connection  therewith,  had  been 
seized  and  condemned  to  be  forfeited,  for  the  violation,  by  a  lessee,  of 
certain  provisions  of  the  Act  of  Congress,  regulating  the  business  of 
distilling.  No  fraud  was  imputed  to  the  owner  of  the  premises,  and  he 
was  not  charged  with  any  complicity  with  the  tenant  in  violating  the 
law.  The  owner  objected  that  his  property  could  not  be  forfeited  for 
the  acts  of  the  tenant,  committed  without  his  knowledge  or  consent. 
Hut  the  court  affirmed  the  decree  of  condemnation  ;  and,  in  his  opinion, 
Clifford,  J.,  says:  "The  legal  conclusion  must  be  that  the  unlawful 
acts  of  the  distiller  bind  the  owner  of  the  property,  in  respect  to  the 
management  of  the  same,  as  much  as  if  they  were  committed  by  the 
owner  himself.  Power  to  that  effect  the  law  vests  in  him  by  virtue  of 
his  lease  ;  and,  if  he  abuses  his  trust,  it  is  a  matter  to  Ix;  settled  between 
him  and  his  lessor ;  but  the  acts  of  violation  as  to  the  penal  consequences 
to  the  property  are  to  be  considered  just  the  same  as  if  they  were  the 
acts  of  the  owner." 

Our  conclusion  is  that  the  Act  of  1873  is  a  constitutional  enactment. 
It  is  doubtless  an  extreme  exercise  of  legislative  power,  but  we  cannot 
say  that  it  violates  any  express  or  implied  prohibition  of  the  Constitution. 

There  are  some  subordinate  questions  presented,  as  grounds  for  the 
reversal  of  the  judgment.  They  were  considered  by  the  General  Term, 
and  we  concur  in  its  conclusions  in  respect  to  them. 

The  judgment  must  be  affirmed,  with  costs. 

All  concur.  Judgment  affirmed.1 

In  Gibbons  v.  Ogden,  9  Wheat.  1,  209  (1824),  Marshall,  C.  J.,  for 
the  court,  said  :  "  Since,  however,  in  exercising  the  power  of  regulating 
their  own  purely  internal  affairs,  whether  of  trading  or  police,  the 
States  ma}"  sometimes  enact  laws,  the  validity  of  which  depends  on 
their  interfering  with,  and  being  contrary  to,  an  Act  of  Congress  passed 
in  pursuance  of  the  Constitution,  the  court  will  enter  upon  the  inquiry, 
whether  the  laws  of  New  York,  as  expounded  by  the  highest  tribunal 
of  that  State,  have,  in  their  application  to  this  case,  come  into  collision 
with  an  Act  of  Congress,  and  deprived  a  citizen  of  a  right  to  which  that 
Act  entitles  him.  Should  this  collision  exist,  it  will  be  immaterial 
whether  those  laws  were  passed  in  virtue  of  a  concurrent  power  '  to 
regulate  commerce  with  foreign  nations  and  among  the  several  States,' 
or,  in  virtue  of  a  power  to  regulate  their  domestic  trade  and  police.  In 
one  case  and  the  other,  the  acts  of  New  York  must  yield  to  the  law  of 
Congress  ;  and  the  decision  sustaining  the  privilege  they  confer,  against 
a  right  given  bv  a  law  of  the  Union,  must  be  erroneous. 

44  This  opinion  has  been  frequently  expressed  in  this  court,  and  is 

1  Compare  Howes  v.  MaxtctU,  157  Mass  333  —  Ed. 
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founded  as  well  on  the  nature  of  the  government  as  on  the  words  of  the 
Constitution.  In  argument,  however,  it  has  been  contended  that,  if  a 
law  passed  by  a  State,  in  the  exercise  of  its  acknowledged  sovereignty, 
comes  into  condict  with  a  law  passed  by  Congress  in  pursuance  of  the 
Constitution,  they  affect  the  subject,  and  each  other,  like  equal  oppos- 
ing powers. 

"  But  the  framers  of  our  Constitution  foresaw  this  state  of  things, 
and  provided  for  it  by  declaring  the  supremacy  not  only  of  itself,  but 
of  the  laws  made  in  pursuance  of  it.  The  nullity  of  any  Act,  inconsist- 
ent with  the  Constitution,  is  produced  by  the  declaration  that  the  Con- 
stitution is  the  supreme  law.  The  appropriate  application  of  that  part 
of  the  clause  which  confers  the  same  supremacy  on  laws  and  treaties, 
is  to  such  acts  of  the  State  legislatures  as  do  not  transcend  their  pow- 
ers, but,  though  enacted  in  the  execution  of  acknowledged  State  powers, 
interfere  with,  or  are  contrary  to  the  laws  of  Congress,  made  in  pursu- 
ance of  the  Constitution,  or  some  treaty  made  under  the  authority  of 
the  United  States.  In  every  such  case  the  Act  of  Congress,  or  the 
treaty,  is  supreme ;  and  the  law  of  the  State,  though  enacted  in  the 
exercise  of  powers  not  controverted,  must  yield  to  it" 

In  U.  S.  v.  Ilolliday,  3  Wall.  407,  416  (1865),  it  was  a  question  whether 
an  Act  of  Congress  of  1862,  forbidding  the  sale  of  intoxicating  liquor 
to  an  1  ndian  under  the  charge  of  an  agent,  anywhere  in  the  United  States, 
was  valid.  Millkr,  J.,  for  the  court  •»  sustaining  the  enactment,  said  : 
ii  We  are  not  furnished  with  an)-  argument  b}'  either  of  the  defendants 
on  this  branch  of  the  subject,  and  may  not  therefore  be  able  to  state 
with  entire  accuracy  the  position  assumed.  But  we  understand  it  to  be 
substantially  this :  that  so  far  as  the  Act  is  intended  to  operate  as  a 
police  regulation  to  enforce  good  morals  within  the  limits  of  a  State  of 
the  Union,  that  power  belongs  exclusively  to  the  State,  and  there  is  no 
warrant  in  the  Constitution  lor  its  exercise  by  Congress.  If  it  is  an 
attempt  to  regulate  commerce,  then  the  commerce  here  regulated  is  a 
commerce  wholly  within  the  State,  among  its  own  inhabitants  or  citi- 
zens, and  is  not  within  the  powers  conferred  on  Congress  by  the  com- 
mercial clause. 

"The  Act  in  question,  although  it  may  partake  of  some  of  the 
qualities  of  those  acts  passed  by  State  legislatures,  which  have  been 
referred  to  the  police  powers  of  the  States,  is,  we  think,  still  more 
clearly  entitled  to  be  called  a  regulation  of  commerce.  'Commerce,' 
says  Chief  Justice  Marshall,  in  the  opinion  in  Gibbons  v.  Ogdtn,  to 
which  we  so  often  turn  with  profit  when  this  clause  of  the  Constitution 
is  under  consideration,  '  commerce  undoubtedly  is  traffic,  but  it  is  some- 
thing more  :  it  is  intercourse.*  The  law  before  us  professes  to  regulate 
traffic  and  intercourse  with  the  Indian  tribes.  It  manifestly  does  both. 
It  relates  to  buying  and  selling  and  exchanging  commodities,  which  is 
the  essence  of  all  commerce,  and  it  regulates  the  intercourse  between 
the  citizens  of  the  United  States  and  those  tribes,  which  is  another 
branch  of  commerce,  and  a  very  important  one. 


Digitized  by  Google 


732  IN  RE  RAPIER.     IN  RE  DUPRE\  [CHAP.  V. 

44  If  the  Act  under  consideration  is  a  regulation  of  commerce,  as  it 
undoubtedly  is,  does  it  regulate  that  kind  of  commerce  which  is  placed 
within  the  control  of  Congress  by  the  Constitution  ?  The  words  of  that 
instrument  are  :  'Congress  shall  have  power  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  States,  and  with  the  Indian 
tribes.'  Commerce  with  foreign  nations,  without  doubt,  means  com- 
merce between  citizens  of  the  United  States  and  citizens  or  subjects  of 
foreign  governments,  as  individuals.  And  so  commerce  with  the  Indian 
tribes,  means  commerce  with  the  individuals  composing  those  tribes. 
The  Act  before  us  describes  this  precise  kind  of  trafiic  or  commerce, 
and,  therefore,  comes  within  the  terms  of  the  constitutional  provision. 

4*  Is  there  anything  in  the  fact  that  this  power  is  to  be  exercised 
within  the  limits  of  a  State,  which  renders  the  Act  regulating  it 
unconstitutional? 

44  In  the  same  opinion  to  which  we  have  just  before  referred,  Judge 
Marshall,  in  speaking  of  the  power  to  regulate  commerce  with  foreign 
States,  says,  4  The  power  does  not  stop  at  the  jurisdictional  limits  of 
the  several  States.  It  would  be  a  very  useless  power  if  it  could  not 
pass  those  lines.'  4  If  Congress  has  power  to  regulate  it,  that  power 
must  be  exercised  wherever  the  subject  exists.'  It  follows  from  these 
propositions,  which  seem  to  be  incontrovertible,  that  if  commerce,  or 
traffic,  or  intercourse,  is  carried  on  with  an  Indian  tribe,  or  with  a 
member  of  such  tribe,  it  is  subject  to  be  regulated  by  Congress, 
although  within  the  limits  of  a  State.  The  locality  of  the  trafiic  can 
have  nothing  to  do  with  the  power.  The  right  to  exercise  it  in  refer- 
ence to  any  Indian  tribe,  or  any  person  who  is  a  member  of  such,  tribe, 
is  absolute,  without  reference  to  the  locality  of  the  traffic,  or  the  locality 
of  the  tribe,  or  of  the  member  of  the  tribe  with  whom  it  is  carried  on. 
It  is  not,  however,  intended  by  these  remarks  to  imply  that  this  clause 
of  the  Constitution  authorizes  Congress  to  regulate  any  other  commerce, 
originated  and  ended  within  the  limits  of  a  single  State,  than  commerce 
with  the  Indian  tribes." 


In  re  RAPIER,  Petitioner.    In  re  DUPRfi,  Petitioner. 
Supreme  Court  of  the  United  States.  1892. 

[143  U.  S.  110  ] 

These  were  three  applications  to  this  court  for  leave  to  file  peti- 
tions for  writs  of  habeas  corpus.  Leave  was  granted.  March  9,  1891, 
and  the  petitions  were  made  returnable  on  the  third  Monday  of  the 
next  April.  They  were  duly  returned,  and  were,  on  the  27th  of  April, 
assigned  for  argument  at  the  present  term.  The  prayer  in  each  case 
was  for  a  discharge  from  arrest  for  an  alleged  violation  of  the  pro- 
visions of  section  3891  of  the  Revised  Statutes,  as  amended  bv  the 
Act  of  September  19,  1890,  26  Stat.  4G5,  c.  908,  generally  known  as 
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the  Anti-lottery  Act,  which  is  printed  in  the  margin.  [It  is  omitted 
here.] 

Rapier  was  arrested  under  an  information  in  the  District  Court  for 
the  Southern  District  of  Alabama. 

Dupre  was  arrested  under  two  indictments  in  the  Circuit  Court  for 
the  Eastern  District  of  Louisiana. 

The  charge  against  Rapier,  and  against  Dupre  in  one  indictment, 
was  the  mailing  of  a  newspaper  containing  an  advertisement  of  the 
Louisiana  Lottery ;  and  in  the  other  indictment  against  Dupre  was 
for  the  mailing  of  a  letter  concerning  it. 

As  a  cause  for  the  issue  of  the  writ  Kapier  said,  in  his  application  : 
"  Your  petitioner  avers  that  he  is  now  in  the  custody  of  said  marshal 
under  or  by  color  of  the  authority  of  the  United  States  and  in  viola- 
tion of  the  Constitution  of  the  United  States.  Your  petitioner  is 
advised  that  the  pretended  statute  under  which  he  is  being  prose- 
cuted and  held  is  in  violation  of  the  Constitution  of  the  United 
States,  and  that  the  said  District  Court  is  without  jurisdiction  in  the 
premises."' 

Dupiv  in  No.  8  averred  that  he  was  14  deprived  of  his  liberty  under 
and  by  color  of  the  authority  of  the  United  States  and  of  said  court 
and  in  violation  of  the  Constitution  of  the  United  States  and  of  his 
rights  as  a  citizen  thereof,  because  he  says  that  he  is  advised  and 
therefore  avers  that  the  statute  of  the  United  States  under  which  he 
is  held  and  being  prosecuted  upon  said  indictment  is  unconstitutional, 
null  and  void,  and  particularly  obnoxious  to  and  in  violation  of  the 
First  Amendment  to  said  Constitution,  which  forbids  Congress  passing 
any  law  abridging  the  freedom  of  the  press,  and  that  therefore  said 
Circuit  Court  is  and  was  without  jurisdiction  in  the  premises,  and  he 
is  deprived  of  his  liberty  without  authority  of  law." 

His  petition  in  No.  9  contained  substantially  the  same  averment. 

Mr.  JIannis  Taylor,  for  Kapier.  Mr.  James  ('.  Carter  and  Mr. 
lliomas  SemmeSy  for  Dupre.  Mr.  Attorney-  General  and  Mr.  Assist- 
ant Attorney-General  Maury,  for  tlio  United  States. 

Mr.  Chief  Justice  Fi  i.i.kk  delivered  the  opinion  of  the  court. 

We  are  constrained  by  the  circumstances  in  which  we  find  our- 
selves placed  by  the  illness  and  death  of  Mr.  Justice  Bradley,  to  whom 
the  preparation  of  the  opinion  in  these  cases  was  committed,  to  waive 
any  elaboration  of  our  views,  and  confine  ourselves  to  the  expression 
of  the  general  grounds  on  which  our  decision  proceeds. 

These  are  applications  for  discharge  by  writ  of  habeas  corjnis  from 
arrest  for  alleged  violations  of  an  Act  of  Congress,  approved  Sep- 
tember 19,  1890,  entitled  44  An  Act  to  amend  Certain  Sections  of  the 
Revised  Statutes  relating  to  Lotteries,  and  for  other  Purposes."  26 
Stat.  4  Go,  c.  908. 

The  question  for  determination  relates  to  the  constitutionality  of 
section  3894  of  the  Revised  Statutes  as  amended  by  that  Act.  In 
Ex  parte  Jackson,  96  U.  S.  727,  it  was  held  that  the  power  vested 
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in  Congress  to  establish  post-offices  and  post-roads  embraced  the  regu- 
lation of  the  entire  postal  system  of  the  country,  and  that  under  it 
Congress  may  designate  what  may  be  carried  in  the  mail  and  what 
excluded ;  that  in  excluding  various  articles  from  the  mails  the  object 
of  Congress  is  not  to  interfere  with  the  freedom  of  the  press  or  with 
any  other  rights  of  the  people,  but  to  refuse  the  facilities  for  the  dis- 
tribution of  matter  deemed  injurious  by  Congress  to  the  public  morals  ; 
and  that  the  transportation  in  any  other  way  of  matters  excluded  from 
the  mails  would  not  be  forbidden.  Unless  we  are  prepared  to  overrule 
that  decision,  it  is  decisive  of  the  question  before  us. 

It  is  argued  that  in  Jackson's  case  it  was  not  urged  that  Congress 
had  no  power  to  exclude  lottery  matter  from  the  mails  ;  but  it  is  con- 
ceded that  the  point  of  want  of  power  was  passed  upon  in  the  opinion. 
This  was  necessarily  so,  for  the  real  question  was  the  existence  of  the 
power  and  not  the  defective  exercise  of  it.  And  it  is  a  mistake  to 
suppose  that  the  conclusion  there  expressed  was  not  arrived  at  without 
deliberate  consideration.  It  is  insisted  that  the  express  powers  of 
Congress  are  limited  in  their  exercise  to  the  objects  for  which  they 
were  intrusted,  and  that  in  order  to  justify  Congress  in  exercising  any 
incidental  or  implied  powers  to  carry  into  effect  its  express  author- 
ity, it  must  appear  that  there  is  some  relation  between  the  means 
employed  and  the  legitimate  end.  This  is  true,  but  while  the  legiti- 
mate end  of  the  exercise  of  the  power  in  question  is  to  furnish  mail 
facilities  for  the  people  of  the  United  States,  it  is  also  true  that  mail 
facilities  are  not  required  to  be  furnished  for  every  purpose. 

The  States  before  the  Union  was  formed  could  establish  post-offices 
and  post-roads,  and  in  doing  so  could  bring  into  play  the  police  power 
in  the  protection  of  their  citizens  from  the  use  of  the  means  so  pro- 
vided for  purposes  supposed  to  exert  a  demoralizing  influence  upon 
the  people.  When  the  power  to  establish  post-offices  and  post-roads 
was  surrendered  to  the  Congress  it  was  as  a  complete  power,  and  the 
grant  carried  with  it  the  right  to  exercise  all  the  powers  which  made 
that  power  effective.  It  is  not  necessary  that  Congress  should  have 
the  power  to  deal  with  crime  or  immorality  within  the  States  in  order 
to  maintain  that  it  possesses  the  power  to  forbid  the  use  of  the  mails 
in  aid  of  the  perpetration  of  crime  or  immorality. 

The  argument  that  there  is  a  distinction  between  mala  prohibita 
and  mala  in  se,  and  that  Congress  might  forbid  the  use  of  the  mails  in 
promotion  of  such  acts  as  are  universally  regarded  as  mala  in  se,  in- 
eluding  all  such  crimes  as  murder,  arson,  burglary,  etc.,  and  the 
offence  of  circulating  obscene  books  and  papers,  but  cannot  do  so  in 
respect  of  other  matters  which  it  might  regard  as  criminal  or  immoral, 
but  which  it  has  no  power  itself  to  prohibit,  involves  a  concession 
which  is  fatal  to  the  contention  of  petitioners,  since  it  would  be  for 
Congress  to  determine  what  are  within  and  what  without  the  rule ; 
but  we  think  there  is  no  room  for  such  a  distinction  here,  and  that  it 
must  be  left  to  Congress  in  the  exercise  of  a  sound  discretion  to 
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determine  in  what  manner  it  will  exercise  the  power  it  undoubtedly 
possesses. 

We  cannot  regard  the  right  to  operate  a  lottery  as  a  fundamental 
right  infringed  hy  the  legislation  in  question  ;  nor  are  we  able  to  see 
that  Congress  can  be  held,  in  its  enactment,  to  have  abridged  the 
freedom  of  the  press.  The  circulation  of  newspapers  is  not  prohibited, 
but  the  government  declines  itself  to  become  an  agent  in  the  circula- 
tion of  printed  matter  which  it  regards  as  injurious  to  the  people. 
The  freedom  of  communication  is  not  abridged  within  the  intent  and 
meaning  of  the  constitutional  provision  unless  Congress  is  absolutely 
destitute  of  any  discretion  as  to  what  shall  or  shall  not  be  carried  in 
the  mails,  and  compelled  arbitrarily  to  assist  in  the  dissemination  of 
matters  condemned  by  its  judgment,  through  the  governmental  agen- 
cies which  it  controls.  That  power  may  be  abused  furnishes  no 
ground  for  a  denial  of  its  existence,  if  government  is  to  be  main- 
tained at  all. 

In  short,  we  do  not  find  sufficient  grounds  in  the  arguments  of 
counsel,  able  and  exhaustive  as  they  have  been,  to  induce  us  to  change 
the  views  already  expressed  in  the  case  to  which  we  have  referred. 
We  adhere  to  the  conclusion  therein  announced. 

The  writs  of  habeas  corpus  prayed  for  will  therefore  be  denied, 
and  the  rules  hereinbefore  entered  discharged. 


UNITED  STATES  v.  DEWITT. 
Supreme  Court  op  the  United  States.  18G9. 

[9  Wall.  41.] 

* 

Os  certificate  of  division  in  opinion  between  the  judges  of  the  Cir- 
cuit Court  for  the  Eastern  District  of  Michigan  ;  the  case  being  this  : 

Section  29  of  the  Act  of  March  2d,  1867  (1  4  Stat,  at  Large,  484), 
declares, 

"That  no  person  shall  mix  for  sale  naphtha  and  illuminating  oils,  or 
shall  knowingly  sell  or  keep  for  sale,  or  offer  for  sale  such  mixture,  or 
shall  sell  or  offer  for  sale  oil  made  from  petroleum  for  illuminating  pur- 
poses, inflammable  at  less  temperature  or  fire-test  than  110  degrees 
Fahrenheit ;  and  any  person  so  doing,  shall  be  held  to  be  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  by  indictment  or  presentment 
in  any  court  of  the  United  States  having  competent  jurisdiction,  shall 
be  punished  by  fine,  &c,  and  imprisonment,"  &c. 

Under  this  section  one  Dcwitt  was  indicted,  the  offence  charged 
being  the  offering  for  sale,  at  Detroit,  in  Michigan,  oil  made  of  petro- 
leum of  the  description  specified.  There  was  no  allegation  that  the 
sale  was  in  violation  or  evasion  of  any  tax  imposed  on  the  property 
sold.    It  was  alleged  only  that  the  sale  waa  made  contrary  to  law. 
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To  this  indictment  there  was  a  demurrer ;  find  thereupon  arose  two 
questions,  on  which  the  judges  w  ere  opposed  in  opinion. 

(1)  Whether  the  facts  charged  in  the  indictment  constituted  any 
offence  under  any  valid  and  constitutional  law  of  the  United  States? 

(2)  Whether  the  aforesaid  section  29  of  the  Act  of  March  2d,  18C7, 
was  a  valid  and  constitutional  law  of  the  United  States? 

Mr.  Field,  Assistant  Attorney-General,  for  the  United  States. 
Mr.  Wilis,  contra. 

The  Chief  Justice  delivered  the  opinion  of  the  court. 

The  questions  certified  resolve  themselves  into  this :  Has  Congress 
power,  under  the  Constitution,  to  prohibit  trade  within  the  limits  of  a 
State  ? 

That  Congress  has  power  to  regulate  commerce  with  foreign  nations 
and  among  the  several  States,  and  with  the  Indian  tribes,  the  Consti- 
tution expressly  declares.  But  this  express  grant  of  power  to  regulate 
commerce  among  the  States  has  always  been  understood  as  limited  by 
its  terms ;  and  as  a  virtual  denial  of  any  power  to  interfere  with  the 
internal  trade  and  business  of  the  separate  States;  except,  indeed,  as 
a  nccessaiy  and  proper  means  for  carrying  into  execution  some  other 
power  expressly  granted  or  vested. 

It  has  been  urged  in  argument  that  the  provision  under  which  this 
indictment  was  framed  is  within  this  exception ;  that  the  prohibition 
of  the  sale  of  the  illuminating  oil  described  in  the  indictment  was  in 
aid  and  support  of  the  internal  revenue  tax  imposed  on  other  illumi- 
nating oils.  And  we  have  been  referred  to  provisions,  supposed  to  be 
analogous,  regulating  the  business  of  distilling  liquors,  and  the  mode 
of  packing  various  manufactured  articles ;  but  the  analogy  appears  to 
fail  at  the  essential  point,  for  the  regulations  referred  to  are  restricted 
to  the  very  articles  which  are  the  subject  of  taxation,  and  arc  plainly 
adapted  to  secure  the  collection  of  the  tax  imposed  ;  while,  in  the  case 
before  us,  no  tax  is  imposed  on  the  oils  the  sale  of  which  is  prohibited. 
If  the  prohibition,  therefore,  has  any  relation  to  taxation  at  all,  it  is 
merely  that  of  increasing  the  production  and  sale  of  other  oils,  and, 
consequently,  the  revenue  derived  from  them,  by  excluding  from  the 
market  the  particular  kind  described. 

This  consequence  is  too  remote  and  too  uncertain  to  warrant  us  in 
saying  that  the  prohibition  is  an  appropriate  and  plainly  adapted 
means  for  carrying  into  execution  the  power  of  laying  and  collecting 
taxes. 

There  is,  indeed,  no  reason  for  saying  that  it  was  regarded  by  Con- 
gress as  such  a  means,  except  that  it  is  found  in  an  act  imposing  in- 
ternal duties.  Standing  hy  itself,  it  is  plainly  a  regulation  of  police ; 
and  that  it  was  so  considered,  if  not  b}'  the  Congress  which  enacted  it, 
certainly  by  the  succeeding  Congress,  may  be  inferred  from  the  cir- 
cumstance, that  while  all  special  taxes  on  illuminating  oils  were  re- 
pealed by  the  Act  of  July  20th,  1808,  which  subjected  distillers  and 
refiners  to  the  tax  on  sales  as  manufacturers,  this  prohibition  was  left 
unrepealed. 
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As  a  police  regulation,  relating  exclusively  to  the  internal  trade  of 
the  States,  it  can  only  have  effect  where  the  legislative  authority  of 
Congress  excludes,  territorially,  all  State  legislation,  as  for  example, 
in  the  District  of  Columbia.  Within  State  limits,  it  can  have  no  con- 
stitutional operation.  This  has  been  so  frequently  declared  by  this 
court,  results  so  obviously  from  the  terms  of  the  Constitution,  and  has 
been  so  fully  explained  and  supported  on  former  occasions,  that  we 
think  it  unnecessary  to  enter  again  upon  the  discussion. 

The  first  question  certified  must,  therefore,  be  answered  in  the 
negative. 

The  second  question  must  also  be  answered  in  the  negative,  except 
so  far  as  the  section  named  operates  within  the  United  States,  but 
without  the  limits  of  an}*  State.1 

1  In  the  License  Tax  Cases,  ft  Walt.  462,  470  ( I8G6),  Chase,  C.  J.,  for  the  court,  said : 
"  This  scries  of  propositions,  and  the  conclusion  in  which  it  terminates,  depends  on 
the  postulate  that  a  license  necessarily  confers  an  authority  to  carry  on  the  licensed 
business.  But  do  the  licenses  required  by  the  Acts  of  Congress  for  selling  liquor  and 
lottery  tickets  confer  any  authority  whatever  * 

"  It  is  not  douhted  that  where  Congress  possesses  constitutional  power  to  regulate 
trade  or  intercourse,  it  may  regulate  by  means  of  licenses  as  well  as  in  other  modes; 
and.  in  case  of  such  regulation,  a  license  will  give  to  the  licensee  authority  to  do  what- 
ever is  authorized  by  its  terms.  .  .  .  But  very  different  considerations  apply  to  the 
internal  commerce,  or  domestic  trade  of  the  States.  Over  this  commerce  and  trade 
Congress  has  no  power  of  regulation  nor  any  direct  control.  This  power  belongs 
exclusively  to  the  States.  No  interference  by  Congress  with  the  business  of  citizens 
transacted  within  a  State  is  warranted  by  the  Constitution,  except  such  as  is  strictly 
incidental  to  the  exercise  of  powers  clearly  granted  to  the  legislature.  The  power  to 
authorize  a  business  within  a  State  is  plainly  repugnant  to  the  exclusive  power  of  tho 
State  over  the  same  subject.  ...  If,  therefore,  the  licenses  under  consideration  must 
l>o  regarded  as  giving  authority  tp  carry  on  the  branches  of  business  which  they 
license,  it  might  bo  difficult,  if  not  impossible,  to  reconcile  the  granting  of  them  with 
the  Constitution.  .  .  . 

"  But  it  is  not  necessary  to  regard  these  laws  as  giving  such  authority.  So  far  as 
they  relate  to  trade  within  State  limits,  they  give  none,  and  can  give  none.  They 
simply  express  the  purpose  of  the  government  not  to  interfere  by  penal  proceedings 
with  the  trade  nominally  licensed,  if  the  required  taxes  are  paid.  The  power  to  tax 
is  not  questioned,  nor  the  power  to  impose  penalties  for  non-payment  of  taxes.  The 
granting  of  a  license,  therefore,  must  Imj  regarded  .as  nothing  more  than  a  mere  form 
of  imposing  a  tax,  and  of  implying  nothing  except  that  the  license  shall  be  suhject  to 
no  penalties  under  national  law,  if  he  pays  it." 

In  Patterson  v.  A>,  97  II.  S.  50 1  (1878),  Hari.ax,  J.,  for  the  court  said  :  "  Whether 
the  final  judgment  of  the  Court  of  Ap|>eals  of  Kentucky  denies  to  plaintiff  in  error 
any  right  secured  to  her  by  the  Constitution  and  laws  of  the  United  States,  is  the  sole 
question  presented  in  this  case  for  our  determination. 

"That  court  affirmed  the  judgment  of  an  inferior  State  court  in  which,  upon  indict- 
ment aud  trial,  a  fine  of  $2.r>0  was  imposed  upon  plaintiff  in  error  for  a  violation  of 
certain  provisions  of  a  Kentucky  statute,  approved  Feb.  21,  1874.  regulating  the  in- 
sjH'ction  and  ganging  of  oils  and  fluids,  the  product  of  coal,  petroleum,  or  other  bitu- 
minous substances.  .  .  . 

"The  specific  offence  charged  in  the  indictment  was  that  the  plaintiff  in  error  had 
sold,  within  the  State,  to  one  Davis,  an  oil  known  as  the  Aurora  oil,  the  casks  con- 
taining which  had  been  previously  branded  by  an  authorized  inspector  with  the  words 
'unsafe  for  illuminating  purposes.'  That  particular  oil  is  the  same  for  which,  in 
VOL.  i.  —  47 
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In  Henderson  et  al.  v.  Mayor  of  New  York  et  al.,  92  U.  S.  2o9 
(187.')),  where  on  a  suit  by  certain  ship-owners  to  test  the  validity  of  a 
statute  of  New  York  relating  to  foreign  immigrants,  this  statute  was 
declared  void,  Miu.kk,  J.,  for  the  court,  said:  "In  the  case  of  The 
City  of  New  York  v.  Jliln,  reported  in  11  Pet.  103,  the  question  of  the 
constitutionality  of  a  statute  of  the  State  concerning  passengers  in  ves- 
sels coming  to  the  port  of  New  York  was  considered  by  this  court.  It 

ISCm,  letters-patent  wore  granted  to  Henry  C.  Dewitt,  of  whom  the  plaintiff  in  error 
is  the  assignee,  by  assignment  duly  recorded  as  required  by  the  laws  of  the  United 
States.  Upon  the  trial  of  the  case  it  was  agreed  that  the  Aurora  oil  conld  not,  by 
any  chemical  combination  described  iu  the  patent,  be  made  to  conform  to  the  stand- 
ard or  test  required  by  the  Kentucky  statute  as  a  prerequisite  to  the  right,  within  that 
State,  to  sell,  or  to  offer  for  sale,  illuminating  oils  of  the  kind  designated. 

"  The  plaintiff  in  error,  as  assignee  of  the  patentee,  iu  asserting  the  right  to  sell  the 
Aurora  oil  in  any  part  of  the  United  States,  claims  that  no  State  could,  consistently 
with  the  Federal  Constitution  and  the  laws  of  Congress,  prevent  or  obstruct  the  exer- 
cise of  that  right,  either  by  express  words  of  prohibition,  or  by  regulations  which  pre- 
scribed tests  to  which  the  patented  article  could  not  be  made  to  conform. 

"The  Court  of  Appeals  of  Kentucky  held  this  construction  of  the  Constitution  and 
the  laws  of  the  United  States  to  be  inadmissible,  and  in  that  opinion  wo  concur. 

"  Congress  is  given  j>ower  to  promote  the  progress  of  science  and  the  useful  arts. 
To  that  end  it  may,  by  all  necessary  and  proper  laws,  secure  to  inventors,  for  limited 
times,  the  exclusive  right  to  their  inventions.  That  power  has  been  exerted  in  tho 
various  statutes  prescribing  the  terms  and  conditions  upon  which  letters-patent  may 
bo  obtained.  It  is  true  that  letters-patent,  pursuing  the  words  of  the  statute,  do,  in 
terms,  grant  to  the  inventor,  his  heirs  and  assigns,  the  exclusive  right  to  make,  use, 
and  vend  to  others  his  invention  or  discovery,  throughout  tho  United  States  and  tho 
Territories  thereof.  But,  obviously,  this  right  is  not  granted  or  secured,  without 
reference  to  the  general  powers  which  the  several  States  of  the  Union  unquestionably 
possess  over  their  purely  domestic  affairs,  whether  of  internal  commerce  or  of 
police.  .  .  .  The  Kentucky  statute  under  examination  manifestly  belongs  to  that  class 
of  legislation.  It  is,  iu  the  best  sense,  a  mere  police  regulation,  deemed  essential  for 
the  protection  of  the  lives  and  property  of  citizens.  It  expresses  in  the  most  solemn 
form  the  deliberate  judgment  of  tho  State  that  burning  fluids  which  ignite  or  perma- 
nently burn  at  less  than  a  prescribed  temperature,  are  unsafe  for  illuminating  pur- 
poses. Whether  the  policy  thus  pursued  by  the  State  is  wise  or  unwise,  it  is  not  tho 
province  of  the  national  authorities  to  determine.  That  belongs  to  each  State,  under 
its  own  sense  of  duty,  and  in  view  of  the  provisions  of  its  own  Constitution.  Its 
action,  in  those  respects,  is  beyond  the  corrective  power  of  this  court.  That  the 
statute  of  1874  is  a  police  regulation  within  the  meaning  of  the  authorities  is  clear 
from  our  decisiou  in  United  Stales  v.  Dewitt,  9  Wall.  41.  .  .  . 

"  Tho  Keutucky  statute  being,  then,  an  ordinary  police  regulation  for  the  govern- 
ment of  those  engaged  in  the  internal  commerce  of  that  State,  tho  only  remaining 
question  is,  whether,  under  the  operation  of  the  Federal  Constitution  and  the  laws  of 
Congress,  it  is  without  effect  in  cases  where  tho  oil,  although  condemned  by  the  State 
;\s  unsafe  for  illuminating  purposes,  has  been  made  and  prepared  for  sale  in  accord- 
ance  with  a  discovery  for  which  letters-jiatent  had  l>een  granted.  We  are  of  opinion 
that  the  right  conferred  uikhi  the  patentee  and  his  assigns  to  use  and  vend  the  cor- 
poreal thing  or  article,  brought  into  existence  by  the  application  of  the  patented  dis- 
covery, must  l>e  exercised  in  subordination  to  the  police  regulations  which  the  State 
established  by  the  statute  of  1874.  It  is  not  to  lie  supposed  that  Congress  intended 
to  authorize  or  regulate  the  sale,  within  a  State,  of  tangible  personal  property  which 
that  State  declares  to  be  unfit  and  unsafe  for  use,  and  by  statute  has  prohibited  from 
being  sold  or  offered  for  sale  within  her  limits." 

Compare  Trade  Mark-  fuses,  100  U.  S.  82.  —  Ed. 
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was  an  Act  passed  February  11,  1824,  consisting  of  several  sections. 
The  first  section,  the  only  one  passed  upon  by  the  court,  required  the 
master  of  every  ship  or  vessel  arriving  in  the  pott  of  New  York  from 
any  country  out  of  the  United  States,  or  from  any  other  State  of  the 
United  States,  to  make  report  in  writing,  and  on  oath,  within  twenty- 
four  hours  alter  his  arrival,  to  the  mayor  of  the  city,  of  the  name,  place 
of  birth,  last  legal  settlement,  age,  and  occupation  of  every  person 
brought  as  a  passenger  from  any  country  out  of  the  United  States,  or 
from  any  of  the  United  States  into  the  port  of  New  York,  or  into  any 
of  the  United  States,  and  of  all  persons  landed  from  the  ship,  or  put  on 
board,  or  suffered  to  go  on  board,  any  other  vessel  during  the  voyage, 
with  intent  of  proceeding  to  the  city  of  New  York.  A  penalty  was  pre- 
scribed of  seventy-five  dollars  for  each  passenger  not  so  reported,  and 
for  every  person  whose  name,  place  of  birth,  last  legal  settlement,  age, 
and  occupation  should  be  falsely  reported. 

"The  other  sections  required  him  to  give  bond,  on  the  demand  of  the 
mayor,  to  save  harmless  the  city  from  all  expense  of  support  and  main- 
tenance of  such  passenger,  or  to  return  any  passenger,  deemed  liable 
to  become  a  charge,  to  his  last  place  of  settlement;  and  required  each 
passenger,  not  a  citizen  of  the  United  States,  to  make  report  of  himself 
to  the  mayor,  stating  his  age,  occupation,  the  name  of  the  vessel  in 
which  he  arrived,  the  place  where  he  landed,  and  name  of  the  com- 
mander of  the  vessel.  We  gather  from  the  report  of  the  case  that  the 
defendant,  Miln,  was  sued  for  the  penalties  claimed  for  refusing  to 
make  the  report  required  in  the  first  section.  A  division  of  opinion 
was  certified  by  the  judges  of  the  Circuit  Court  on  the  question,  whether 
the  Act  assumes  to  regulate  commerce  between  the  port  of  New  York 
and  foreign  ports,  and  is  unconstitutional  and  void. 

4k  This  court,  expressly  limiting  its  decision  to  the  first  section  of  the 
Act,  held  that  it  fell  within  the  police  powers  of  the  States,  and  was 
not  in  conflict  with  the  Federal  Constitution. 

4i  From  this  decision  Mr.  Justice  Story  dissented,  and  in  his  opinion 
stated  that  Chief  Justice  Marshall,  who  had  died  between  the  first  and 
the  second  argument  of  the  case,  fully  concurred  with  him  in  the  view 
that  the  statute  of  New  York  was  void,  because  it  was  a  regulation  of 
commerce  forbidden  to  the  States. 

"In  the  Passenger  Cases,  reported  in  7  How.  283,  the  branch  of  the 
statute  not  passed  upon  in  the  preceding  case  came  under  consideration 
in  this  court.  It  was  not  the  same  statute,  but  was  a  law  relating  to 
the  marine  hospital  on  Staten  Island.  It  authorized  the  health  com- 
missioner to  demand,  and.  if  not  paid,  to  sue  for  and  recover,  from  the 
master  of  every  vessel  arriving  in  the  port  of  New  York  from  a  foreign 
port,  one  dollar  and  fifty  cents  for  each  cabin  passenger,  and  one  dollar 
for  each  steerage  passenger,  mate,  sailor,  or  mariner,  and  from  the  mas- 
ter of  each  coasting  vessel  twenty-five  cents  for  each  person  on  board. 
These  moneys  were  to  be  appropriated  to  the  use  of  the  hospital. 

"  The  defendant,  Smith,  who  was  sued  for  the  sum  of  8295  for  re- 
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fusing  to  pay  for  29.")  steerage  passengers  on  board  the  British  ship 
'  Henry  Bliss,'  of  which  he  was  master,  demurred  to  the  declaration  on 
the  ground  that  the  Act  was  contrary  to  the  Constitution  of  the  United 
States,  and  void.  From  a  judgment  against  him,  allirmed  in  the  Court 
of  Errors  of  the  State  of  New  York,  he  sued  out  a  writ  of  error,  on 
winch  the  question  was  brought  to  this  court. 

"It  was  here  held,  at  the  January  Terra,  1849,  that  the  statute  was 
'repugnant  to  the  Constitution  and  laws  of  the  United  States,  and 
therefore  void.'    7  How.  .072. 

ki  Immediately  after  this  decision,  the  State  of  New  York  modified 
her  statute  on  that  subject,  with  a  view,  no  doubt,  to  avoid  the  consti- 
tutional objection  ;  and  amendments  and  alterations  have  continued  to 
be  made  up  to  the  present  time. 

"  As  the  law  now  stands,  the  master  or  owner  of  every  vessel  land- 
ing passengers  from  a  foreign  port  is  bound  to  make  a  report  similar  to 
the  one  recited  in  the  statute  held  to  be  valid  in  the  case  of  Xew  York 
v.  Jlitn;  and  on  this  report  the  mayor  is  to  indorse  a  demand  upon 
the  master  or  owner  that  he  give  a  bond  for  every  passenger  landed  in 
the  city,  in  the  penal  sum  of  8:300,  conditioned  to  indemnify  the  com- 
missioners of  emigration,  and  every  county,  city,  and  town  in  the  State, 
against  any  expense  for  the  relief  or  support  of  the  person  named  in 
the  bond  for  four  years  thereafter ;  but  the  owner  or  consignee  may 
commute  for  such  bond,  and  be  released  from  giving  it,  by  paying, 
within  twenty-four  hours  after  the  landing  of  the  passengers,  the  sum 
of  one  dollar  and  fifty  cents  for  each  one  of  them.  If  neither  the  bond 
be  given  nor  the  sum  paid  within  the  twenty-four  hours,  a  penalty  of 
0500  for  each  pauper  is  incurred,  which  is  made  a  lien  on  the  vessel, 
collectible  by  attachment  at  the  suit  of  the  Commissioner  of  Emigration. 

"  Conceding  the  authority  of  the  Passcwjer  Cases,  which  will  be 
more  fully  considered  hereafter,  it  is  argued  that  the  change  in  the  stat- 
ute now  relied  upon  requiring  primarily  a  bond  for  each  passenger 
landed,  as  an  indemnity  against  his  becoming  a  future  charge  to  the 
State  or  county,  leaving  it  optional  with  the  ship-owner  to  avoid  this 
by  paying  a  fixed  sum  for  each  passenger,  takes  it  out  of  the  principle 
of  the  case  of  Smith  v.  Turner,  —  the  Passenger  Case  from  New  York. 
It  is  said  that  the  statute  in  that  case  was  a  direct  tax  on  the  passen- 
ger, since  the  Act  authorized  the  shipmaster  to  collect  it  of  him,  and 
that  on  that  ground  alone  was  it  held  void :  while  in  the  present  case 
the  requirement  of  the  bond  is  but  a  suitable  regulation  under  the 
power  of  the  State  to  protect  its  cities  and  towns  from  the  expense  of 
supporting  persons  who  are  paupers  or  diseased,  or  helpless  women 
and  children,  coming  from  foreign  countries. 

4k  In  wliatever  language  a  statute  may  be  framed,  its  purpose  must 
be  determined  hy  its  natural  and  reasonable  effect ;  and  if  it  is  appar- 
ent that  the  object  of  this  statute,  as  judged  by  that  criterion,  is  to 
compel  the  owners  of  vessels  to  pay  a  sum  of  money  for  every  passen- 
ger brought  by  them  from  a  foreign  shore,  and  landed  at  the  port  of 
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New  York,  it  is  as  much  a  tax  on  passengers  if  collected  from  them, 
or  a  tax  on  the  vessel  or  owners  for  the  exercise  of  the  right  of  landing 
their  passengers  in  that  city,  as  was  the  statute  held  void  in  the  Pas- 
senger Cases. 

41  To  require  a  heavy  and  almost  impossible  condition  to  the  exercise 
of  this  right,  with  the  alternative  of  payment  of  a  small  sum  of  money, 
is,  in  effect,  to  demand  payment  of  that  sum.  To  suppose  that  a  vessel, 
which  once  a  month  lands  from  three  hundred  to  one  thousand  passen- 
gers, or  from  three  thousand  to  twelve  thousand  per  annum,  will  give 
that  many  bonds  of  8300  with  good  sureties,  with  a  covenant  lor  four 
years,  against  accident,  disease,  or  poverty  of  the  passenger  named  in 
such  bond,  is  absurd,  when  this  can  be  avoided  by  the  payment  of 
one  dollar  and  fifty  cents  collected  of  the  passenger  before  he  embarks 
on  the  vessel. 

"  Such  bonds  would  amount  in  many  instances,  for  every  voyage,  to 
more  than  the  value  of  the  vessel.  The  liability  ou  the  bond  would  be, 
through  a  long  lapse  of  time,  contingent  on  circumstances  which  the 
bondsman  could  neither  foresee  nor  control.  The  cost  of  preparing  the 
bond  and  approving  sureties,  with  the  trouble  incident  to  it  in  each 
case,  is  greater  than  the  sum  required  to  be  paid  as  commutation.  It  is 
inevitable,  under  such  a  law,  that  the  money  would  be  paid  for  each 
passenger,  or  the  statute  resisted  or  evaded.  It  is  a  law  in  its  purpose 
and  etrect  imposing  a  tax  on  the  owner  of  the  vessel  for  the  privilege  of 
landing  in  New  York  passengers  transported  from  foreign  countries. 

"  It  is  said  that  the  purpose  of  the  Act  is  to  protect  the  State  against 
the  cousequences  of  the  flood  of  pauperism  immigrating  from  Europe, 
and  first  landing  in  that  city. 

"  But  it  is  a  strange  mode  of  doing  this  to  tax  every  passenger  alike 
who  comes  from  abroad. 

"  The  man  who  brings  with  him  important  additions  to  the  wealth  of 
the  country,  and  the  man  who  is  perfectly  free  from  disease,  and  brings 
to  aid  the  industry  of  the  country  a  stout  heart  and  a  strong  arm,  are 
as  much  the  subject  of  the  tax  as  the  diseased  pauper  who  may  become 
the  object  of  the  charity  of  the  city  the  day  after  he  lands  from  the 
vessel. 

4i  No  just  rule  can  make  the  citizen  of  France  landing  from  an  Eng- 
lish vessel  on  our  shore  liable  for  the  support  of  an  English  or  Irish 
pauper  who  lands  at  the  same  time  from  the  same  vessel.  .  .  . 

kk  The  accuracy  of  these  definitions  is  scarcely  denied  by  the  advo- 
cates of  the  State  statutes.  But  assuming  that,  in  the  formation  of  our 
government,  certain  powers  necessary  to  the  administration  of  their 
internal  affairs  are  reserved  to  the  States,  and  that  among  these  powers 
arc  those  for  the  preservation  of  good  order,  of  the  health  and  comfort 
of  the  citizens,  and  their  protection  against  pauperism  and  against  con- 
tagious and  infectious  diseases,  and  other  matters  of  legislation  of  like 
character,  they  insist  that  the  power  here  exercised  falls  within  this 
class,  and  belongs  rightfully  to  the  States. 
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"  This  power,  frequently  referred  to  in  the  decisions  of  this  court,  has 
heen,  in  general  terms,  somewhat  loosely  called  the  police  power.  It  is 
not  necessary  for  the  course  of  this  discussion  to  attempt  to  define  it 
more  accurately  than  it  has  been  defined  already.  It  is  not  necessary, 
because  whatever  may  be  the  nature  and  extent  of  that  power,  where  ' 
not  otherwise  restricted,  no  definition  of  it,  and  no  urgency  for  its  use, 
can  authorize  a  State  to  exercise  it  in  regard  to  a  subject-matter  which 
lias  been  confided  exclusively  to  the  discretion  of  Congress  by  the 
Constitution. 

4 4  Nothing  is  gained  in  the  argument  b}T  calling  it  the  police  power. 
Very  many  statutes,  when  the  authority  on  which  their  enactments  rest 
is  examined,  may  be  referred  to  different  sources  of  power,  and  sup- 
ported equally  well  under  any  of  them.  A  statute  may  at  the  same 
time  be  an  exercise  of  the  taxing  power  and  of  the  power  of  eminent 
domain.  A  statute  punishing  counterfeiting  may  be  for  the  protection 
of  the  private  citizen  against  fraud,  and  a  measure  for  the  protection 
of  the  currency  and  for  the  safety  of  the  government  which  issues  it. 
It  must  occur  very  often  that  the  shading  which  marks  the  line  between 
one  class  of  legislation  and  another  is  very  nice,  and  not  easily 
distinguishable. 

"  But,  however  difficult  this  ma}-  be,  it  is  clear,  from  the  nature  of  our 
complex  form  of  government,  that,  whenever  the  statute  of  a  State 
invades  the  domain  of  legislation  which  belongs  exclusively  to  the  Con- 
gress of  the  United  Suites,  it  is  void,  no  matter  under  what  class  of 
powers  it  may  fall,  or  how  closely  allied  to  powers  conceded  to  belong 
to  the  States."  1 

1  Compare  L'hy  Lung  v.  Fireman  rt  al.,  92  U.  S.  275. 

The  vague  and  ill-considered  notions  that  arc  widely  entertained  as  to  what  is 
meant  by  the  "police  power,"  may  he  observed  iu  certain  misleading  observations  that 
have  a  considerable  currency  ;  e. //.,  that  the  Federal  government  has  no  police  power 
in  the  States;  that  the  Fourteenth  Amendment  has  uo  relation  to  the  police  |>o\ver  of 
the  States  ;  that  the  States  have  never  parted  with  the  police  power.  Hut  in  truth,  the 
partition  of  the  total  powers  of  government  which  took  place  when  our  Federal  Consti- 
tution was  adopted,  did  not,  either  iu  name  or  iu  fact,  proceed  upon  such  lines  as  are 
here  indicated.  How  thoroughly  the  powers  of  the  Federal  government  arc  interlaced 
with  those  of  the  States  as  regards  matters  of  local  police,  may  he  seen,  for  example, 
in  the  discussions  relating  to  the  regulation  of  foreign  and  interstate  commerce,  and 
commerce  with  the  Indian  trilies.  As  regards  the  Fourteenth  Amendment,  it  had  for 
its  main  purpose  that  of  cutting  down  the  local  legislative  power  of  the  States,  their 
"  police  power."  and  conferring  on  the  general  government  the  right  to  restrain  them 
in  exercising  it.  Under  this  amendment,  indeed,  its  action  is  but  negative.  As  re- 
gards the  affirmative  power  of  the  general  government,  when  it  is  remembered  that 
certain  entire  topics  are  committed  to  it.  for  example,  those  of  foreign  relations,  the 
taxing  of  imports,  the  post-office,  the  currency,  bankruptcy,  the  regulation  of  external 
and  interstate  commerce,  it  is  easy  to  see  that  much  of  what  is  understood  by  the 
"  police  power,"  is  wrapped  up  in  these  things  ;  in  determining,  for  example,  on  tho 
admission  or  exclusion  of  foreigners,  in  settling  what  may  pass  through  the  maiLs,  or 
what  goods  shall  come  iu  free  and  what  shall  pay  duty.  — Ei>. 
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MUNN  r.  ILLINOIS. 
Supreme  Court  of  the  United  States.  1876. 

[94  U.S.  113.] 

Error  to  the  Supreme  Court  of  the  State  of  Illinois.  .  .  .  [The 
Constitution  of  Illinois  of  1870,  art.  xiii.  s.  1,  declared  all  elevators, 
where  grain  or  other  property  is  stored  for  a  compensation,  to  he 
puhlic  warehouses  ;  s.  2,  required  in  places  of  not  less  than  one  hun- 
dred thousand  inhabitants,  the  making  under  oath  and  public  posting 
and  filing  of  certain  statements  as  to  the  amount  and  kind  of  grain 
or  other  property  stored,  and  warehouse  receipts  issued  and  outstand- 
ing, and  the  daily  noting  of  changes  in  the  quantity  and  grade  of 
grain  ;  and  forbade  the  mixing  of  different  grades  without  the  owners' 
consent ;  s.  3,  secured  the  owner  of  stored  property  liberty  to  ex- 
amine it,  and  the  warehouse  books  and  records  relating  to  it;  s.  4,  bound 
common  carriers  to  weigh  or  measure  grain  where  shipped,  and  to  re- 
ceipt for  it ;  and  made  them  responsible  for  delivering  it  all ;  s.  5, 
required  railroad  companies  to  deliver  grain  directly  to  the  consignee, 
if  he  could  be  reached  by  any  track  which  they  could  use,  and  required 
them  to  allow  connections  with  their  tracks,  for  such  purposes  ;  ss.  G  and 
7  made  it  the  duty  of  the  legislature  to  pass  all  necessary  laws  to 
prevent  the  issue  of  fraudulent  warehouse  receipts,  and  to  give  effect  to 
this  article  of  the  Constitution,  and  for  the  inspection  of  grain  and  the 
protection  of  the  producers,  shippers,  and  receivers  of  grain  and  produce. 
A  statute  of  Illinois,  approved  April  25,  1871,  divided  warehouses  into 
classes  A,  B,  and  C  ;  and  required  the  keepers  of  warehouses  of  class  A, 
to  qualify  by  taking  out  a  license,  which  should  be  revocable  by  the  court 
granting  it  upon  a  summary  proceeding,  on  complaint  and  satisfactory 
proof.  The  licensee  was  required  to  file  a  bond  for  the  performance  of 
his  duty,  with  a  surety  in  the  sum  of  810,000.  A  penalty  of  81 00  a 
day  was  imposed  for  carrying  on  the  business  without  a  license.  Ware- 
housemen of  class  A  were  required  yearly,  during  the  first  week  in 
January,  to  publish  the  rates  for  the  storage  of  grain  for  the  coming 
year,  and  these  were  not  to  be  increased  during  the  year.  —  with  certain 
exceptions.  A  maximum  charge  was  fixed  for  storing  and  handling  grain 
of  2  cents  a  bushel,  for  the  first  thirty  days;  and  for  each  fifteen  days 
or  less  afterwards,  one  half  of  one  per  cent  a  bushel ;  with  certain 
variations.] 

On  the  twenty-ninth  day  of  June,  1872.  an  information  was  filed  in 
the  Criminal  Court  of  Cook  County,  HI.,  against  Munn  &  Scott,  alleging 
that  they  were,  on  the  twenty-eighth  day  of  June,  1X72,  in  the  city  of 
Chicago,  in  said  county,  the  managers  and  lessees  of  a  public  warehouse, 
known  as  the  kk  North-western  Elevator."  in  which  they  then  and  there 
stored  grain  in  bulk,  and  mixed  the  grain  of  different  owners  together 
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in  said  warehouse ;  that  the  warehouse  was  located  in  the  city  of 
Chicago,  which  coutained  more  than  one  hundred  thousand  inhabi- 
tants ;  that  they  unlawfully  transacted  the  business  of  public  ware- 
housemen, as  aforesaid,  without  procuring  a  license  from  the  Circuit 
Court  of  said  county,  permitting  them  to  transact  business  as  public 
warehousemen,  under  the  laws  of  the  State. 

To  this  information  a  plea  of  not  guilty  was  interposed. 

From  an  agreed  statement  of  facts,  made  a  part  of  the  record,  it 
appears  that  Munn  &  Scott  leased  of  the  owner,  in  18G2,  the  ground 
occupied  by  tl»«  "  North-western  Elevator,"  ami  erected  thereon 
the  grain  warehouse  or  elevator  in  that  year,  with  their  own  capital 
and  means ;  that  they  ever  since  carried  on,  in  said  elevator,  the  busi- 
ness of  storing  and  handling  grain  for  hire,  for  which  they  charged  and 
received,  as  a  compensation,  the  rates  of  storage  which  had  been,  from 
year  to  year,  agreed  upon  and  established  by  the  different  elevators  and 
warehouses  in  the  city  of  Chicago,  and  published  in  one  or  more  news- 
papers printed  in  said  city,  in  the  month  of  January  in  each  year,  as 
the  established  rates  for  the  year  then  next  ensuing  such  publication. 
On  the  twenty-eighth  day  of  .June,  1872,  Munn  &  Scott  were  the  man- 
agers and  proprietors  of  the  grain  warehouse  known  as  4i  The  North- 
western Elevator,"  in  Chicago,  111.,  wherein  grain  of  different  owners 
was  stored  in  bulk  and  mixed  together ;  and  they  then  and  there  carried 
on  the  business  of  receiving,  storing,  and  delivering  grain  for  hire, 
without  having  taken  a  license  from  the  Circuit  Court  of  Cook  County, 
permitting  them,  as  managers,  to  transact  business  as  public  ware- 
housemen, and  without  having  filed  with  the  clerk  of  the  Circuit  Court 
a  bond  to  the  people  of  the  State  of  Illinois,  as  required  by  sects.  3 
and  4  of  the  Act  of  April  25,  1871.  The  city  of  Chicago,  then,  and  for 
more  than  two  years  before,  had  more  than  one  hundred  thousand  in- 
habitants. Munn  &  Scott  had  stored  and  mixed  grain  of  different 
owners  together,  only  by  and  with  the  express  consent  and  permission 
of  such  owners,  or  of  the  consignee  of  such  grain,  they  having  agreed 
that  the  compensation  should  be  the  published  rates  of  storage. 

Munn  &  Scott  had  complied  in  all  respects  with  said  Act,  except  in 
two  particulars :  first,  they  had  not  taken  out  a  license,  nor  given  a 
bond,  as  required  by  sects.  3  and  4  ;  and,  second,  they  had  charged  for 
storage  and  handling  grain  the  rates  established  and  published  in 
January,  1872, which  were  higher  than  those  fixed  by  sect.  lo. 

The  defendants  were  found  guilty,  and  fined  Si 00. 

The  judgment  of  the  Criminal  Court  of  Cook  County  having  been 
affirmed  by  the  Supreme  Court  of  the  State,  Munn  &  Scott  sued  out 
this  writ,  and  assign  for  error :  — 

1.  Sects.  3,  4,  by  and  lb  of  the  statute  are  unconstitutional  and 
void. 

2.  Said  sections  are  repugnant  to  the  third  clause  of  sect.  8  of  art.  1, 
and  the  sixth  clause  of  sect.  I>,  art.  1.  of  the  Constitution  of  the  United 
States,  and  to  the  Fifth  and  Fourteenth  Amendments. 
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Mr.  W.  C.  Gouili/,  with  whom  was  Mr.  John  N.  Jeieett,  for  the 
plaintiffs  in  error. 

Mr.  Jumts  K.  Edsnll,  Attorney-General  of  Illinois,  contra. 

Mu.  Chief  Justice  Waite  delivered  the  opinion  of  the  court. 

The  question  to  be  determined  in  this  ease  is  whether  the  General 
Assembly  of*  Illinois  can,  under  the  limitations  upon  the  legislative 
power  of  the  States  imposed  by  the  Constitution  of  the  United  States, 
fix  by  law  the  maximum  of  charges  for  the  storage  of  grain  in  ware- 
houses at  Chicago  and  other  places  in  the  State  having  not  less  than 
one  hundred  thousand  inhabitants,  "in  which  grain  is  stored  in  bulk, 
and  in  which  the  grain  of  different  owners  is  mixed  together,  or  in 
which  grain  is  stored  in  such  a  manner  that  the  identity  of  different 
lots  or  parcels  cannot  be  accurately  preserved." 

It  is  claimed  that  such  a  law  is  repugnant  — 

1.  To  that  part  of  sect.  8,  art.  1,  of  the  Constitution  of  the  United 
States  which  confers  upou  Congress  the  power  to  regulate  commerce 
with  foreign  nations  and  among  the  several  States  ; " 

2.  To  that  part  of  sect.  D  of  the  same  article  which  provides  that  "  no 
preference  shall  be  given  by  any  regulation  of  commerce  or  revenue  to 
the  ports  of  one  State  over  those  of  another ;  "  and 

3.  To  that  part  of  amendment  14  which  ordains  that  no  State  shall 
il  deprive  any  person  of  life,  liberty,  or  property,  without  due  process 
of  law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws." 

We  will  consider  the  last  of  these  objections  first. 

Every  statute  is  presumed  to  be  constitutional.  The  courts  ought 
not  to  declare  one  to  be  unconstitutional,  unless  it  is  clearly  so.  If  there 
is  doubt,  the  expressed  will  of  the  legislature  should  be  sustained. 

The  Constitution  contains  no  definition  of  the  word  *'  deprive,"  as 
used  in  the  Fourteenth  Amendment.  To  determine  its  signification, 
therefore,  it  is  necessary  to  ascertain  the  effect  which  usage  luus  given 
it,  when  employed  in  the  same  or  a  like  connection. 

While  this  provision  of  the  amendment  is  new  in  the  Constitution  of 
the  United  States,  as  a  limitation  upon  the  powers  of  the  States,  it  is 
olil  as  a  principle  of  civilized  government.  It  is  found  in  Magna  Charta, 
and,  in  substance  if  not  in  form,  in  nearly  or  quite  all  the  constitutions 
that  have  been  from  time  to  time  adopted  by  the  several  States  of  the 
Union.  By  the  Fifth  Amendment,  it  was  introduced  into  the  Consti- 
tution of  the  United  States  as  a  limitation  upon  the  powers  of  the 
national  government,  and  by  the  Fourteenth,  as  a  guarantee  against 
any  encroachment  upon  an  acknowledged  right  of  citizenship  by  the  leg- 
islatures of  the  States. 

When  the  people  of  the  United  Colonies  separated  from  Great 
Britain,  they  changed  the  form,  but  not  the  substance,  of  their  govern- 
ment. They  retained  for  the  purposes  of  government  all  the  powers  of 
the  British  Parliament,  and  through  their  State  constitutions,  or  other 
forms  of  social  compact,  undertook  to  give  practical  effect  to  such  as 
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they  deemed  necessary  for  the  common  good  and  the  security  of  life 
and  property.  All  the  powers  which  they  retained  they  committed  to 
their  respective  States,  unless  in  express  terms  or  by  implication  re- 
served to  themselves.  Subsequently,  when  it  was  found  necessary  to 
establish  a  national  government  for  national  purposes,  a  part  of  the 
powers  of  the  States  and  of  the  people  of  the  States  was  granted  to  the 
United  States  and  the  people  of  the  United  States.  This  grant  operated 
as  a  further  limitation  upon  the  powers  of  the  States,  so  that  now  the 
governments  of  the  States  possess  all  the  powers  of  the  Parliament  of 
England,  except  such  as  have  been  delegated  to  the  United  States  or 
reserved  by  the  people.  The  reservations  by  the  people  are  shown  in 
the  prohibitions  of  the  constitutions. 

When  one  becomes  a  mcml>er  of  society,  he  necessarily  parts  with 
some  rights  or  privileges  which,  as  an  individual  not  affected  by  his 
relations  to  others,  he  might  retain.  "  A  bodv  politic,"  as  aptly  de- 
lined  in  the  preamble  of  the  Constitution  of  Massachusetts,  "  is  a  social 
compact  by  which  the  whole  people  covenants  with  each  citizen,  and 
each  citizen  with  the  whole  people,  that  all  shall  be  governed  by  cer- 
tain laws  for  the  common  good."  This  does  not  confer  power  upon  the 
whole  people  to  control  rights  which  are  purely  and  exclusively  private 
(Thorpe  x.  li.  &  V.  Jiuilroad  Co.,  27  Vt.  1 13)  ;  but  it  does  authorize 
the  establishment  of  laws  requiring  each  citizen  to  so  conduct  himself, 
and  so  use  his  own  property,  as  not  unnecessarily  to  injure  another. 
This  is  the  very  essence  of  government,  and  has  found  expression  in 
the  maxim  Sic  utere  tuo  nt  alien  urn  non  la-da*.  From  this  source 
come  the  police  powers,  which,  as  was  said  bj'  Mr.  Chief  Justice  Taney 
in  the  License  Cases,  o  How.  583,  "arc  nothing  more  or  less  than  the 
powers  of  government  inherent  in  every  sovereignty,  .  .  .  that  is  to  say, 
.  .  .  the  power  to  govern  men  and  things."  Under  these  powers  the 
government  regulates  the  conduct  of  its  citizens  one  towards  another, 
and  the  manner  in  which  each  shall  use  his  own  property,  when  such 
regulation  becomes  necessary  for  the  public  good.  In  their  exercise  it 
has  been  customary  in  England  from  time  immemorial,  and  in  this 
country  from  its  first  colonization,  to  regulate  ferries,  common  carriers, 
hackmen,  bakers,  millers,  wharfingers,  innkeepers,  &c,  and  in  so  doing 
to  fix  a  maximum  of  charge  to  be  made  for  services  rendered,  accom- 
modations furnished,  and  articles  sold.  To  this  day,  statutes  are  to  be 
found  in  man)'  of  the  States  upon  some  or  ail  these  subjects;  and  we 
think  it  has  never  yet  been  successfully  contended  that  such  legislation 
came  within  any  of  the  constitutional  prohibitions  against  interference 
with  private  property.  With  the  Fifth  Amendment  in  force,  Congress, 
in  1820,  conferred  power  upon  the  city  of  Washington  "to  regulate 
.  .  .  the  rates  of  wharfage  at  private  wharves,  .  .  .  the  sweeping  of 
chimneys,  and  to  fix  the  rates  of  fees  therefor,  .  .  .  and  the  weight  and 
quality  of  bread,"  3  Stat.  .087,  sect.  7;  and,  in  1818,  "  to  make  all 
necessary  regulations  respecting  hackney  carriages  and  the  rates  of  fare 
of  the  same,  and  the  rates  of  hauling  by  cartmen,  wagoners,  canneu, 
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and  draymen,  and  the  rates  of  commission  of  auctioneers,"  9  Id.  224, 
sect.  2. 

From  this  it  is  apparent  that,  down  to  the  time  of  the  adoption  of  the 
Fourteenth  Amendment,  it  was  not  supposed  that  statutes  regulating 
the  use,  or  even  the  price  of  the  use,  of  private  property  necessarily 
deprived  an  owner  of  his  property  without  due  process  of  law.  Under 
some  circumstances  they  may,  but  not  under  all.  The  amendment 
does  not  change  the  law  in  this  particular:  it  simply  prevents  the 
States  from  doing  that  which  will  operate  as  such  a  deprivation. 

This  brings  us  to  inquire  as  to  the  principles  upon  which  this  power 
of  regulation  rests,  in  order  that  we  may  determine  what  is  within  and 
what  without  its  operative  effect.  Looking,  then,  to  the  common  law, 
from  whence  came  the  right  which  the  Constitution  protects,  we  find 
that  when  private  property  is  "  affected  with  a  public  interest,  it  ceases 
to  be  juris  jirivati  only."  This  was  said  by  Lord  Chief  Justice  Hale 
more  than  two  hundred  years  ago,  in  his  treatise  De  Portibus  Maris, 
1  Harg.  Law  Tracts,  78,  and  has  been  accepted  without  objection  as  an 
essential  element  in  the  law  of  property  ever  since.  Property  does  be- 
come clothed  with  a  public  interest  when  used  in  a  manner  to  make  it 
of  public  consequence,  and  affect  the  community  at  large.  When, 
therefore,  one  devotes  his  property  to  a  use  in  which  the  public  has  an 
interest,  he,  in  effect,  grants  to  the  public  an  interest  in  that  use,  and 
must  submit  to  be  controlled  by  the  public  for  the  common  good,  to  the 
extent  of  the  interest  he  has  thus  created.  He  may  withdraw  his  grant 
by  discontinuing  the  use ;  but,  so  long  as  he  maintains  the  use,  he  must 
submit  to  the  control.  .  .  .  [Here  follow  passages  from  Sir  Matthew 
Hale's  writings,  as  to  ferries  and  wharves.] 

This  statement  of  the  law  by  Lord  Hale  was  cited  with  approbation 
and  acted  upon  by  Lord  Kenvon  at  the  beginning  of  the  present  cen- 
tury, in  Poll  v.  Stennett,  8  T.  R.  006. 

And  the  same  has  been  held  as  to  warehouses  and  warehousemen. 
In  Ahlnutt  v.  I/tf/lis,  12  East,  527,  decided  in  1810,  it  appeared  that  the 
London  Dock  Company  had  built  warehouses  in  which  wines  were  taken 
in  store  at  such  rates  of  charge  as  the  company  and  the  owners  might 
agree  upon.  Afterwards  the  company  obtained  authority,  under  the 
general  warehousing  Act,  to  receive  wines  from  importers  before  the 
duties  upon  the  importation  were  paid  ;  and  the  question  was,  whether 
they  could  charge  arbitrary  rates  for  such  storage,  or  must  be  content 
with  a  reasonable  compensation.  .  .  .  [Here  follow  long  quotations 
from  the  opinions  in  this  case,  in  which  it  is  held  that  the  charges  must 
be  reasonable.] 

In  later  times,  the  same  principle  came  under  consideration  in  the 
Supreme  Court  of  Alabama.  That  court  was  called  upon,  in  1841 ,  to  de- 
cide whether  the  power  granted  to  the  city  of  Mobile  to  regulate  the 
weight  and  price  of  bread  was  unconstitutional,  and  it  was  contended  that 
"it  would  interfere  with  the  right  of  the  citizen  to  pursue  his  lawful 
trade  or  calling  in  the  mode  his  judgment  might  dictate  ;  "  but  the  court 
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said,  "  there  is  no  motive  ...  for  this  interference  on  the  part  of  the 
legislature  with  the  lawful  actions  of  individuals,  or  the  mode  in  which 
private  property  shall  be  enjoyed,  unless  such  calling  affects  the  public 
interest,  or  private  property  is  employed  in  a  manner  which  directly 
affects  the  body  of  the  people.  Upon  this  principle,  in  this  State, 
tavern-keepers  are  licensed  ;  .  .  .  and  the  County  Court  is  required,  at 
least  once  a  year,  to  settle  the  rates  of  innkeepers.  Upon  the  same 
principle  is  founded  the  control  which  the  legislature  has  always  exer- 
cised in  the  establishment  and  regulation  of  mills,  ferries,  bridges,  turn- 
pike roads,  and  other  kindred  subjects."  Mobile  v.  Yuille,  3  Ala. 
N.  s.  140. 

From  the  same  source  comes  the  power  to  regulate  the  charges  of 
common  carriers,  which  was  done  in  England  as  long  ago  as  the  third 
year  of  the  reign  of  William  and  Mar}",  and  continued  until  within  a 
comparatively  recent  period.  And  in  the  first  statute  we  find  the  fol- 
lowing suggestive  preamble,  to  wit :  — 

"  And  whereas  divers  wagoners  and  other  carriers,  by  combination 
amongst  themselves,  have  raised  the  prices  of  carriage  of  goods  in  many 
places  to  excessive  rates,  to  the  great  injury  of  the  trade :  Be  it,  there- 
fore, enacted,"  &c.  3  W.  &  M.  c.  12,  §  24  ;  3  Stat,  at  Large  (Great 
Britain),  481. 

Common  carriers  exercise  a  sort  of  public  office,  and  have  duties  to 
perform  in  which  the  public  is  interested.  New  Jersey  Niv.  Co.  v. 
Merchants'  Bank,  6  How.  382.  Their  business  is,  therefore,  "  affected 
with  a  public  interest,"  within  the  meaning  of  the  doctrine  which  Lord 
Hale  has  so  forcibly  stated. 

But  we  need  not  go  further.  Enough  has  ahead}*  been  said  to  show 
that,  when  private  property  is  devoted  to  a  public  use,  it  is  subject  to 
public  regulation.  It  remains  only  to  ascertain  whether  the  warehouses 
of  these  plaintiffs  in  error,  and  the  business  which  is  carried  on  there, 
come  within  the  operation  of  this  principle. 

For  this  purpose  we  accept  as  true  the  statements  of  fact  contained 
in  the  elaborate  brief  of  one  of  the  counsel  of  the  plaintiffs  in  error. 
From  these  it  appears  that  44  the  great  producing  region  of  the  West 
and  North-west  sends  its  grain  by  water  and  rail  to  Chicago,  where  the 
greater  part  of  it  is  shipped  by  vessel  for  transportation  to  the  seaboard 
by  the  Great  Lakes,  and  some  of  it  is  forwarded  by  railway  to  the 
Eastern  ports.  .  .  .  Vessels,  to  some  extent,  are  loaded  in  the  Chicago 
harl>or,  and  sailed  through  the  St.  Lawrence  directly  to  Europe.  .  .  . 
The  quantity  [of  grain]  received  in  Chicago  has  made  it  the  greatest 
grain  market  in  the  world.  This  business  has  created  a  demand  for 
moans  by  which  the  immense  quantity  of  grain  can  be  handled  or  stored, 
and  those  have  been  found  in  grain  warehouses,  which  are  commonly 
called  elevators,  because  the  grain  is  elevated  from  the  boat  or  car,  by 
machinery  operated  by  steam,  into  the  bins  prepared  for  its  reception, 
and  elevated  from  the  bins,  by  a  like  process,  into  the  vessel  or  car 
which  is  to  carry  it  on.  .  .  .  In  this  way  the  largest  traffic  between  the 
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citizens  of  the  country  north  and  west  of  Chicago  and  the  citizens  of 
the  country  lying  on  the  Atlantic  coast  north  of  Washington  is  in  grain 
which  passes  through  the  elevators  of  Chicago.  In  this  way  the  trade 
in  main  is  carried  on  bv  the  inhabitants  of  seven  or  eight  of  the  great 
States  of  the  West  with  four  or  five  of  the  States  lying  on  the  sea-shore, 
and  forms  the  largest  part  of  interstate  commerce  in  these  States. 
The  grain  warehouses  or  elevators  in  Chicago  arc  immense  structures, 
holding  from  300,000  to  1,000,000  bushels  at  one  time,  according  to 
size.  They  are  divided  into  bins  of  large  capacity  and  great  strength. 
.  .  .  They  are  located  with  the  river  harbor  on  one  side  and  the  rail- 
way tracks  on  the  other;  and  the  grain  is  run  through  them  from  car  to 
vessel,  or  boat  to  car,  as  may  be  demanded  in  the  course  of  business.  It 
has  been  found  impossible  to  preserve  each  owner's  grain  separate,  and 
this  has  given  rise  to  a  system  of  inspection  and  grading,  by  which  the 
grain  of  different  owners  is  mixed,  and  receipts  issued  for  the  number  of 
bushels  which  are  negotiable, and  redeemable  in  like  kind,  upon  demand. 
This  mode  of  conducting  the  business  was  inaugurated  more  than 
twenty  years  ago,  and  has  grown  to  immense  proportions.  The  rail- 
ways have  found  it  impracticable  to  own  such  elevators,  and  public 
policy  forbids  the  transaction  of  such  business  by  the  carrier  ;  the  owner- 
ship has,  therefore,  been  by  private  individuals,  who  have  embarked 
their  capital  and  devoted  their  industry  to  such  business  as  a  private 
pursuit." 

In  this  connection  it  must  also  be  borne  in  mind  that,  although  in 
1874  there  were  in  Chicago  fourteen  warehouses  adapted  to  this  par- 
ticular business,  and  owned  by  about  thirty  persons,  nine  business 
firms  controlled  them,  and  that  the  prices  charged  and  received  for 
storage  were  such  "  as  have  been  from  year  to  year  agreed  upon  and 
established  by  the  different  elevators  or  warehouses  in  the  city  of 
Chicago,  and  which  rates  have  been  annually  published  in  one  or  more 
newspapers  printed  in  said  city,  in  the  month  of  January  in  each  year, 
as  the  established  rates  for  the  year  then  next  ensuing  such  publication." 
Thus  it  is  apparent  that  all  the  elevating  facilities  through  which  these 
vast  productions  11  of  seven  or  eight  great  States  of  the  West"  must 
pass  on  the  way  "  to  four  or  five  of  the  States  on  the  sea-shore"  may 
be  a  "virtual"  monopoly. 

Under  such  circumstances  it  is  difficult  to  see  why,  if  the  common 
carrier,  or  the  miller,  or  the  ferryman,  or  the  innkeeper,  or  the  wharfin- 
ger, or  the  baker,  or  the  cartman,  or  the  hackney-coachman,  pursues  a 
public  employment  and  exercises  "  a  sort  of  public  office,"  these  plain- 
litrs  in  error  do  not.  They  stand,  to  use  again  the  language  of  their 
counsel,  in  the  very  "  gateway  of  commerce,"  and  take  toll  from  all 
who  pass.  Their  business  most  certainly  "  tends  to  a  common  charge, 
and  is  become  a  thing  of  public  interest  and  use."  Every  bushel  of 
grain  for  its  passage  "  pays  a  toll,  which  is  a  common  charge."  and. 
therefore,  according  to  Lord  Hale,  every  such  warehouseman  "ought 
to  be  under  public  regulation,  viz.,  that  he  .  .  .  take  but  reasonable 
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toll."  Certainly,  if  any  business  can  be  clothed  "  with  a  public  interest 
and  cease  to  be  juris  pricati  only,"  this  has  been.  It  may  not  be  made 
so  by  the  operation  of  the  Constitution  of  Illinois  or  this  statute,  but  it 
is  b}-  the  facts. 

We  also  are  not  permitted  to  overlook  the  fact  that,  for  some  reason, 
the  people  of  Illinois,  when  they  revised  their  Constitution  in  1870,  saw- 
tit  to  make  it  the  duty  of  the  General  Assembly  to  pass  laws  "  for  the 
protection  of  producers,  shippers,  and  receivers  ot  grain  and  produce," 
art.  13,  sect.  7  ;  and  by  sect.  5  of  the  same  article,  to  require  all  rail- 
road companies  receiving  and  transporting  grain  in  bulk  or  otherwise  to 
deliver  the  same  at  any  elevator  to  which  it  might  be  consigned,  that 
could  be  reached  by  any  track  that  w  as  or  could  be  used  by  such  com- 
pany, and  that  all  railroad  companies  should  permit  connections  to  be 
made  with  their  tracks,  so  that  any  public  warehouse,  &c,  might  be 
reached  by  the  cars  on  their  railroads.  This  indicates  very  clearly  that 
during  the  twenty  years  in  which  this  peculiar  business  had  been  assum- 
ing its  present  "  immense  proportions."  something  had  occurred  w  hich 
led  the  whole  body  of  the  people  to  suppose  that  remedies  such  as  are 
usually  employed  to  prevent  abuses  by  virtual  monopolies  might  not  be 
inappropriate  here.  For  our  purposes  we  must  assume  that,  if  a  state 
of  facts  could  exist  that  would  justify  such  legislation,  it  actually  did 
exist  when  the  statute  now  under  consideration  was  passed.  For  us 
the  question  is  one  of  power,  not  of  expediency.  If  no  state  of  circum- 
stances could  exist  to  justify  such  a  statute,  then  we  may  declare  this 
one  void,  because  in  excess  of  the  legislative  power  of  the  State.  But 
if  it  could,  we  must  presume  it  did.  Of  the  propriety  of  legislative  inter- 
ference within  the  scope  of  legislative  power,  the  legislature  is  the  ex- 
clusive judge. 

Neither  is  it  a  matter  of  any  moment  that  no  precedent  can  be  found 
for  a  statute  precisely  like  this.  It  is  conceded  that  the  business  is  one 
of  recent  origin,  that  its  growth  has  been  rapid,  and  that  it  is  already 
of  great  importance.  And  it  must  also  be  conceded  that  it  is  a  busi- 
ness in  which  the  whole  public  has  a  direct  and  positive  interest.  It 
presents,  therefore,  a  case  for  the  application  of  a  long-known  and  well- 
established  principle  in  social  science,  and  this  statute  simply  extends 
the  law  so  as  to  meet  this  new  development  of  commercial  progress. 
There  is  no  attempt  to  compel  these  owners  to  grant  the  public  an 
interest  in  their  property,  but  to  declare  their  obligations,  if  they  use  it 
in  this  particular  manner. 

It  matters  not  in  this  case  that  these  plaintiffs  in  error  had  built  their 
warehouses  and  established  their  business  before  the  regulations  com- 
plained of  were  adopted.  What  they  did  was  from  the  beginning  sub- 
ject to  the  power  of  the  body  politic  to  require  them  to  conform  to  such 
regulations  as  might  be  established  by  the  proper  authorities  for  the 
common  good.  They  eutered  upon  their  business  and  provided  them- 
selves with  the  means  to  carry  it  on  subject  to  this  condition.  If  they 
did  not  wish  to  submit  themselves  to  such  interference,  they  should  not 
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have  clothed  the  public  with  an  interest  in  their  concerns.  The  same 
principle  applies  to  them  that  does  to  the  proprietor  of  a  hackney-car- 
riage, and  as  to  him  it  has  never  been  supposed  that  he  was  exempt 
from  regulating  statutes  or  ordinances  because  he  had  purchased  his 
horses  and  carriage  and  established  his  business  before  the  statute  or 
the  ordinance  was  adopted. 

It  is  insisted,  however,  that  the  owner  of  property  is  entitled  to  a 
reasonable  compensation  for  its  use,  even  though  it  be  clothed  with  a 
public  interest,  and  that  what  is  reasonable  is  a  judicial  and  not  a  legis- 
lative question. 

As  has  ahead}'  been  shown,  the  practice  has  been  otherwise.  In 
countries  where  the  common  law  prevails,  it  has  been  customary  from 
time  immemorial  for  the  legislature  to  declare  what  shall  be  a  reason- 
able compensation  under  such  circumstances,  or,  perhaps  more  properly 
speaking,  to  fix  a  maximum  beyond  which  any  charge  made  would  be 
unreasonable.  Undoubtedly,  in  mere  private  contracts,  relating  to 
matters  in  which  the  public  has  no  interest,  what  is  reasonable  must  be 
ascertained  judicially.  But  this  is  because  the  legislature  has  no  con- 
trol over  such  a  contract.  So,  too,  in  matters  which  do  affect  the  public 
interest,  and  as  to  which  legislative  control  may  be  exercised,  if  there 
are  no  statutory  regulations  upon  the  subject,  the  courts  must  determine 
what  is  reasonable.  The  controlling  fact  is  the  power  to  regulate  at  all. 
If  that  exists,  the  right  to  establish  the  maximum  of  charge,  as  one  of 
the  means  of  regulation,  is  implied.  In  fact,  the  common-law  rule, 
which  requires  the  charge  to  be  reasonable,  is  itself  a  regulation  as  to 
price.  Without  it  the  owner  could  make  his  rates  at  will,  and  compel 
the  public  to  yield  to  his  terms,  or  forego  the  use. 

But  a  mere  common-law  regulation  of  trade  or  business  may  be 
changed  by  statute.  A  person  has  no  property,  no  vested  interest,  in 
any  rule  of  the  common  law.  That  is  only  one  of  the  forms  of  munici- 
pal law,  and  is  no  more  sacred  than  any  other.  Bights  of  property 
which  have  been  created  by  the  common  law  cannot  be  taken  away 
without  due  process  ;  but  the  law  itself,  as  a  rule  of  conduct,  may  be 
changed  at  the  will,  or  even  at  the  whim,  of  the  legislature,  unless  pre- 
vented by  constitutional  limitations.  Indeed,  the  great  oflice  of  statutes 
is  to  remedy  defects  in  the  common  law  as  the}-  are  developed,  and  to 
adapt  it  to  the  changes  of  time  and  circumstances.  To  limit  the  rate  of 
charge  for  services  rendered  in  a  public  employment,  or  for  the  use  of 
property  in  which  the  public  has  an  interest,  is  only  changing  a  regula- 
tion which  existed  before.  It  establishes  no  new  principle  in  the  law, 
but  onry  gives  a  new  effect  to  an  old  one. 

We  know  that  this  is  a  power  which  may  be  abused  ;  but  that  is  no 
argument  against  its  existence.  For  protection  against  abuses  by  legis- 
latures the  people  must  resort  to  the  polls,  not  to  the  courts. 

After  what  has  already  been  said,  it  is  unnecessary  to  refer  at  length 
to  the  effect  of  the  other  provision  of  the  Fourteenth  Amendment  which 
is  relied  upon,  viz.,  that  no  State  shall  "  deny  to  any  person  within  its 
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jurisdiction  the  equal  protection  of  the  laws."  Certainly,  it  cannot  be 
claimed  that  this  prevents  the  State  from  regulating  the  fares  of  hack- 
men  or  the  charges  of  draymen  in  Chicago,  unless  it  does  the  same  thing 
in  every  other  place  within  its  jurisdiction.  But,  as  has  been  seen,  the 
power  to  regulate  the  business  of  warehouses  depends  upon  the  same 
principle  as  the  power  to  regulate  hackmen  and  draymen,  and  what  can- 
not be  done  in  the  one  case  in  this  particular  cannot  be  done  in  the 
other. 

We  come  now  to  consider  the  effect  upon  this  statute  of  the  power  of 
Congress  to  regulate  commerce. 

It  was  very  properly  said  in  the  case  of  the  Stdte  Tar  on  R  n'twat/ 
Gross  Iirrrlpts,  15  Wall.  2'.*3,  that  "  it  is  not  everything  that  affects 
commerce  that  amounts  to  a  regulation  of  it,  within  the  meaning  of  the 
Constitution."  The  warehouses  of  these  plaintiffs  in  error  are  situated 
and  their  business  carried  on  exclusively  within  the  limits  of  the  State 
of  Illinois.  They  are  used  as  instruments  b}'  those  engaged  in  State  as 
well  as  those  engaged  in  interstate  commerce,  but  they  are  no  more 
necessarily  a  part  of  commerce  itself  than  the  dray  or  the  cart  by  which, 
but  for  them,  grain  would  be  transferred  from  one  railroad  station  to 
another.  Incidentally  they  may  become  connected  with  interstate  com- 
merce, but  not  necessarily  so.  Their  regulation  is  a  thing  of  domestic 
concern,  and,  certainly,  until  Congress  acts  in  reference  to  their  inter- 
state relations,  the  State  may  exercise  all  the  powers  of  government 
over  them,  even  though  in  so  doing  it  may  indirectly  operate  upon  com- 
merce outside  its  immediate  jurisdiction.  We  do  not  say  that  a  case 
may  not  arise  in  which  it  will  be  found  that  a  State,  under  the  form  of 
regulating  its  own  affairs,  has  encroached  upon  the  exclusive  domain  of 
Congress,  in  respect  to  interstate  commerce,  but  we  do  say  that,  upon 
the  facts  as  they  are  represented  to  us  in  this  record,  that  has  not  been 
done. 

The  remaining  objection,  to  wit,  that  the  statute  in  its  present  form 
is  repugnant  to  sect  9,  art.  1,  of  the  Constitution  of  the  United  States, 
because  it  gives  preference  to  the  ports  of  one  State  over  those  of 
another,  may  be  disposed  of  hy  the  single  remark  that  this  provision 
operates  only  as  a  limitation  of  the  powers  of  Congress,  and  in  no  re- 
spect affects  the  States  in  the  regulation  of  their  domestic  affairs. 

We  conclude,  therefore,  that  the  statute  in  question  is  not  repugnant 
to  the  Constitution  of  the  United  States,  and  that  there  is  no  error  in 
the  judgment  In  passing  upon  this  case  we  have  not  been  unmindful 
of  the  vast  importance  of  the  questions  involved.  This  and  cases  of  a 
kindred  character  were  argued  before  us  more  than  a  year  ago  by  most 
eminent  counsel,  and  in  a  manner  worthy  of  their  well-earned  reputa- 
tions. We  have  kept  the  cases  long  under  advisement,  in  order  that 
their  decision  might  be  the  result  of  our  mature  deliberations. 

Judgment  affirmed. 

[Field,  J.,  gave  a  dissenting  opinion,  in  which  Strong,  J.,  concurred.] 


Digitized  by  Google 


CHAP.  V.] 


RAILROAD  CO.  V.  HUSEX. 


753 


RAILROAD  COMPANY  v.  IIUSEN. 
Supreme  Court  of  the  United  States.  1877. 

[95  U.  S.  465.]  1 

Error  to  the  Supreme  Court  of  the  State  of  Missouri.    Mr.  James 
Car/%  for  the  plaintilf  in  error.    Mr.  M.  A.  Low,  contra. 
Mk.  Justice  Strong  delivered  the  opinion  of  the  court. 

Five  assignments  of  error  appear  in  this  record  ;  but  they  raise  only 
a  single  question.  It  is,  whether  the  statute  of  Missouri,  upon  which 
the  action  in  the  State  court  was  founded,  is  in  conflict  with  the  clause 
of  the  Constitution  of  the  United  States  that  ordains  "  Congress  shall 
have  power  to  regulate  commerce  with  foreign  nations,  and  among  the 
several  States,  and  with  the  Indian  tribes."  The  statute,  approved  Jan. 
23,  1872.  by  its  first  section,  enacted  as  follows  :  "  No  Texas,  Mexican, 
or  Indian  cattle  shall  be  driven  or  otherwise  conveyed  into,  or  remain, 
in  any  county  in  this  State,  between  the  first  da}'  of  March  and  the  first 
day  of  November  in  each  year,  by  any  person  or  persons  whatsoever." 
A  later  section  is  in  these  words  :  i4  If  any  person  or  persons  shall  bring 
into  this  State  any  Texas,  Mexican,  or  Indian  cattle,  in  violation  of  the 
first  section  of  this  Act,  he  or  they  shall  be  liable,  in  all  cases,  for  all 
damages  sustained  on  account  of  disease  communicated  bv  said  cattle." 
Other  sections  make  such  bringing  of  cattle  into  the  State  a  criminal 
offence,  and  provide  penalties  for  it.  It  was,  however,  upon  the  provi- 
sions we  have  quoted  that  this  action  was  brought  against  the  railroad 
company  that  had  conveyed  the  cattle  into  the  county.  It  is  noticeable 
that  the  statute  interposes  a  direct  prohibition  against  the  introduction 
into  the  State  of  all  Texas.  Mexican,  or  Indian  cattle  during  eight 
months  of  each  year,  without  any  distinction  between  such  as  may  be 
diseased  and  such  as  are  not.  It  is  true  a  proviso  to  the  first  section 
enacts  that  "  when  such  cattle  shall  come  across  the  line  of  the  State, 
loaded  upon  a  railroad  car  or  steamboat,  and  shall  pass  through  the 
State  without  being  unloaded,  such  shall  not  be  construed  as  prohibited 
by  the  Act ;  but  the  railroad  company  or  owners  of  a  steamboat  perform- 
ing such  transportation  shall  be  responsible  for  damages  which  may 
result  from  the  disease  called  the  Spanish  or  Texas  fever,  should  the 
same  occur  along  the  line  of  transportation  ;  and  the  existence  of  such 
disease  along  the  line  of  such  route  shall  be  prima  facie  evidence  that 
such  disease  has  been  communicated  by  such  transportation."  This 
proviso  imposes  burdens  and  liabilities  for  transportation  through  the 
State,  though  the  cattle  be  not  unloaded,  while  the  body  of  the  section 
absolutely  prohibits  the  introduction  of  any  such  cattle  into  the  State, 
with  the  single  exception  mentioned. 

It  seems  hardly  necessary  to  argue  at  length,  that,  unless  the  statute 

1  The  statement  of  facts  is  omitted.  —  Ei>. 

vol.  i.  —  48 
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can  be  justified  as  a  legitimate  exercise  of  the  police  power  of  the  State, 
it  is  a  usurpation  of  llie  power  vested  exclusively  in  Congress.  It  is  a 
plain  regulation  of  interstate  commerce,  a  regulation  extending  to  pro- 
hibition. Whatever  may  be  the  power  of  a  State  over  commerce  that  is 
completely  internal,  it  can  no  more  prohibit  or  regulate  that  which  is 
interstate  than  it  can  that  which  is  with  foreign  nations.  Power  over 
one  is  given  by  the  Constitution  of  the  United  States  to  Congress  in 
the  same  words  in  which  it  is  given  over  the  other,  and  in  both  cases  it 
is  necessarily  exclusive.  That  the  transportation  of  property  from  one 
Slate  to  another  is  a  branch  of  interstate  commerce  is  undeniable,  and 
no  attempt  has  been  made  in  this  case  to  den}-  it. 

The  Missouri  statute  is  a  plain  interference  with  such  transportation, 
an  attempted  exercise  over  it  of  the  highest  i>ossible  power,  —  that  of 
destruction.  It  meets  at  the  borders  of  the  State  a  large  and  common 
subject  of  commerce,  and  prohibits  its  crossing  the  State  line  during 
two  thirds  of  each  vear,  with  a  proviso,  however,  that  such  cattle  mav 
come  across  the  line  loaded  upon  a  railroad  car  or  steamboat,  and  pass 
through  the  State  without  l>cing  unloaded.  But  even  the  right  of  steam- 
boat owners  and  railroad  companies  to  transport  such  property  through 
the  State  is  loaded  by  the  law  with  onerous  liabilities,  because  of  their 
agency  in  the  transportation.  The  object  and  e fleet  of  the  statute  are, 
therefore,  to  obstruct  interstate  commerce,  and  to  discriminate  between 
the  property  of  citizens  of  one  State  and  that  of  citizens  of  other  States. 
This  court  has  heretofore  said  that  interstate  transportation  of  passen- 
gers is  beyond  the  reach  of  a  State  legislature.  And  if,  as  we  have  held, 
State  taxation  of  persons  passing  from  one  State  to  another,  or  a  State 
tax  upon  interstate  transportation  of  passengers,  is  prohibited  by  the 
Constitution  because  a  burden  upon  it,  a  fortiori,  if  possible,  is  a  State 
tax  upon  the  carriage  of  merchandise  from  State  to  State.  Transpor- 
tation is  essential  to  commerce,  or  rather  it  is  commerce  itself;  and 
every  obstacle  to  it.  or  burden  laid  upon  it  by  legislative  authority,  is 
regulation.  Case  of  the  State  Freight  Tax,  15  Wall.  232;  Ward  v. 
Maryland,  12  Id.  418;  Wtlton  v.  The  State  of  Missouri,  Dl  U.  S. 
275  ;  Henderson  et  al.  v.  Mayor  of  the  City  of  Xcw  York  et  a/.,  92  Id. 
251) ;  Chy  Lung  v.  Freeman  et  a/.,  Id.  275.  The  two  latter  of  these 
cases  refer  to  obstructions  against  the  admission  of  persons  into  a  State, 
but  the  principles  asserted  are  equally  applicable  to  all  subjects  of 
commerce. 

We  are  thus  brought  to  the  question  whether  the  Missouri  statute  is 
a  lawful  exercise  of  the  police  power  of  the  State.  We  admit  that  the 
deposit  in  Congress  of  the  power  to  regulate  foreign  commerce  and 
commerce  among  the  States  was  not  a  surrender  of  that  which  may 
properly  be  denominated  police  power.  What  that  power  is.  it  is  difli- 
cult  to  define  with  sharp  precision.  It  is  generally  said  to  extend  to 
making  regulations  promotive  of  domestic  order,  morals,  health,  and 
safety.  As  was  said  in  Thorpe  v.  The  Rutland  &  Iiurlincjton  Railroad 
Co.,  27  Vt.  149,  14  it  extends  to  the  protection  of  the  lives,  limbs, 
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health,  comfort,  and  quiet  of  all  persons,  and  the  protection  of  all  prop- 
erty within  the  State.  According  to  the  maxim,  JSic  tdere  tuo  id  ulirnum 
no/t  /mitts,  which  being  of  universal  application,  it  must,  of  course,  be 
within  the  range  of  legislative  action  to  define  the  mode  and  manner  in 
which  every  one  may  so  use  his  own  as  not  to  injure  others."'  ...  It 
may  also  be  admitted  that  the  police  power  of  a  State  justifies  the 
adoption  of  precautionary  measures  against  social  evils.  Under  it  a 
State  may  legislate  to  prevent  the  spread  of  crime,  or  pauperism,  or 
disturbance  of  the  peace.  It  may  exclude  from  its  limits  convicts, 
paupers,  idiots,  and  lunatics,  and  persons  likely  to  become  a  public 
charge,  as  well  as  persons  afflicted  by  contagious  or  infectious  diseases  ; 
a  right  founded,  as  intimated  in  the  Passenger  Cases,  7  How.  283,  by 
Mr.  Justice  Greer,  in  the  sacred  law  of  self-defence.  Vide  3  Sawyer, 
283.  The  same  principle,  it  may  also  be  conceded,  would  justify  the 
exclusion  of  property  dangerous  to  the  property  of  citizens  of  the  State  ; 
for  example,  animals  having  contagious  or  infectious  diseases.  All  these 
exertions  of  power  are  in  immediate  connection  with  the  protection  of 
persons  and  property  against  noxious  acts  of  other  persons,  or  such  a 
use  of  property  as  is  injurious  to  the  property  of  others.  They  are  self- 
defensive. 

But  whatever  may  be  the  nature  and  reach  of  the  police  power  of  a 
State,  it  cannot  be  exercised  over  a  subject  confided  exclusively  to 
Congress  by  the  Federal  Constitution.  It  cannot  invade  the  domain  of 
the  national  government.  It  was  said  in  Henderson  ct  al.  v.  Mayor  of 
the  City  of  X'  W  York  et  a/.,  suj>ra,  to  k*  be  clear,  from  the  nature  of 
our  complex  form  of  government,  that  whenever  the  statute  of  a  State 
invades  the  domain  of  legislation  which  belongs  exclusively  to  the  Con- 
gress of  the  United  States,  it  is  void,  no  matter  under  what  class  of 
powers  it  may  fall,  or  how  closely  allied  it  may  be  to  powers  conceded 
to  belong  to  the  States."  Substantially  the  same  thing  was  said  by 
Chief  Justice  Marshall  in  Gibbons  v.  Ogden,  9  Wheat.  1.  Neither  the 
unlimited  powers  of  a  State  to  tax,  nor  any  of  its  large  police  powers, 
can  be  exercised  to  such  an  extent  as  to  work  a  practical  assumption  of 
the  powers  properly  conferred  upon  Congress  by  the  Constitution. 
Marty  acts  of  a  State  ma}",  indeed,  affect  commerce,  without  amounting 
to  a  regulation  of  it,  in  the  constitutional  sense  of  the  term.  And 
it  is  sometimes  dftHeult  to  define  the  distinction  between  that  which 
merely  afreets  or  influences  and  that  which  regulates  or  furnishes  a 
rule  of  conduct.  There  is  no  such  dilliculty  in  the  present  case. 
While  we  unhesitatingly  admit  that  a  State  may  pass  sanitary  laws, 
and  laws  for  the  protection  of  life,  liberty,  health,  or  property  within 
its  borders ;  while  it  may  prevent  persons  and  animals  suffering  under 
contagious  or  infectious  diseases,  or  convicts,  &c,  from  entering  the 
State ;  while  for  the  purpose  of  self-protection  it  may  establish  quar- 
antine, and  reasonable  inspection  laws,  it  may  not  interfere  with 
transportation  into  or  through  the  State,  beyond  what  is  absolutely 
necessary  for  its  self-protection.    It  may  not,  under  cover  of  exert- 
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ing  its  police  powers,  substantially  prohibit  or  burden  either  foreign 
or  interstate  commerce.  Upon  this  subject  the  cases  in  92  U.  S.  to 
which  we  have  referred  are  very  instructive.  In  Henderson  v.  The 
Mayor,  tOc,  the  statute  of  New  York  was  defended  as  a  police  regu- 
lation to  protect  the  State  against  the  influx  of  foreign  paupers ;  but 
it  was  held  to  be  unconstitutional,  because  its  practical  result  was  to 
impose  a  burden  upon  all  passengers  from  foreign  countries.  And  it 
was  laid  down  that,  "  in  whatever  language  a  statute  may  be  framed, 
its  purpose  must  be  determined  by  its  natural  and  reasonable  effect." 
The  reach  of  the  statute  was  far  beyond  its  professed  object,  and  far 
into  the  realm  which  is  within  the  exclusive  jurisdiction  of  Congress. 
So  in  the  case  of  City  Lung  v.  Freeman,  where  the  pretence  was  the 
exclusion  of  lewd  women  ;  but  as  the  statute  was  more  far-reaching,  and 
affected  other  immigrants,  not  of  any  class  which  the  State  could  law- 
fully exclude,  we  held  it  unconstitutional.  Neither  of  these  cases  denied 
the  right  of  a  State  to  protect  herself  against  paupers,  convicted  crimi- 
nals, or  lewd  women,  by  necessary  and  proper  laws,  in  the  absence  of 
legislation  by  Congress,  but  it  was  ruled  that  the  right  could  only  arise 
from  vital  necessity,  and  that  it  could  not  be  carried  beyond  the  scope 
of  that  necessity.  These  cases,  it  is  true,  speak  only  of  laws  affecting 
the  entrance  of  persons  into  a  State  ;  but  the  constitutional  doctrines 
they  maintain  are  equally  applicable  to  interstate  transportation  of 
property.  They  deny  validity  to  any  State  legislation  professing  to  be 
an  exercise  of  police  power  for  protection  against  evils  from  abroad, 
which  is  beyond  the  necessity  for  its  exercise  wherever  it  interferes  with 
the  rights  and  powers  of  the  Federal  government. 

Tried  by  this  rule,  the  statute  of  Missouri  is  a  plain  intrusion  upon 
the  exclusive  domain  of  Congress.  It  is  not  a  quarantine  law.  It  is 
not  an  inspection  law.  It  says  to  all  natural  persons  and  to  all  trans- 
portation companies,  "You  shall  not  bring  into  the  State  any  Texas 
cattle  or  any  Mexican  cattle  or  Indian  cattle,  between  March  1  and 
Dec.  1  in  any  year,  no  matter  whether  they  are  free  from  disease  or  not, 
no  matter  whether  they  may  do  an  injury  to  the  inhabitants  of  the  State 
or  not;  and  if  you  do  bring  them  in,  even  for  the  purpose  of  carrying 
them  through  the  State  without  unloading  them,  you  shall  be  subject  to 
extraordinary  liabilities.'"  Such  a  statute,  we  do  not  doubt,  it  is  beyond 
the  power  of  the  State  to  enact.  To  hold  otherwise  would  be  to  ignore 
one  of  the  leading  objects  which  the  Constitution  of  the  United  States 
was  designed  to  secure. 

In  coming  to  such  a  conclusion,  we  have  not  overlooked  the  decisions 
of  very  respectable  courts  in  Illinois,  where  statutes  similar  to  the  one 
we  have  before  us  have  been  sustained.  Vrasd  v.  Alexander,  58  111. 
254.  Regarding  the  statutes  as  mere  police  regulations,  intended  to 
protect  domestic  cattle  against  infectious  disease,  those  courts  have 
refused  to  inquire  whether  the  prohibition  did  not  extend  beyond  the 
danger  to  be  apprehended,  and  whether,  therefore,  the  statutes  were  not 
something  more  than  exertions  of  police  power.    That  inquiry,  they 


Digitized  by  Google 


CHAP.  V.] 


BEER  CO.  V.  MASS. 


757 


have  said,  was  for  the  legislature  ami  not  for  the  courts.  With  this  we 
cannot  concur.  The  police  power  of  a  State  cannot  obstruct  foreign 
commerce  or  interstate  commerce  beyond  the  necessity  for  its  exercise  ; 
and  under  color  of  it  objects  not  within  its  scope  cannot  be  secured  at 
the  expense  of  the  protection  afforded  by  the  Federal  Constitution. 
And  as  its  range  sometimes  comes  very  near  to  the  held  committed  by 
the  Constitution  to  Congress,  it  is  the  duty  of  the  courts  to  guard  vigi- 
lantly against  any  needless  intrusion. 

Judyment  reversed,  and  the  record  remanded  with  instructions  to 
reverse  the  judyment  of  the  Circuit  Court  of  Grundy  County,  and 
to  direct  that  court  to  award  a  new  trial.1 

In  Ben-  Co.  v.  Mans.,  97  U.  S.  25,  32  (1878),  on  error  to  the  Supe- 
rior Court  of  Massachusetts,  the  plaintiff  in  error,  having  been  incor- 
porated in  that  State,  in  1828,  for  the  purpose  of  manufacturing  malt 
liquors,  denied  the  validity  of  a  prohibitory  liquor  law  of  1801),  on  the 
ground  that  it  impaired  the  obligation  of  the  contract  of  their  charter. 
The  Supreme  Court  of  the  United  States  (Bralm.ky,  J.),  after  holding 
that  the  Legislature  of  Massaehusetts  had  reserved  to  itself  power  ki  to 
pass  any  law  it  saw  fit,"  continued  :  k*  But  there  is  another  question  in 
the  case,  which,  as  it  seems  to  us,  is  equally  decisive. 

"The  plaintiff  in  error  was  incorporated  k  for  the  purpose  of  manu- 
facturing malt  liquors  in  all  their  varieties,'  it  is  true  ;  and  the  right  to 
manufacture,  undoubtedly,  as  the  plaintiff's  counsel  contends,  included 
the  incidental  right  to  dispose  of  the  liquors  manufactured.  But 
although  this  right  or  capacity  was  thus  granted  in  the  most  unqualified 
form,  it  cannot  be  construed  as  conferring  any  greater  or  more  sacred 
right  than  any  citizen  had  to  manufacture  malt  liquor ;  nor  as  exempt- 
ing the  corporation  from  any  control  therein  to  which  a  citizen  would 
be  subject,  if  the  interests  of  the  community  should  require  it.  If  the 
public  safet}7  or  the  public  morals  require  the  discontinuance  of  any 

»  In  iii  tarnish  v.  finll,  129  U.  S.  217,  222  (1889),  tlio  court  (FlF.Ln,  J.)  said  :  "  The 
case  i.s,  therefore,  reduced  to  this,  whether  the  State  may  not  provide  that  whoever 
permits  diseased  cattle  in  his  possession  to  run  at  large  within  its  limits  shall  l>e  liable 
for  any  damages  caused  hy  the  spread  of  the  disease  occasioned  thereby  :  and  upon  that 
wc  do  not  entertain  the  slightest  doubt.  Our  answer,  therefore,  to  the  first  question 
upon  which  the  judge  below  differed  is  in  the  negative,  that  the  section  in  question  is 
not  unconstitutional  by  reason  of  any  conflict  with  the  commercial  clause  of  the  Con- 
stitution. 

"  As  to  the  second  question,  our  answer  is  also  in  the  negative.  There  is  no  denial  of 
any  rights  and  privileges  to  citizens  of  other  States  which  are  accorded  to  citizens  of 
Iowa.  No  one  can  allow  diseased  cattle  to  run  at  large  in  Iowa  without  being  held 
responsible  for  the  damages  caused  by  the  spread  of  disease  thereby  ;  and  the  clause  of 
the  Constitution  declaring  that  the  citizens  of  each  State  shall  be  entitled  to  all  privi- 
leges and  immunities  of  citizens  in  the  several  States  does  not  give  non-resident  citizens 
of  Iowa  any  greater  privileges  and  immunities  in  that  State  than  her  own  citizens  there 
enjoy.  So  far  as  liability  i.s  concerned  for  the  act  mentioned,  citizens  of  other  States 
and  citizens  of  Iowa  stand  upon  the  same  footing.  Paul  v.  Yirfnua,  8  Wall.  168." 
Compare  IJarriijan  v.  C'win.  litter  Lumber  Co.,  129  Mass.  580. —  Ed. 
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manufacture  or  traffic,  the  hand  of  the  legislature  cannot  be  stayed  from 
providing  for  its  discontinuance,  by  any  incidental  inconvenience  which 
individuals  or  corporations  may  suffer.  All  rights  are  held  subject  to 
the  police  power  of  the  State. 

"  We  do  not  mean  to  say  that  property  actually  in  existence,  and  in 
which  the  right  of  the  owner  has  become  vested,  may  be  taken  for  the 
public  good  without  due  compensation.  Hut  we  infer  that  the  liquor  in 
litis  case,  as  in  the  case  of  JUtrtvuteyer  v.  W>««,  IN  Wall.  120,  was  not 
in  existence  when  the  liquor  law  of  Massachusetts  was  passed.  Had 
the  plaintiff  in  error  relied  on  the  existence  of  the  property  prior  to  the 
law,  it  behooved  it  to  show  that  fact.  But  no  such  fact  is  shown,  and 
no  such  point  is  taken.  The  plaintiff  in  error  boldly  takes  the  ground 
that,  being  a  corporation,  it  has  a  right,  by  contract,  to  manufacture 
and  sell  beer  forever,  notwithstanding  and  in  spite  of  any  exigencies 
which  may  occur  in  the  morals  or  the  health  of  the  community,  requir- 
ing such  manufacture  to  cease.  We  do  not  so  understand  the  rights 
of  the  plaintiff.  The  legislature  had  no  power  to  confer  any  such 
rights. 

"Whatever  differences  of  opinion  may  exist  as  to  the  extent  and 
boundaries  of  the  police  power,  and  however  difficult  it  may  be  to  ren- 
der a  satisfactory  definition  of  it,  there  seems  to  be  no  doubt  that  it 
does  extend  to  the  protection  of  the  lives,  health,  and  property  of  the 
citizens,  and  to  the  preservation  of  good  order  and  the  public  morals. 
The  legislature  cannot,  by  any  contract,  divest  itself  of  the  power  to 
provide  for  these  objec  ts.  They  belong  emphatically  to  that  class  of 
objects  which  demand  the  application  of  the  maxim,  iSabts  populi  stt- 
jircnui  le.r  ;  and  they  are  to  be  attained  and  provided  for  by  such  appro- 
priate means  as  the  legislative  discretion  may  devise.  That  discretion 
can  no  more  be  bargained  away  than  the  power  itself.  Boyd  v. 
bamn,  1)1  U.  8.  <M5. 

"  Since  we  have  already  held,  in  the  case  of  liartemeyer  v.  loien, 
that  as  a  measure  of  police  regulation,  looking  to  the  preservation  of 
public  morals,  a  State  law  prohibiting  the  manufacture  and  sale  of 
intoxicating  liquors  is  not  repugnant  to  any  clause  of  the  Constitution 
of  the  United  States,  we  see  nothing  in  the  present  case  that  can  afford 
any  sufficient  ground  for  disturbing  the  decision  of  the  Supreme  Court 
of  Massachusetts."  .  .  .  Judgment  affirmed. 

In  the  Head  Money  Cases,  112  U.  S.  580,  590  (1884),  in  sustaining 
an  Act  of  Congress  of  1882.  imposing  "  a  duty  of  fifty  cents  for  each 
and  every  passenger  not  a  citizen  of  the  United  States  who  shall  conic 
by  steam  or  sail  vessel  from  a  foreign  port  to  any  port  within  the 
United  States,"  Mili.kk,  J.,  for  the  court,  said:  "This  Act  of  Con- 
gress is  similar  in  its  essential  features  to  many  statutes  enacted 
bv  States  of  the  Union  for  the  protection  of  their  own  citizens,  and  for 
the  good  of  the  immigrants  who  land  at  seaports  within  their  borders. 

"That  the  purpose  of  these  statutes  is  humane,  is  highly  beneficial 
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to  the  poor  and  helpless  immigrant,  and  is  essential  to  the  protection  of  . 
the  people  in  whose  midst  they  are  deposited  by  the  steamships,  is 
beyond  dispute.  That  the.  power  to  pass  such  laws  should  exist  in 
some  legislative  body  in  this  country  is  equally  clear.  This  court  has 
decided  distinctly  and  frequently,  and  alwa3's  after  a  full  hearing  from 
able  counsel,  that  it  does  not  belong  to  the  States.  That  decision  did 
not  rest  in  any  case  on  the  ground  that  the  State  and  its  people  were 
not  deeply  interested  in  the  existence  and  enforcement  of  such  laws, 
and  were  not  capable  of  enforcing  them  if  they  had  the  power  to  enact 
them  ;  but  on  the  ground  that  the  Constitution,  in  the  division  of  powers 
which  it  declares  between  the  States  and  the  general  government,  lias 
conferred  this  power  on  the  latter  to  the  exclusion  of  the  former.  We 
are  now  asked  to  decide  that  it  docs  not  exist  in  Congress,  which  is  to 
hold  that  it  does  not  exist  at  all  —  that  the  frame  re  of  the  Constitution 
have  so  worded  that  remarkable  instrument,  that  the  ships  of  all  nations, 
including  our  own,  can,  without  restraint  or  regulation,  deposit  here,  if 
they  find  it  to  their  interest  to  do  so,  the  entire  Kuropean  population  of 
criminals,  paupers,  and  diseased  persons,  without  making  any  provision 
to  preserve  them  from  starvation,  and  its  concomitant  sufferings,  even 
for  the  first  few  days  after  they  have  left  the  vessel. 

44  This  court  is  not  only  asked  to  decide  this,  but  it  is  asked  to  over- 
rule its  decision,  several  times  made  with  unanimity,  that  the  power 
does  reside  in  Congress,  is  conferred  upon  that  bod}-  by  the  express 
language  of  the  Constitution,  and  the  attention  of  Congress  directed  to 
the  duty  which  arises  from  that  language  to  pass  the  very  law  which  is 
here  in  question. 

44  That  these  statutes  are  regulations  of  commerce  —  of  commerce 
with  foreign  nations  —  is  conceded  in  the  argument  in  this  case ;  and 
that  they  constitute  a  regulation  of  that  class  which  belongs  exclusively 
to  Congress  is  held  in  all  the  cases  in  this  court.  It  is  upon  these  propo- 
sitions that  the  court  has  decided  in  all  these  cases  that  the  State  laws 
arc  void.  .  .  .  [Here  the  court  considers  an  objection  to  the  imposition 
in  question  as  being  not  uniform  and  not  levied  to  4'  provide  for  the 
common  defence  and  general  welfare  of  the  United  States."] 

44  If  it  were  necessary  to  prove  that  the  imposition  of  this  contribu- 
tion on  owners  of  ships  is  made  for  the  general  welfare  of  the  United 
States,  it  would  not  be  difficult  to  show  that  it  is  so,  and  particularly 
that  it  is  among  the  means  which  Congress  may  deem  necessary  and 
proper  for  that  purpose;  and  beyond  this  we  are  not  permitted  to 
inquire. 

4k  But  the  true  answer  to  all  these  objections  is  that  the  power  exer- 
cised in  this  instance  is  not  the  taxing  power.  The  burden  imposed  on 
the  ship  owner  by  this  statute  is  the  mere  incident  of  the  regulation  of 
commerce  —  of  that  branch  of  foreign  commerce  which  is  involved  in 
immigration. " 
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HEAD  v.  AMOSKEAG  MANUFACTURING  COMPANY. 

Sui'KEME  CoUKT  OF  THE  UNITED  STATES,  1885. 
[113  U.  S.  9.] 

This  was  :i  writ  of  error  to  reverse  a  judgment  of  the  Supreme 
Court  of  the  State  of  New  Hampshire  agaiust  the  plaintiff  in  error, 
upon  a  petition  filed  by  the  defendant  in  error  (a  corporation  estab- 
lished by  the  laws  of  New  Hampshire  for  the  manufacture  of  cotton, 
woollen,  iron  and  other  materials)  for  the  assessment  of  damages  for 
the  flowing  of  his  laud  by  its  mill-dam  at  Amoskeag  Falls  on  the  Merri- 
mack Kiver,  under  the  general  mill  Act  of  that  State  of  18G8,  eh.  20, 
which  is  copied  in  the  margin.  [It  is  omitted  here ;  the  substance  of 
it  sufficiently  appears  in  what  follows.] 

In  the  petition  filed  in  the  State  court,  the  Amoskeag  Manufacturing 
Company  alleged  that  it  had  been  authorized  by  its  charter  to  purchase 
and  hold  real  estate,  and  to  erect  thereon,  such  dams,  canals,  mills, 
buildings,  machines  and  works  as  it  might  deem  necessary  or  useful 
in  carrying  on  its  manufactures  and  business ;  that  it  had  purchased 
the  land  on  both  sides  of  the  Merrimack  Kiver  at  Amoskeag  Falls, 
including  the  river  and  falls,  and  had  there  built  mills,  dug  canals,  and 
established  works,  at  the  cost  of  several  millions  of  dollars,  and,  for 
the  purpose  of  making  the  whole  power  of  the  river  at  the  falls  avail- 
able for  the  use  of  those  mills,  had  constructed  a  dam  across  the  river; 
that  the  construction  of  the  mills  and  dam,  to  raise  the  water  for  work- 
ing the  mills,  for  creating  a  reservoir  of  water,  and  for  equalizing  its 
flow,  was  of  public  use  and  benefit  to  the  people  of  the  State,  and 
necessary  for  the  use  of  the  mills  for  which  it  was  designed ;  and  that 
Head,  the  owner  of  a  tract  of  land,  described  in  the  petition,  and 
bounded  by  the  river,  claimed  damages  for  the  overflowing  thereof  by 
the  dam,  which  the  corporation  had  been  unable  satisfactorily  to  adjust ; 
and  prayed  that  it  might  be  determined  whether  the  construction  of  the 
mills  and  dam,  and  the  flowing,  if  any,  of  Head's  land  to  the  depth 
and  extent  that  it  might  or  could  be  flowed  thereby,  were  or  might  be 
of  public  use  or  benefit  to  the  people  of  the  State,  and  whether  they 
were  necessary  for  the  mills,  and  that  damages,  past  or  future,  to  the 
land  by  the  construction  of  the  dam  might  be  assessed  according  to 
the  statute. 

At  successive  stages  of  the  proceedings,  by  demurrer,  by  request 
to  the  court  after  the  introduction  of  the  evidence  upon  a  trial  by 
jury,  and  by  motion  in  arrest  of  judgment,  Head  objected  that  the 
statute  was  unconstitutional,  and  that  the  petition  could  not  be  main- 
tained, because  they  contemplated  the  taking  of  his  property  for  private 
use.  in  violation  of  the  Fourteenth  Amendment  of  the  Constitution  of 
the  United  States,  which  declares  that  no  State  shall  deprive  any  per- 
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son  of  property  without  due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws;  as  well  as  in 
violation  of  the  Constitution  of  the  State,  the  Hill  of  Rights  of  which 
declares  that  all  men  have  certain  natural,  essential  and  inherent  rights, 
among  which  are  the  acquiring,  possessing  and  protecting  property, 
and  that  ever}*  member  of  the  community  has  a  right  to  be  protected 
in  the  enjoyment  of  his  propertj*. 

His  objections  were  overruled  by  the  highest  court  of  New  Hamp- 
shire, and  final  judgment  was  entered,  adjudging  that  the  facts  alleged 
in  the  petition  were  true,  and  that,  upon  payment  or  tender  of  the 
damages  assessed  by  the  verdict,  with  interest,  and  fifty  per  cent  added, 
making  in  all  the  sum  of  $572.43,  the  company  have  the  right  to  erect 
and  maintain  the  dam,  and  to  How  his  land  forever  to  the  depth  and 
extent  to  which  it  might  or  could  be  flowed  or  injured  thereby.  06  N. 
H.  386 ;  59  N.  II.  332,  563. 

Mr.  C.  II.  Morrison,  for  plaintiff  in  error. 

Mr.  George  I*1.  Hour  and  Mr.  B.  Wadleigh,  for  defendant  in  error. 

Mk.  Justice  Gkay  delivered  the  opinion  of  the  court.  He  recited 
the  facts  as  above  stated,  and  continued : 

The  position  that  the  plaintiff  in  error  has  been  denied  the  equal  pro- 
tection of  the  laws  was  not  insisted  upon  at  the  argument.  The  single 
question  presented  for  decision  is  whether  he  has  been  deprived  of  his 
property  without  due  process  of  law,  in  violation  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States.  It  is  only  as 
bearing  upon  that  question,  that  this  court,  upon  a  writ  of  error  to  a 
State  court,  has  jurisdiction  to  consider  whether  the  statute  conforms  to 
the  Constitution  of  the  State. 

The  charter  of  the  Amoskeag  Manufacturing  Company,  which 
authorized  it  to  erect  and  maintain  its  mills  and  dam,  gave  it  no 
right  to  llow  the  lands  of  others.  Eastman  v.  Amoskeag  Manv factor- 
ial/ Co.,  44  X.  H.  143.  The  proceedings  in  the  State  court  were  had 
under  the  general  mill  Act  of  New  Hampshire,  which  enacts  that  any 
person,  or  an)*  corporation  authorized  by  its  charter  so  to  do,  may 
erect  or  maintain  on  his  or  its  own  land  a  water  mill  and  mill-dam  upon 
any  stream  not  navigable,  paying  to  the  owners  of  lands  flowed  the 
damages  which,  upon  a  petition  filed  in  court  by  either  party,  may  be 
assessed,  by  a  committee  or  by  a  jury,  for  the  flowing  of  the  lands  to 
the  depth  and  extent  to  which  they  may  or  can  be  flowed  by  the  dam. 
X.  H.  Stat.  1868,  ch.  20. 

The  plaintiff  in  error  contends  that  his  property  has  been  taken  by 
the  State  of  New  Hampshire  for  private  use,  and  that  any  taking  of 
private  property  for  private  use  is  without  due  process  of  law. 

The  defendant  in  error  contends  that  the  raising  of  a  water  power 
upon  a  running  stream  for  manufacturing  purposes  is  a  public  use ;  that 
the  statute  is  a  constitutional  regulation  of  the  rights  of  riparian 
owners ;  and  that  the  remedy  given  by  the  statute  is  due  process  of 
law. 


Digitized  by  Google 


702 


HEAD  r.  AMOSKEAG  MAXUF.  CO. 


[CHAP.  V. 


General  mill  Acts  exist  in  a  great  majority  of  the  States  of  the  Union. 
Such  Acts,  authorizing  lands  to  be  taken  or  flowed  in  invitum,  for  the 
erection  and  maintenance  of  mills,  existed  in  Virginia,  Maryland, 
Delaware  and  North  Carolina,  as  well  as  in  Massachusetts,  New 
Hampshire  and  Rhode  Island,  before  the  Declaration  of  Independence  ; 
and  exist  at  this  day  in  each  of  these  States,  except  Maryland,  where 
they  were  repealed  in  18:52.  One  passed  in  North  Carolina  in  1777  has 
remained  upon  the  statute-book  of  Tennessee.  They  were  enacted  in 
Maine,  Kentucky,  Missouri  and  Arkansas,  soon  after  their  admission 
into  the  Union.  They  were  passed  in  Indiana,  Illinois,  Michigan,  Wis- 
consin, Iowa,  Nebraska,  Minnesota,  Mississippi,  Alabama  and  Florida, 
while  they  were  yet  Territories,  and  re-enacted  after  they  became  States. 
They  were  also  enacted  in  Pennsylvania  in  1803,  in  Connecticut  in 
1864,  and  more  recently  in  Vermont,  Kansas,  Oregon,  West  Virginia 
and  Georgia,  but  were  afterwards  repealed  in  Georgia.  The  principal 
statutes  of  the  several  States  are  collected  in  the  margin.  [The  note 
refers  to  the  statutes  of  twenty-nine  States.    It  is  omitted  here.] 

In  most  of  those  States,  their  validity  has  been  assumed,  without 
dispute  ;  and  they  were  never  adjudged  to  be  invalid  anywhere  until 
since  1870,  and  then  in  three  Suites  only,  and  for  incompatibility  with 
their  respective  constitutions.  Loughhridge  v.  Harris  (1871),  42 
Georgia,  500  ;  Tyler  v.  Heat  her  (1871),  44  Vermont,  648  ;  Jiyerson  v. 
Brown  (1877),  35  Michigan,  333.  The  earlier  cases  in  Tennessee, 
Alabama  and  New  York,  containing  dicta  to  the  same  effect,  were 
decided  upon  other  grounds.  Harding  v.  Goodlett,  3  Yerger,  40 ; 
Memphis  Railroad  v.  Memphis,  4  Coldwell,  406  ;  Moore  v.  Wright, 
34  Alabama,  311,  333  ;  Bottoms  v.  Brewer,  54  Alabama,  288  ;  Hay  v. 
Cohoes  Co.,  3  Barb.  42,  47,  and  2  N.  Y.  159. 

The  principal  objects,  no  doubt,  of  the  earlier  Acts  were  grist  mills ; 
and  it  has  been  generally  admitted,  even  b}-  those  courts  which  have 
entertained  the  most  restricted  view  of  the  legislative  power,  that  a 
grist  mill  which  grinds  for  all  comers,  at  tolls  fixed  by  law,  is  for  a 
public  use.    See  also  Blair  v.  Cuming  County,  111  U.  S.  363. 

But  the  statutes  of  many  States  are  not  so  limited,  either  in  terms, 
or  in  the  usage  under  them.  In  Massachusetts,  for  more  than  half  a 
century,  the  mill  Acts  have  been  extended  to  mills  for  any  manufactur- 
ing purpose.  Mass.  Stat.  1824,  ch.  153  ;  Wolcott  Woollen  Manufac- 
turing Co.  v.  Upham,5  Pick.  292;  Palmer  Co.  v.  Ferrill,  17  Pick'.  58, 
65.  And  throughout  New  England,  as  well  as  in  Pennsylvania.  Vir- 
ginia. North  Carolina,  Kentucky,  and  many  of  the  Western  States,  the 
statutes  are  equally  comprehensive. 

It  has  been  held  in  many  cases  of  high  authority,  that  special  Acts 
of  incorporation,  granted  by  the  legislature  for  the  establishment  of 
dams  to  increase  and  improve  the  water  power  of  rivers  and  navigable 
waters,  for  mechanical  and  manufacturing  purposes,  are  for  a  public 
use.  Scudder  v.  Trenton  Delaware  F'alls  Co.,  Saxton,  694,  728,  729  ; 
Boston  &  Jloxbury  Mill  Corporation  v.  Newman,  12  Pick.  467 ; 
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Ilazen  v.  Essex  Co.,  12  Cush.  475;  Commonwealth  v.  Essex  Co.,  13 
Gray,  239,  251,  252  ;  Hankins  v.  Lawrence,  8  Blackford,  26G  ;  Great 
Falls  Manufacturing  Co.  v.  Fernald,  47  N.  II.  444. 

In  some  of  those  cases,  the  authority  conferred  bv  general  mill  Acts 
upon  any  owner  of  land  upon  a  stream  to  erect  and  maintain  a  mill  on 
his  own  land  and  to  /low  the  land  of  others,  for  manufacturing  purposes, 
has  been  considered  as  resting  on  the  right  of  eminent  domain,  by 
reason  of  the  advantages  inuring  to  the  public  from  the  improvement  of 
water  power  and  tbe  promotion  of  manufactures.  See  also  Hoi  yoke 
Co.  v.  Lyman,  15  Wall.  500,  506,  507  ;  Beekman  v.  Saratoga  &  Sche- 
nectady Jin  il road,  3  Paige,  45,  73;  Tall  tot  v.  Hudson,  16  Gray,  417, 
42G.  And  tbe  validity  of  general  mill  Acts,  when  directly  controverted, 
has  often  been  upheld  upon  that  ground,  confirmed  by  long  usage  or 
prior  decisions.  Jordan  v.  Woodward,  40  Maine,  317;  Ot instead  v. 
C'linjt,  33  Conn.  532  ;  Todd  v.  Austin,  34  Conn.  78  ;  Venard  v.  Cross, 
8  Kansas,  248  ;  Harding  v.  Funk,  8  Kansas,  315  ;  Miliar  v.  Troost,  14 
Minnesota,  282  ;  Xewcomh  v.  Smith,  1  Cbandler,  71  ;  Fisher  v.  Hori- 
con  Co.,  10  Wisconsin,  351;  Iiabb  v.  Mackey,  10  Wisconsin,  314; 
J}  urn  ha  in  v.  Thompson,  35  Iowa,  421. 

In  New  Hampshire,  from  whicb  the  present  case  comes,  the  legis- 
lature of  the  Province  in  1718  passed  an  Act  (for  the  most  part  copied 
from  the  Massachusetts  Act  of  1714),  authorizing  the  owners  of  mills 
to  flow  lands  of  others,  paying  damages  assessed  by  a  jury.  The  Act 
of  1718  continued  iu  force  until  the  adoption  of  the  first  Constitution 
of  the  State  in  1784,  and  afterwards  until  June  20,  1792,  and  was 
then  repealed,  upon  a  general  revision  of  the  statutes,  shortly  before  the 
State  Constitution  of  1792  took  effect.  The  provisions  of  the  Bill  of 
Rights,  on  which  the  plaintiff  in  error  relied  in  the  court  below,  were 
exactly  alike  in  the  two  constitutions.  Special  Acts  authorizing  the 
flowing  of  lands  upon  the  payment  of  damages  were  passed  afterwards 
from  time  to  time;  among  others,  the  statute  of  July  8.  1862,  author- 
izing the  Great  Falls  Manufacturing  Company  to  erect  a  dam  upon 
Salmon  Falls  River,  which  was  adjudged  by  the  Supreme  Judicial  Court 
of  New  Hampshire  in  1867,  in  an  opinion  delivered  by  Chief  Justice 
Perley,  to  be  consistent  with  the  Constitution  of  that  State,  because 
the  taking  authorized  was  for  a  public  use.  Great  Falls  Mannfactur- 
iny  Co.  v.  Fernald,  47  N.  II.  444.  The  statute  now  in  question,  the 
first  general  mill  Act  passed  by  the  legislature  of  the  State,  was  passed 
and  took  effect  on  July  3,  1868  :  was  held  in  Ash  v.  Cu minings,  50  N. 
II.  591,  after  elaborate  argument  against  it,  to  be  constitutional,  upon  the 
ground  of  the  decision  in  Great  Falls  Manufacturing  Co.  v.  Fernald  ; 
and  was  enforced  without  question  in  Portland  v.  Morse,  51  N.  II.  188, 
and  in  Town  v.  Faulkner,  56  N.  H.  255.  In  the  case  at  bar,  and  in 
another  case  since,  the  State  court  held  its  constitutionality  to  be  settled 
bj'  the  former  decisions.  Amoskeag  Manufacturing  Co.  v.  Head,  56  N. 
II.  386,  and  59  N.  H.  332,  563  ;  Same  v.  Worcester  y  60  N.  II.  522. 

The  question  whether  the  erection  and  maintenance  of  mills  for 
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manufacturing  purposes  under  a  general  mill  Act,  of  which  any  owner 
of  land  upon  a  stream  not  navigable  may  avail  himself  at  will,  can  be 
upheld  as  a  taking,  by  delegation  of  the  right  of  eminent  domain,  of 
private  property  for  public  use,  in  the  constitutional  sense,  is  so  im- 
portant and  far  reaching,  that  it  does  not  become  this  court  to  express 
an  opinion  upon  it,  when  not  required  for  the  determination  of  the 
rights  of  the  parties  before  it.  We  prefer  to  rest  the  decision  of  this 
case  upon  the  ground  that  such  a  statute,  considered  as  regulating  the 
manner  in  which  the  rights  of  proprietors  of  lands  adjacent  to  a 
stream  may  be  asserted  and  enjoyed,  with  a  due  regard  to  the  interests 
of  all,  and  to  the  public  good,  is  within  the  constitutional  power  of  the 
legislature. 

When  property,  in  which  several  persons  have  a  common  interest, 
cannot  be  fully  and  beneficially  enjoyed  in  its  existing  condition,  the 
law  often  provides  a  way  in  which  they  may  compel  one  another  to  sub- 
mit to  measures  necessary  to  secure  its  beneficial  enjoyment,  making 
equitable  compensation  to  any  whose  control  of  or  interest  in  the  pro- 
perty is  thereby  modified. 

In  the  familiar  case  of  land  held  by  several  tenants  in  common,  or  even 
by  joint  tenants  with  right  of  survivorship,  any  one  of  them  may  compel 
a  partition,  upon  which  the  court,  if  the  land  cannot  be  equally  divided, 
will  order  owelty  to  be  paid,  or  in  many  States,  under  statutes  the  con- 
stitutionality of  which  has  never  been  denied,  will,  if  the  estate  is  such 
that  it  cannot  be  divided,  either  set  it  off  to  one  and  order  him  to  com- 
pensate the  others  in  money,  or  else  order  the  whole  estate  to  be  sold. 
Kintj  v.  Heed,  11  Gray,  490;  Bentley  v.  Lony  Dock  Co.,  1  McCarter, 
480  ;  s.  c.  on  appeal,  nom.  Manners  v.  Bentley,  2  McCarter,  501  ; 
Mead  v.  Mitt /tell,  17  N.  Y.  210;  Bichardson  v.  Monson,  23  Conn.  94. 
Water  rights  held  in  common,  incapable  of  partition  at  law,  may  be  the 
subject  of  partition  in  equity,  either  by  apportioning  the  time  and 
extent  of  use,  or  by  a  sale  of  the  right  and  a  division  of  the  pro- 
ceeds. Smithy.  Smith,  10  Paige,  470;  Ik  Witt  v.  Harvey,  A  Gray, 
48G  ;  McGillivray  v.  Evans,  27  California,  92. 

At  the  common  law,  as  Lord  Coke  tells  us,  41  If  two  tenants  in  com- 
mon, or  joint  tenants,  be  of  an  house  or  mill,  and  it  fall  in  decay,  and 
the  one  is  willing  to  repair  the  same,  and  the  other  will  not,  he  that  is 
willing  shall  have  a  writ  de  rejmratione  faeienda  ;  and  the  writ  saith, 
ad  reparationem  et  sustentationem  ejusdem  donnts  tenea ntur ;  whereby 
it  appeareth  that  owners  are  in  that  case  bound  jtro  bono  jaddico  to 
maintain  houses  and  mills  which  are  for  habitation  and  use  of  men." 
Co.  Lit.  200  b  ;  A  Kent  Com.  370.  In  the  same  spirit,  the  statutes  of 
Massachusetts,  for  a  hundred  and  seventy-five  years,  have  provided  that 
any  tenant  in  common  of  a  mill  in  need  of  repair  may  notify  a  general 
meeting  of  all  the  owners  for  consultation,  and  that,  if  any  one  refuses 
to  attend,  or  to  agree  with  the  major  it)*,  or  to  pay  his  share,  the  majority 
may  cause  the  repairs  to  be  made,  and  recover  his  share  of  the  expenses 
out  of  the  mill  or  its  profits  or  earnings.    Mass.  Pro  v.  Stat.  1709,  ch. 
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3,  1  Prov.  Laws  (State  ed.)  641,  and  Anc.  Chart.  388;  Stat  1795,  ch. 
74,  §§  5-7  ;  Rev.  Stat  1836,  ch.  116,  §§  44-58  ;  Gen.  Stat  1860,  ch.  149, 
§§  53-64;  Pub.  Stat,  1882,  ch.  190,  §§  59-70.  And  the  statutes  of 
New  Hampshire,  for  more  than  eight\'  }'ears,  have  made  provision  for 
compelling  the  repair  of  mills  in  such  cases.  Roberts  v.  Feavcy,  7 
Foster,  477,  493. 

The  statutes  which  have  long  existed  in  many  States  authorizing  the 
majority  of  the  owners  in  severalty  of  adjacent  meadow  or  swamp  lands 
to  have  commissioners  appointed  to  drain  and  improve  the  whole  tract, 
by  cutting  ditches  or  otherwise,  and  to  assess  and  levy  the  amount  of 
the  expense  upon  all  the  proprietors  in  proportion  to  the  benefits  re- 
ceived, have  been  often  upheld,  independently  of  any  effect  upon  the 
public  health,  as  reasonable  regulations  for  the  general  advantage  of 
those  who  are  treated  for  this  purpose  as  owners  of  a  common  property. 
Coonws  v.  Burt,  22  Pick.  422  ;  Wright  v.  Boston,  9  Cush.  233,  241  ; 
Sherman  v.  Tobey,  3  Allen,  7  ;  Lowell  v.  Boston,  111  Mass.  454,  469  ; 
French  x.  Kirkland,  1  Paige,  117;  People  v.  Brooklyn,  4  N.  Y.  419, 
438;  Coster  v.  Tide  Water  Co.,  3  C.  E.  Green,  54,  68,  518,  531  ; 
O'Reileij  v.  Kankakee  Valley  Draining  Co.,  32  Indiana,  169. 

By  the  maritime  law,  based,  as  Lord  Tenterden  observed,  on  the 
consideration  that  the  actual  employment  of  ships  is  "a  matter,  not 
merely  of  private  advantage  to  the  owners,  but  of  public  benefit  to  the 
State,"  and  recognized  in  the  decisions  and  the  rules  of  this  court,  courts 
of  admiralty,  when  the  part-owners  of  a  ship  cannot  agree  upon  her 
employment,  authorize  the  majority  to  send  her  to  sea,  on  giving 
security  to  the  dissenting  minority,  to  bring  back  and  restore  the  ship, 
or,  if  she  be  lost,  to  pa}'  them  the  value  of  their  shares ;  and  in  such 
case  the  minority  can  neither  recover  part  of  the  profits  of  the  vo}  age 
nor  compensation  for  the  use  of  the  ship.  Abbott  on  Shipping,  pt  1 , 
ch.  3,  §§  2,  8;  The  Steamboat  Orleans,  11  Pet  175,  183;  Rule  20  in 
Admiralty,  3  How.  vii. ;  The  Marengo,  1  Lowell,  52.  If  the  part- 
owners  are  equally  divided  in  opinion  upon  the  manner  of  employing 
the  ship,  then,  according  to  the  general  maritime  law,  recognized  and 
applied  by  Mr.  Justice  Washington,  the  ship  may  be  ordered  to  be  sold 
and  the  proceeds  distributed  among  them.  The  Seneca,  18  Am.  Jur. 
485 ;  s.  c.  3  Wall.  Jr.  395.  See  also  Story  on  Partnership,  §  439  ; 
The  Nelly  Schneider,  3  P.  D.  152. 

But  none  of  the  cases,  thus  put  by  way  of  illustration,  so  strongly 
call  for  the  interposition  of  the  law  as  the  case  before  us. 

The  right  to  the  use  of  running  water  is  publici  juris,  and  common 
to  all  the  proprietors  of  the  bed  and  banks  of  the  stream  from  its 
source  to  its  outlet.  Each  has  a  right  to  the  reasonable  use  of  the 
water  as  it  flows  pa9t  his  land,  not  interfering  with  a  like  reasonable 
U9e  by  those  above  or  below  him.  One  reasonable  use  of  the  water  is  the 
use  of  the  power,  inherent  in  the  fall  of  the  stream  and  the  force  of  the 
current,  to  drive  mills.  That  power  cannot  be  used  without  damming  up 
the  water,  and  thereby  causing  it  to  flow  back.    If  the  water  thus 
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dammed  up  by  one  riparian  proprietor  spread  over  the  lands  of  others, 
they  could  at  common  law  bring  successive  actions  against  him  for  the 
injury  so  done  them,  or  even  have  the  dam  abated.  Before  the  mill 
Acts,  therefore,  it  was  often  impossible  for  a  riparian  proprietor  to  use 
the  water  power  at  all,  without  the  consent  of  those  above  him.  The 
purpose  of  these  statutes  is  to  enable  any  riparian  proprietor  to  erect 
a  mill  and  use  the  water  power  of  the  stream,  provided  he  does  not 
interfere  witb  an  earlier  exercise  by  another  of  a  like  right  or  with  any 
right  of  the  public ;  and  to  substitute,  for  the  common-law  remedies 
of  repeated  actions  for  damages  and  prostration  of  the  dam,  a  new 
form  of  remedy,  by  which  any  one  whose  land  is  flowed  can  have 
assessed,  once  for  all,  either  in  a  gross  sum  or  by  way  of  annual 
damages,  adequate  compensation  for  the  injury. 

This  view  of  the  principle  ujkmi  which  general  mill  Acts  rest  has 
been  fully  and  clearly  expounded  in  the  judgments  delivered  by  Chief 
Justice  Shaw  in  the  Supreme  Judicial  Court  of  Massachusetts. 

In  delivering  the  opinion  of  the  court  in  a  case  decided  in  1832,  he 
said :  "  The  statute  of  17'JG  is  but  a  revision  of  a  former  law,  and  the 
origin  of  these  regulations  is  to  be  found  in  the  provincial  statute  of 
1714.  They  are  somewhat  at  variance  with  that  absolute  right  of 
dominion  and  enjoyment  which  ever}'  proprietor  is  supposed  by  law  to 
have  in  his  own  soil  ;  and  in  ascertaining  their  extent  it  will  be  useful 
to  inquire  into  the  principle  upon  which  they  are  founded.  We  think 
they  will  be  found  to  rest  for  their  justification,  partly  upon  the  interest 
which  the  community  at  large  has  in  the  use  and  employment  of  mills, 
and  partly  upon  the  nature  of  the  property,  which  is  often  so  situated 
that  it  could  not  be  beneficially  used  without  the  aid  of  this  i>ower.  A 
stream  of  water  often  runs  through  the  lands  of  several  proprietors. 
One  may  have  a  sufficient  mill-site  on  his  own  land,  with  ample  space 
on  his  own  land  for  a  mill-pond  or  reservoir,  but  yet,  from  the  operation 
of  the  well-known  physical  law  that  fluids  will  seek  and  find  a  level,  he 
cannot  use  his  own  property  without  flowing  the  water  back  more  or 
less  on  the  lands  of  some  other  proprietor.  We  think  the  power  given 
by  statute  was  intended  to  apply  to  such  cases,  and  that  the  legislature 
meant  to  provide  that,  as  the  public  interest  in  such  case  coincides 
with  that  of  the  mill-owner,  and  as  the  mill-owner  and  the  owner  of 
lands  to  be  flowed  cannot  both  enjoy  their  full  rights,  without  some  in- 
terference, the  latter  shall  yield  to  the  former,  so  far  that  the  former 
may  keep  up  his  mill  and  head  of  water,  notwithstanding  the  damage 
done  to  the  latter,  upon  paj'ment  of  an  equitable  compensation  for  the 
real  damage  sustained,  to  be  ascertained  in  the  mode  provided  by  the 
statute."  "From  this  view  of  the  object  and  purpose  of  the  statute, 
we  think  it  quite  manifest  that  it  was  designed  to  provide  for  the  most 
useful  and  beneficial  occupation  and  enjoyment  of  natural  streams  and 
watercourses,  where  the  absolute  right  of  each  proprietor  to  use  his 
own  land  and  water  privileges,  at  his  own  pleasure,  cannot  be  fully 
enjoyed,  and  one  must  of  necessity,  in  some  degree,  yield  to  the  other." 
Fiske  v.  Framingham  Manufacturing  Co.,  12  Pick.  68,  70-72. 
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Id  another  case,  decided  almost  twenty  years  later,  he  said  :  "  The  re- 
lative rights  of  land-owners  and  mill-owners  are  founded  on  the  estab- 
lished rule  of  the  common  law,  that  every  proprietor,  through  whose 
territory  a  current  of  water  flows,  in  its  course  towards  the  sea,  has  an 
equal  right  to  the  use  of  it,  for  all  reasonable  and  beneficial  purposes, 
including  the  power  of  such  stream  for  driving  mills,  subject  to  a  like 
reasonable  and  beneficial  use,  by  the  proprietors  above  him  and  below 
him,  on  the  same  stream.  Consequently  no  one  can  deprive  another  of 
his  equal  right  and  beneficial  use,  by  corrupting  the  stream,  by  wholly 
diverting  it,  or  stopping  it  from  the  proprietor  below  him,  or  raise  it 
artificially,  so  as  to  cause  it  to  flow  back  on  the  land  of  the  proprietor 
above.  This  rule,  in  this  Commonwealth,  is  slightly  modified  by  the 
mill  Acts,  by  the  well-known  provision,  that  when  a  proprietor  erects" 
a  dam  on  his  own  land,  and  the  effect  is,  by  the  necessary  operation  of 
natural  laws,  that  the  water  sets  back  upon  some  land  of  the  proprietor 
above,  a  consequence  which  he  may  not  propose  as  a  distinct  purpose, 
but  cannot  prevent,  he  shall  not  thereby  be  regarded  as  committing  a 
tort,  and  obliged  to  prostrate  his  dam,  but  may  keep  up  his  dam,  pay- 
ing annual  or  gross  damages,  the  equitable  assessment  of  which  is  pro- 
vided for  by  the  Acts.  It  is  not  a  right  to  take  and  use  the  land  of  the 
proprietor  above,  against  his  will,  but  it  is  an  authority  to  use  his  own 
land  and  water  privilege  to  his  own  advantage  and  for  the  benefit  of  the 
community.  It  is  a  provision  by  law,  for  regulating  the  rights  of  pro- 
prietors, on  one  and  the  same  stream,  from  its  rise  to  its  outlet,  in  a 
manner  best  calculated,  on  the  whole,  to  promote  and  secure  their 
common  rights  in  it"  Bates  v.  Weymouth  Iron  Co.,  $  Cush.  548,  552, 
553. 

Other  opinions  of  Chief  Justice  Shaw  illustrate  the  same  view. 
Williams  v.  Xelson,  23  Pick.  141,  143;  French  v.  Tiraintree  Manu- 
facturing Co.,  23  Pick.  216,  218-221  ;  Gary  v.  Daniels,  8  Met.  466, 
476,477;  Murdoch  v.  Stiehney,  8  Cush.  113,  116;  Gould  v.  Jioston 
Duel:  Co.,  13  Gray,  442,  450.  It  finds  more  or  less  distinct  expression 
in  other  authorities.  Lowell  v.  Boston,  111  Mass.  461-466;  I'nited 
States  v.  Ames,  1  Woodb.  &  Min.  76,  88  ;  Wa.ddy  v.  Johnson,  5  Ire- 
dell, 333,  33'J  ;  Jones  v.  Skinner,  61  Maine,  25,  28  ;  Omstcad  v.  Camp, 
33  Conn.  547,  550;  Chief  Justice  Redfield,  in  12  Am.  Law  Reg.  (x.  s.) 
498-500.  And  no  case  has  been  cited  in  which  it  has  been  considered 
and  rejected. 

Upon  principle  and  authority,  therefore,  independently  of  any  weight 
due  to  the  opinions  of  the  courts  of  New  Hampshire  and  other  States, 
maintaining  the  validity  of  general  mill  Acts  as  taking  private  property 
for  public  use,  in  the  strict  constitutional  meaning  of  that  phrase,  the 
statute  under  which  the  Amoskeag  Manufacturing  Company  has  flowed 
the  land  in  question  is  clearly  valid  as  a  just  and  reasonable  exercise  of 
the  power  of  the  legislature,  having  regard  to  the  public  good,  in  a  more 
general  sense,  as  well  as  to  the  rights  of  the  riparian  proprietors,  to 
regulate  the  use  of  the  water  power  of  running  streams,  which  without 
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some  such  regulation  could  not  be  beneficially  used.  The  statute  does  not 
authorize  new  mills  to  be  erected  to  the  detriment  of  existing  mills  and 
mill  privileges.  And  by  providing  for  an  assessment  of  full  compen- 
sation to  the  owners  of  lands  flowed,  it  avoids  the  difficulty  which 
arose  in  the  case  of  Fumjtelh/  v.  Green  Bay  Co.,  13  Wall.  160. 

Being  a  constitutional  exercise  of  legislative  power,  and  providing  a 
suitable  remedy,  by  trial  in  the  regular  course  of  justice,  to  recover 
compensation  for  the  injury  to  the  land  of  the  plaintiff  in  error,  it  has 
not  deprived  him  of  his  property  without  due  process  of  law,  in  vio- 
lation of  the  Fourteenth  Amendment  of  the  Constitution  of  the  United 
States.  Walker  v.  Saueinet,  !)2  U.  S.  'JO;  Davidson  v.  Xcw  Orleans, 
9G  U.  S.  97;  llurtado  v.  California,  110  U.  S.  MG;  //agar  v.  Recla- 
mation District,  111  U.  S.  7U1.  Judgment  affirmed.1 

Mu.  Justice  Blatchford  did  not  sit  in  this  case,  or  take  any  part 
in  its  decision. 


WURTS  v.  HOAGLAND  et  al. 

SlI'KEME  CoUUT  OF  THE  UNITED  STATES.  1885. 
[114  U.  606.) 

This  was  a  writ  of  error  by  the  devisees  of  Mary  V.  Wurts  to  reverse 
a  judgment  confirming  an  assessment  of  commissioners  for  the  drainage 
of  lands  under  the  statute  of  New  Jersey  of  March  8,  1871,  the 
material  provisions  of  which  are  as  follows.  [These  will  be  found  in  a 
note.2] 

1  Compare  Lowell  v.  Boston,  111  Mass.  454,  4fi4-471  (1873),  Turner  v.  N,,e,  154 
Mass.  579  |1H<)1 ),  infra,  893.  —  Ki>. 

2  Bv  §  1,  "tho  Hoard  of  Managers  of  the  Geological  Survey,  on  the  application  of 
at  least  five  owners  of  separate  lots  of  land  included  in  any  trait  of  land  in  this  State 
which  is  subject  to  overflow  from  freshets,  or  which  is  usually  in  a  low,  marshy,  bogg\ 
or  wet  condition,"  are  authorized  to  examine  the  tract,  and,  if  they  deem  it  for  the 
interest  of  the  public  and  of  the  land  owners  to  lie  affected  thereby,  then  to  make 
surveys,  and  decide  npon  ami  adopt  a  system  of  drainage,  and  report  it  to  the  Supreme 
Court  of  the  State  :  and  thereupon  the  court,  upon  reasonable  notice  published  in  a 
newspaper  circulating1  in  the  county  where  the  tract  is,  shall  appoint  three  commis- 
sioners to  sujierintend  and  carry  out  the  system  of  drainage  so  adopted  and  reported  ; 
"  provided,  that  if,  at  the  time  fixed  for  such  appointment  of  commissioners,  it  shall 
appear  to  the  court  by  the  written  remonstrance  of  the  owners  of  a  majority  of  the 
said  low  and  wet  lands  duly  authenticated  by  affidavit,  that  they  are  opposed  to  the 
drainage  thereof  at  the  common  expense,  then  the  said  court  shall  not  appoint  such 
commissioners." 

By  §  2,  the  commissioners  shall  cause  tho  tract  to  be  drained  in  accordance  with 
the  general  plan  of  the  board  of  mawigers,  and,  after  the  completion  of  the  work, 
report  to  the  Supreme  Court  the  expense  thereof,  together  with  a  general  description 
of  the  lands  which,  in  their  judgment,  ought  to  contribute  to  the  expense  ;  notice  of 
the  report  shall  be  published  for  four  weeks,  in  order  that  any  persona  interested  may 
examine  the  report,  and  file  objections  to  it  ;  if  any  such  objections  are  filed  within  the 
four  weeks,  the  Supreme  Court  shall  determine  upon  the  same  in  a  summary  manner, 
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By  proceedings  had  in  accordance  with  this  statute,  the  Board  of 
Managers  of  the  Geological  Survey,  upon  the  application  of  more  than 
five  owners  of  separate  lots  of  land  situated  in  the  tract  of  land  known 
as  the  Great  Meadows  on  the  request  River,  examined  and  surveyed 
the  entire  tract,  and  reported  a  plan  for  draining  it  to  the  Supreme 
Court,  and  on  November  15,  1872,  three  commissioners  were  appointed 
to  carry  the  plan  into  execution. 

Pending  the  proceedings,  on  March  19.  1874,  a  supplemental  statute 
was  passed,  by  §  2  of  which,  *'  if  the  said  commissioners,  after  having 
commenced  the  drainage  of  such  tract,  and  proceeded  therewith,  shall, 
before  the  drainage  of  the  same  shall  be  completed,  be  compelled  to 
suspend  the  completion  thereof,  from  any  inability  at  that  time  to  raise 
the  money  required  therefor,  they  shall  proceed  to  ascertain  the  tracts 
of  land  benefited  or  intended  to  be  benefited  by  said  drainage,  and 
the  relative  proportions  in  which  the  said  respective  tracts  have  been 
or  will  be  benefited  thereby,  and  also  the  expenses  ahead}'  incurred  in 
said  drainage,  and  as  near  as  may  be  the  additional  expenses  required 
for  the  completion  thereof,"  and  make  and  report  to  the  court  an 
assessment  of  such  expenses. 

In  accordance  with  that  provision  of  the  statute  of  1874,  the  com- 
missioners, before  completing  the  work,  made  and  reported  to  the  court 
an  assessment  based  upon  an  estimate  of  contemplated  benefits,  which 

and,  without  further  notice,  make  an  order  directing  the  commissioner;*  "  to  distribute 
and  assess  the  amount  of  said  expense  and  interest,  upon  the  lands  contained  within 
the  territory  reported  by  them  originally,  or  as  corrected  by  the  Supreme  Court,  in 
proportion,  as  near  as  they  can  judge,  to  the  benefit  derived  from  said  drainage  bv  the 
several  parcels  of  land  to  be  assessed ; "  the  assessment,  when  completed,  shall  be 
depositeil  in  some  convenient  place  for  inspection  by  the  parties  interested,  and  notice 
of  the  completion  of  the  assessment,  and  of  the  place  where  it  is  deposited,  published 
for  six  week*,  designating  a  time  and  place  when  and  where  the  commissioners  will 
meet  to  hear  objections  to  the  assessment ;  and  the  commissioners,  having  heard  and 
decided  upon  such  objections  as  .shall  txj  made  to  them,  shall  proceed  to  complete  their 
assessment  and  file  it  in  the  clerk's  office  of  the  Supreme  Court,  and  notice  of  the  filing 
shall  be  published  for  four  weeks,  after  which,  if  no  objections  have  been  made  to  the 
assessmeut.it  shall  be  confirmed  by  the  court;  any  objections  filed  within  the  four 
weeks  the  Supreme  Court  shall  hear  and  determine  in  a  summary  manner,  but  "  shall 
not  reverse  said  assessment  or  any  part  thereof,  except  for  some  error  in  law.  or  in 
the  principles  of  assessment,  made  or  committed  by  said  commissioners  ;  "  if  for  any 
such  cause  the  assessment  or  any  part  thereof  shall  be  reversed,  it  shall  be  referred  t<> 
the  commissioners  to  be  corrected  accordingly,  and,  when  it  shall  have  been  corrected 
and  filed,  like  proceedings  shall  be  had.  until  the  court  shall  finally  confirm  the 
assessment;  and  thereupon  the  commissioners  shall  publish  notice  for  four  weeks, 
requiring  the  several  owners  or  oilier  parte  s  intended  in  the  lands  assessed  to  pav 
their  assessments. 

By  §  3,  further  provisions  are  made  for  collecting  the  assessment  bv  demand  on 
the  owner  of  the  lands  assessed,  and  if  he  can  no',  be  found,  or  neglects  or  refuses  to 
pay,  then  by  sale  of  his  land  for  the  least  number  of  years  that  any  person  will  take 
the  same. 

By  §  5,  the  commissioners  may  from  time  to  time  borrow  the  necessary  moneys  to 
carry  on  the  work  of  draining  the  lands,  and  give  their  bonds  as  such  commis- 
sioners therefor,  and  pledge  for  the  repayment  thereof  the  assessment  to  be  made  as 
aforesaid. 

vol.  I.  —  49 
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was,  for  that  reason,  upon  objections  filed  by  Mrs.  Wurts,  set  aside  by 
an  order  of  the  Supreme  Court,  atlirmed  by  the  Court  of  Errors.  10 
Vroom,  433;  12  Vroom,  175. 

On  May  17,  1879,  alter  the  completion  of  the  work,  the  commis- 
sioners made  a  report  to  the  court,  pursuant  to  the  statute  of  1871, 
showing  the  expense  to  have  been  8107,910.07.  No  objections  to  that 
report  having  been  filed  after  four  weeks'  notice,  the  court  on  June  23, 
ordered  the  commissioners  to  distribute  that  sum  44  upon  the  land  men- 
tioned in  their  said  report,  in  proportion,  as  nearly  as  they  can  judge,  to 
the  benefit  derived  from  said  drainage  by  the  several  parcels  ot  land  to 
be  assessed."  The  commissioners  made  an  assessment  accordingly,  the 
proportion  of  which  on  the  lands  of  Mrs.  Wurts  was  813,317.81,  and, 
after  notice  to  and  hearing  of  all  parties  who  desired  to  object  to  the 
assessment,  reported  it  to  the  Supreme  Court,  which  directed  it  to  be 
modified  as  to  certain  lands  of  other  parties  lying  outside  the  original 
survey,  and  in  other  respects  confirmed  the  assessment,  notwithstand- 
ing objections  made  to  it  by  the  devisees  of  Mrs.  Wurts ;  and  its 
judgment  was  affirmed  in  the  Court  of  Errors.  13  Vroom,  553  ;  14 
Vroom,  45G.  The  judgment  of  the  Court  of  Errors  was  the  final 
judgment  in  the  case,  and  this  writ  of  error  was  addressed  to  the 
Supreme  Court  because  at  the  time  of  suing  out  the  writ  of  error  the 
record  had  been  transmitted  to  that  court  and  was  in  its  possession. 
105  II.  S.  701. 

The  error  assigned  was  that  44  the  Act  of  March  8.  1871,  upon  which 
the  said  judgment  and  proceedings  are  founded,  violates  the  Consti- 
tution of  the  United  States  in  this,  that  it  deprives  the  plaintiffs  in 
error  of  their  property  without  due  process  of  law,  and  denies  to 
them  the  equal  protection  of  the  laws,  and  violates  the  first  section 
of  the  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States." 

Mr.  Samuel  Dickson  and  Mr.  J.  G.  Shipman,  for  plaintiffs  in 
error. 

Mr.  Theodore  Little,  for  defendants  in  error. 

Mr.  Justice  Okay,  after  making  the  foregoing  statement  of  facts, 
delivered  the  opinion  of  the  court. 

General  laws  authorizing  the  drainage  of  tracts  of  swamp  and  low 
lands,  by  commissioners  appointed  upon  proceedings  instituted  by  some 
of  the  owners  of  the  lands,  and  the  assessment  of  the  whole  expense  of 
the  work  upon  all  the  lands  within  the  tract  in  question,  have  long 
existed  in  the  State  of  New  Jersey,  and  have  been  sustained  and  acted 
on  by  her  courts,  under  the  Constitution  of  1770,  as  well  as  under  that 
of  1814.  Stats.  December  23,  1783,  Wilson's  Laws,  382;  November 
21).  1788.  and  November  24.  1792,  Paterson's  Laws,  84,  119  ;  Jones  v. 
Lore,  Pennington,  1048;  Doremus  v.  Smith,  1  Southard,  142;  West- 
cott  v.  Garrison,  1  Halsted,  132;  State  v.  Frank  tfc  Guisberl  Creek 
Co.,  2  J.  S.  Green,  301;  State  v.  Newark,  3  Dutcher,  185,  194; 
Berdan  v.  Riser  Drainage  Co.,  cited  3  C.  E.  Green,  69;  Coster  v. 
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Tide  Water  Co.,  3  C.  E.  Green,  54,  G8,  518,  531  ;  State  v.  Blake, 
Vroom,  208,  and  7  Vrooui,  412;  J/ou gland  v.   War/a,  12  Vroom, 
175,  179.  . 

In  State  v.  Xncark,  3  Dutcher,  185,  194,  the  Supreme  Court  said: 
"  Laws  for  the  drainage  or  embanking  of  low  grounds,  and  to  provide 
for  the  expense,  for  the  mere  benefit  of  the  proprietors,  without  refer- 
ence to  the  public  good,  are  to  be  classed,  not  under  the  taxing,  but  the 
police  power  of  the  government." 

In  Coster  v.  Tide  Water  Co.,  3  C.  E.  Green,  54,  518,  the  same  view 
was  strongly  asserted  in  the  Court  of  Chancery  and  in  the  Court  of 
Errors.  The  point  there  decided  was  that  a  statute  providing  for  the 
drainage  of  a  large  tract  of  land  overflowed  by  tide-water,  by  a  corpo- 
ration chartered  for  the  purpose,  none  of  the  members  of  which  owned 
any  lands  within  the  tract,  if  it  could  be  maintained  as  an  exercise  of 
the  right  of  eminent  domain  for  a  public  use,  yet  could  not  authorize  an 
assessment  on  the  owners  of  such  lands  for  anything  beyond  the  bene- 
fits conferred  upon  them.  But  the  case  was  clearly  and  sharply 
distinguished  from  the  case  of  the  drainage  of  lands  for  the  exclusive 
benefit  of  the  owners  upon  proceedings  instituted  by  some  of  them. 

Chancellor  Zabriskie  said:  44  But  there  is  another  branch  of  legisla- 
tive power  that  may  be  appealed  to,  as  authorizing  the  taking  of  the 
lands  required  for  the  works  to  drain  these  meadows.  It  is  the  power 
of  the  government  to  prescribe  public  regulations  for  the  better  and 
more  economical  management  of  property  of  persons  whose  property 
adjoins,  or  which,  from  some  other  reason,  can  be  better  managed  and 
improved  by  some  joint  operation,  such  as  the  power  of  regulating  the 
building  of  party  walls;  making  and  maintaining  partition  fences  and 
ditches ;  constructing  ditches  and  sewers  for  the  draining  of  uplands 
or  marshes,  which  can  more  advantageously  be  drained  by  a  common 
sewer  or  ditch.  This  is  a  well-known  legislative  power,  recognized 
and  treated  of  by  all  jurisconsults  and  writers  upon  law  through  the 
civilized  world  ;  a  branch  of  legislative  power  exercised  by  this  State 
before  and  since  the  Revolution,  and  before  and  since  the  adoption  of 
the  present  Constitution,  and  repeatedh'  recognized  by  our  courts. 
The  legislature  has  power  to  regulate  these  subjects,  either  by  gene- 
ral law,  or  by  particular  laws  for  certain  localities  or  particular  and 
defined  tracts  of  land.  When  the  Constitution  vested  the  legislative 
power  in  the  Senate  and  General  Assembly,  it  conferred  the  power  to 
make  these  public  regulations  as  a  well  understood  part  of  that  legisla- 
tive power."  *k  The  principle  of  them  all  is,  to  make  an  improvement 
common  to  all  concerned,  at  the  common  expense  of  all.  And  to  effect 
this  object,  the  Acts  provide  that  the  works  to  elfect  the  drainage  may 
be  located  on  any  part  of  the  lands  drained,  paying  the  owner  of  the 
land  thus  occupied  compensation  for  the  damage  by  such  use.  So  far 
private  property  is  taken  by  them  ;  farther  it  is  not-  In  none  of  thera 
is  the  owner  divested  of  his  fee,  and  in  most  there  is  no  corporation  in 
which  it  could  be  vested,  and  for  all  other  purposes  the  title  of  the  land 
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remained  in  the  owner.  To  effect  such  common  drainage,  power  was 
in  some  cases  given  to  continue  these  drains  through  adjacent  lands 
not  drained,  upon  compensation.  All  this  was  an  ancient  and  well- 
known  exercise  of  legislative  power,  and  may  well  be  considered  as 
included  in  the  grant  of  legislative  power  in  the  Constitution."  3  C.  K. 
Green,  68-71. 

Chief  Justice  Beasley,  in  delivering  the  judgment  of  the  Court  of 
Errors,  enforced  the  same  distinction,  saying:  "This  case,  with  regard 
to  the  grounds  on  which  it  rests,  is  to  he  distinguished  from  that  class 
of  proceedings  by  which  meadows  and  other  lands  are  drained  on  the 
application  of  the  laud  owners  themselves.  In  the  present  instance, 
the  Slate  is  the  sole  actor,  and  public  necessity  or  convenience  is  the 
only  justification  of  her  intervention.  But  the  regulations  established 
by  the  legislative  power,  whereby  the  owners  of  meadow  lands  are  com- 
pelled to  submit  to  an  equal  burden  of  the  expense  incurred  iu  their 
improvement,  arc  rules  of  police  of  the  same  character  as  provisions 
concerning  party  walls  and  partition  fences.  To  these  cases,  therefore, 
the  principle  upon  which  the  decision  of  the  present  case  rests  is  not  to 
be  extended."    3  C.  E.  Green,  531. 

These  full  and  explicit  statements  have  been  since  treated  by  the 
courts  of  New  Jersey  as  finally  establishing  the  constitutionality  of  such 
statutes. 

In  State  v.  Blake,  6  Vroom.  208,  and  7  Vroom.  442,  a  statute  autho- 
rizing a  tract  of  swamps  and  marsh  lands  to  be  drained  by  commissioners 
elected  by  the  owners  of  the  lands,  and  the  entire  expense  assessed  ii|K)ii 
all  the  owners,  was  held  to  be  constitutional,  although  no  appeal  was 
given  from  the  assessment.  In  the  Supreme  Court  it  was  said  :  4k  This 
branch  of  legislative  power  which  regulates  the  construction  of  ditches 
and  secures  the  drainage  of  meadows  and  marshy  lands  has  been  exer- 
cised so  long,  and  is  so  fully  recognized,  that  it  is  now  too  late  to  call 
it  in  question.  It  is  clearly  affirmed  in  The  Title  Water  Co.  v.  Coster, 
and  cannot  be  opened  to  discussion."  6  Vroom,  211.  And  the  Court 
of  Errors,  in  a  unanimous  judgment,  approved  this  statement  of  the 
Supreme  Court,  as  well  as  that  of  Chief  Justice  Beasley,  in  Coster  v. 
Tide  Water  Co.,  above  quoted,  7  Vroom,  447,  4  18. 

The  constitutionality  of  the  statute  of  1*71,  under  which  the  proceed- 
ings in  the  case  at  bar  were  had,  was  upheld  by  the  Supreme  Court  and 
the  Court  of  Errors  upon  the  ground  of  the  previous  decisions.  In  re 
Lower  Chatham  Drainage,  6  Vroom.  411 7.  .*>01  ;  In  re  Pequest  Jiicer 
Drainaae,  10  Vroom,  133,  434  ;  12  Vroom,  17.").  17'.' ;  13  Vroom,  o53, 
;").")  !,  and  14  Vroom,  4">6.  The  further  suggestion  made  by  the  Supreme 
Court  in  6  Vroom,  oOl,  ;>()(>.  and  10  Vroom.  434,  that  this  statute  could 
be  maintained  as  a  talcing  of  private  property  for  a  public  use,  was 
disapproved  by  the  Court  of  Errors  in  12  Vroom,  178. 

In  Kean  v.  Driyjs  Drainage  Co.,  16  Vroom,  01,  cited  for  the  plain- 
tiffs in  error,  the  statute  that  was  held  unconstitutional  created  a  private 
corporation  with  power  to  drain  lands  without  the  consent  or  application 
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of  an)-  of  the  owners ;  and  the  Supreme  Court  observed  that  in  the 
opinions  of  the  Court  of  Errors  in  the  present  case  and  iu  Coster  v. 
Title  Water  Co.,  the  distinction  was  clearly  drawn  between  meadow 
drainage  for  the  exclusive  benefit  of  the  owners,  to  be  done  at  their  sole 
expense,  and  drainage  undertaken  by  the  public  primarily  as  a  matter 
of  public  concern,  in  which  case  the  assessment  upon  land  owners  must 
be  limited  to  benefits  imparted.    1G  Vroom,  94. 

This  review  of  the  cases  clearly  shows  that  general  laws  for  the 
drainage  of  large  tracts  of  swamps  and  low  lands,  upon  proceedings 
instituted  by  some  of  the  proprietors  of  the  lands  to  compel  all  to  con- 
tribute to  the  expense  of  their  drainage,  have  been  maintained  by  the 
courts  of  New  Jersey  (without  reference  to  the  power  of  taking  private 
property  for  the  public  use  under  the  right  of  eminent  domain,  or  to  the 
power  of  suppressing  a  nuisance  dangerous  to  the  public  health)  as  a 
just  and  constitutional  exercise  of  the  power  of  the  legislature  to  estab- 
lish regulations  by  which  adjoining  lands,  held  by  various  owners  in 
severalty,  and  in  the  improvement  of  which  all  have  a  common  interest, 
but  which,  by  reason  of  the  peculiar  natural  condition  of  the  whole 
tract,  cannot  be  improved  or  enjoyed  by  any  of  them  without  the  con- 
currence of  all,  may  be  reclaimed  and  made  useful  to  all  at  their  joint 
expense.  The  case  comes  within  the  principle  upon  which  this  court 
upheld  the  validity  of  general  mill  Acts  in  Head  v.  Amoskeay  Manu- 
facturing Co.,  113  U.  S.  9. 

It  is  also  well  settled  bv  the  decisions  of  the  courts  of  New  Jersev 
that  such  proceedings  are  not  within  the  provision  of  the  Constitution 
of  that  State  securing  the  right  of  trial  by  jury.  New  Jersey  Consti- 
tution of  177G,  art.  22;  Constitution  of  1844,  art.  1,  sec.  7 ;  Scudder 
v.  Trenton  Delaware  Falls  Co.,  Saxton,  G94,  721-725;  Fn  re 
Lower  Chatham  Drainage,  7  Vroom,  442 ;  Hoice  v.  Dlainjield,  8 
Vroom,  145. 

The  statute  of  1871  is  applicable  to  any  tract  of  land  within  the  State 
which  is  subject  to  Overflow  from  freshets,  or  which  is  usually  in  low, 
marshy,  boggy  or  wet  condition.  It  is  only  upon  the  application  of  at 
least  five  owners  of  separate  lots  of  land  included  in  the  tract,  that  a 
plan  of  drainage  can  be  adopted.  All  persons  interested  have  oppor- 
tunity by  public  notice  to  object  to  the  appointment  of  commissioners 
to  execute  that  plan,  and  no  commissioners  can  be  appointed  against 
the  remonstrance  of  the  owners  of  the  greater  part  of  the  lands.  All 
persons  interested  have  also  opportunity  by  public  notice  to  be  heard 
before  the  court  on  the  commissioners'  report  of  the  expense  of  the 
work,  and  of  the  lands  which  in  their  judgment  ought  to  contribute  ;  as 
well  as  before  the  commissioners,  and.  on  any  error  in  law  or  in  the 
principles  of  assessment,  before  the  court,  upon  the  amount  of  the 
assessment. 

As  the  statute  is  applicable  to  all  lands  of  the  same  kind,  and  as 
no  person  can  be  assessed  under  it  for  the  expense  of  drainage  without 
notice  and  opportunity  to  be  heard,  the  plaiutilFs  in  error  have  neither 
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been  denied  the  equal  protection  of  the  laws,  nor  been  deprived  of  their 
property  without  due  process  of  law,  within  the  meaning  of  the  Four- 
teenth Amendment  of  the  Constitution  of  the  United  States.  Barbier 
v.  Connolly,  113  U.  S.  27,  31  ;  Walker  v.  Sauvintt,  92  U.  S.  90; 
Daridson  v.  Xew  Orleans,  96  U.  S.  97  ;  Hayar  v.  Reclamation  Dis- 
trict, 111  U.  S.  701.  Judyment  affirmed. 

* 


YICK  WO  v.  HOPKINS.     WO  LEE  v.  HOPKINS. 
Slpkeme  Colkt  ok  tue  United  States.  1886. 

[118  L\  S.  356.] 

These  two  cases  were  argued  as  one  and  depended  upon  precisely 
the  same  state  of  facts ;  the  first  coming  here  upon  a  writ  of  error  to 
the  Supreme  Court  of  the  State  of  California,  the  second  on  appeal 
from  the  Circuit  Court  of  the  United  States  for  that  district. 

The  plaintilf  in  error,  Yick  Wo,  on  August  24,  1885,  petitioned  the 
Supreme  Court  of  California  for  a  writ  of  habeas  corpus,  alleging  that 
he  was  illegally  deprived  of  his  personal  liberty  by  the  defendant  as 
sheriff  of  the  city  and  county  of  San  Francisco. 

The  sheriff  made  return  to  the  writ  that  he  held  the  petitioner  in  cus- 
tody by  virtue  of  a  sentence  of  the  Police  Judges  Court,  No.  2,  of  the 
city  and  county  of  San  Francisco,  whereby  he  was  found  guilty  of  a 
violation  of  certain  ordinances  of  the  board  of  supervisors  of  that 
county,  and  adjudged  to  pay  a  fine  of  $10,  and,  in  default  of  payment, 
be  imprisoned  in  the  county  jail  at  the  rate  of  one  day  for  each  dollar 
of  fine  until  said  fine  should  be  satisfied,  and  a  commitment  in  conse- 
quence of  non-payment  of  said  fine. 

The  ordinances  for  the  violation  of  which  he  had  been  found  guilty 
were  set  out  as  follows  :  — 

Order  No.  1569,  passed  May  26,  1880,  prescribing  the  kind  of  build- 
ings in  which  laundries  may  be  located. 

"The  people  of  the  city  and  county  of  San  Francisco  do  ordain  as 
follows : 

"Sec.  1.  It  shall  be  unlawful,  from  and  after  the  passage  of  this 
order,  for  any  person  or  persons  to  establish,  maintain,  or  carry  on  a 
laundry  within  the  corporate  limits  of  the  city  and  county  of  San  Fran- 
cisco without  having  first  obtained  the  consent  of  the  board  of  super- 
visors, except  the  same  be  located  in  a  building  constructed  either  of 
brick  or  stone. 

u  Sec.  2.  It  shall  be  unlawful  for  any  person  to  erect,  build,  or  main- 
tain, or  cause  to  be  erected,  built,  or  maintained,  over  or  upon  the  roof 
of  any  building  now  erected  or  which  may  hereafter  be  erected  within 
the  limits  of  said  city  and  county,  any  scaffolding,  without  first  obtain- 
ing the  written  permission  of  the  board  of  supervisors,  which  permit 
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shall  state  fully  for  what  purpose  said  scaffolding  is  to  be  erected  and 
used,  and  such  scaffolding  shall  not  be  used  for  any  other  purpose  than 
that  designated  in  such  permit. 

"  Skc.  3.  Any  person  who  shall  violate  any  of  the  provisions  of  this 
order  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  punished  by  a  fine  of  uot  more  than  one  thousand  dol- 
lars, or  by  imprisonment  in  the  county  jail  not  more  than  six  mouths, 
or  by  both  such  fine  and  imprisonment." 

Order  No.  1587,  passed  July  28,  1880,  the  following  section: 
"Skc.  G8.  It  shall  be  unlawful,  from  and  after  the  passage  of  this 
order,  for  any  person  or  persons  to  establish,  maintain,  or  carry  on  a 
laundry  within  the  corporate  limits  of  the  city  and  county  of  San  Fran- 
cisco without  having  first  obtained  the  consent  of  the  board  of  super- 
visors, except  the  same  be  located  in  a  building  constructed  either  of 
brick  or  stone." 

The  following  facts  were  also  admitted  on  the  record  :  That  petitioner 
is  a  native  of  China  and  came  to  California  in  1801 ,  and  is  still  a  subject 
of  the  Emperor  of  China ;  that  he  has  been  engaged  in  the  laundry  busi- 
ness in  the  same  premises  and  building  for  twenty-two  years  last  past; 
that  he  had  a  license  from  the  board  of  fire  wardens,  dated  March  3, 
1881,  from  which  it  appeared  k'  that  the  above  described  premises  have 
been  inspected  by  the  board  of  fire  wardens,  and  upon  such  inspection 
said  board  found  all  proper  arrangements  for  carrying  on  the  business  ; 
that  the  stoves,  washing  and  drying  apparatus,  and  the  appliances  for 
heating  smoothing  irons  are  in  good  condition,  and  that  their  use  is  not 
dangerous  to  the  surrounding  property  from  fire,  aud  that  all  proper 
precautions  have  been  taken  to  comply  with  the  provisions  of  order 
No.  1C17,  defining  '  the  fire  limits  of  the  city  and  county  of  San  Fran- 
cisco and  making  regulations  concerning  the  erection  and  use  of  build- 
ings in  said  city  and  county,'  and  of  order  No.  1670,  4  prohibiting  the 
kindling,  maintenance,  and  use  of  open  fires  in  houses; '  that  he  had  a 
certificate  from  the  health  officer  that  the  same  premises  had  been  in- 
spected by  him,  and  that  he  found  that  they  were  properly  and  suffi- 
ciently drained,  and  that  all  proper  arrangements  for  carrying  on  the 
business  of  a  laundry,  without  injury  to  the  sanitary  condition  of  the 
neighborhood,  had  been  complied  with;  that  the  city  license  of  the  pe- 
titioner was  in  force  and  expired  October  1st,  1885  ;  and  that  the  peti- 
tioner applied  to  the  board  of  supervisors,  June  1st,  1N8'>,  for  consent 
of  said  board  to  maintain  and  carry  on  his  laundry,  but  that  said  hoard, 
on  July  1st,  188"),  refused  said  consent."  It  is  also  admitted  to  be 
true,  as  alleged  in  the  petition,  that,  on  February  24.  1880,  "  there  were 
about  320  laundries  in  the  city  and  county  of  San  Francisco,  of  which 
about  210  were  owned  aud  conducted  by  subjects  of  China,  and  of  the 
whole  number,  viz.,  320,  about  310  were  constructed  of  wood,  the  same 
material  that  constitutes  nine-tenths  of  the  houses  in  the  city  of  San 
Francisco.  The  capital  thus  invested  by  the  subjects  of  China  was  not 
less  than  two  hundred  thousand  dollars,  and  they  paid  annually  for  rent, 
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license,  taxes,  gas,  and  water  about  one  hundred  and  eighty  thousand 
dollars." 

It  was  alleged  in  the  petition,  that  "your  petitioner  and  more  than 
one  hundred  and  fifty  of  his  countrymen  have  been  arrested  upon  the 
charge  of  carrying  on  business  without  having  such  special  consent, 
while  those  who  are  not  .subjects  of  China,  and  who  are  conducting 
eighty  odd  laundries  under  similar  conditions,  are  left  unmolested  and 
free  to  enjoy  the  enhanced  trade  and  profits  arising  from  this  hurtful 
and  unfair  discrimination.  The  business  of  your  petitioner,  and  of 
those  of  his  countrymen  similarly  situated,  is  greatly  impaired,  and  in 
many  cases  practically  ruined  by  this  system  of  oppression  to  one  kind 
of  men  and  favoritism  to  all  others." 

The  statement  therein  contained  as  to  the  arrest,  &c.  was  admitted 
to  be  true,  with  the  qualification  only,  that  the  eighty  odd  laundries  re- 
ferred to  are  in  wooden  buildings  without  scaffolds  on  the  roofs. 

It  was  also  admitted  "  that  petitioner  and  200  of  his  countrymen 
similarly  situated  petitioned  the  board  of  supervisors  for  permission  to 
continue  their  business  in  the  various  houses  which  they  had  been  occu- 
pying and  using  for  laundries  for  more  than  twenty  years,  and  such  peti- 
tions were  denied,  and  all  the  petitions  of  those  who  were  not  Chinese, 
with  one  exception  of  Mrs.  Mary  Meaglcs,  were  granted." 

By  section  2  of  article  XI.  of  the  Constitution  of  California  it  is  pro- 
vided that  "  any  county,  city,  town,  or  township  may  make  and  enforce 
within  its  limits  all  such  local,  police,  sanitary,  and  other  regulations 
as  are  not  in  conflict  with  general  laws." 

Hy  section  74  of  the  Act  of  April  l'J,  1856,  usually  known  as  the 
Consolidation  Act,  the  board  of  supervisors  is  empowered,  among  other 
things,  **  to  provide  by  regulation  for  the  prevention  and  summary  re- 
moval of  nuisances  to  public  health,  the  prevention  of  contagious  dis- 
eases ;  ...  to  prohibit  the  erection  of  wooden  buildings  within  any 
fixed  limits  where  the  streets  shall  have  been  established  and  graded  ; 
.  .  .  to  regulate  the  sale,  storage,  and  use  of  gunpowder  or  other  ex- 
plosive or  combustible  materials  and  substances,  and  make  all  needful 
regulations  for  protection  against  fire;  to  make  such  regulations  con- 
cerning the  erection  and  use  of  buildings  as  may  be  necessary  for  the 
safety  of  the  inhabitants." 

The  Supreme  Court  of  California,  in  the  opinion  pronouncing  the 
judgment  in  this  case,  said  :  .  .  .  "The  order  No.  loG'J  and  section  C>8 
•  >f  order  No.  1587  are  not  in  contravention  of  common  right  or  unjust, 
unequal,  partial,  or  oppressive,  in  such  sense  as  authorizes  us  in  this 
proceeding  to  pronounce  them  invalid." 

After  answering  the  position  taken  in  behalf  of  the  petitioner,  that 
the  ordinances  in  question  had  been  repealed,  the  court  added:  "We 
have  not  deemed  it  necessary  to  discuss  the  question  in  the  light  of 
supposed  infringement  of  petitioner's  rights  under  the  Constitution  of 
the  United  States,  for  the  reason  that  we  think  the  principles  upon  which 
contention  on  that  head  can  be  based  have  in  effect  been  set  at  rest  by- 
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the  cases  of  Barbier  v.  Connolly,  113  U.  S.  27,  and  .Soon  77/;j<7  v. 
Croxcley,  113  U.  S.  703."  The  writ  was  accordingly  discharged  and 
the  prisoner  remanded. 

In  the  other  case  the  appellant,  Wo  Lee,  petitioned  for  his  discharge 
from  an  alleged  illegal  imprisonment,  upon  a  state  of  facts  shown  upon 
the  record,  precisely  similar  to  that  in  the  case  of  Yick  Wo.  In  dis- 
posing of  the  application,  the  learned  Circuit  Judge,  Sawyer,  in  his 
opinion,  26  Fed.  Rep.  471,  after  quoting  the  ordinance  in  question,  pro- 
ceeded at  length  as  follows:  .  .  .  [Here  follows  a  strong  statement  of 
the  judge's  personal  opinion  that  this  ordinance  violates  the  Constitution 
and  treaties  of  the  United  States.] 

But,  in  deference  to  the  decision  of  the  Supreme  Court  of  California 
in  the  case  of  Yick  Wo,  and  contrary  to  his  own  opinion  as  thus  ex- 
pressed, the  circuit  judge  discharged  the  writ  and  remanded  the 
prisoner. 

Mr.  Hall  McAllister,  Mr.  L.  II.  Van  Schaick,  and  Mr.  B.  L.  Smoot, 
for  plaintiffs  in  error. 

Mr.  Alfred  Clarke  and  Mr.  II.  G.  Sieberst,  for  defendant  in  error. 

Mk.  Justice  Matthews  delivered  the  opinion  of  the  court. 

In  the  case  of  the  petitioner,  brought  here  by  writ  of  error  to  the 
Supreme  Court  of  California,  our  jurisdiction  is  limited  to  the  question, 
whether  the  plaintiff  in  error  has  been  denied  a  right  in  violation  of  the 
Constitution,  laws,  or  treaties  of  the  United  States.  The  question 
whether  his  imprisonment  is  illegal,  under  the  Constitution  and  laws  of 
the  State,  is  not  open  to  us.  And  although  that  question  might  have 
been  considered  in  the  Circuit  Court  in  the  application  made  to  it,  and 
by  this  court  on  appeal  from  its  order,  yet  judicial  propriety  is  best  con- 
sulted by  accepting  the  judgment  of  the  State  court  upon  the  points 
involved  in  that  inquiry. 

That,  however,  does  not  preclude  this  court  from  putting  upon  the 
ordinances  of  the  supervisors  of  the  county  and  city  of  San  Francisco 
an  independent  construction  ;  for  the  determination  of  the  question 
whether  the  proceedings  under  these  ordinances  and  in  enforcement  of 
them  are  in  conflict  with  the  Constitution  and  laws  of  the  United  States, 
necessarily  involves  the  meaning  of  the  ordinances,  which,  for  that  pur- 
pose, we  are  required  to  ascertain  and  adjudge. 

We  are  consequently  constrained,  at  the  outset,  to  differ  from  the 
Supreme  Court  of  California  upon  the  real  meaning  of  the  ordinances 
in  question.  That  court  considered  these  ordinances  as  vesting  in  the 
board  of  supervisors  a  not  unusual  discretion  in  granting  or  withholding 
their  assent  to  the  use  of  wooden  buildings  as  laundries,  to  be  exercised 
in  reference  to  the  circumstances  of  each  case,  with  a  view  to  the  pro- 
lection  of  the  public  against  the  dangers  of  fire.  We  are  not  able  to 
concur  in  that  interpretation  of  the  i>ower  conferred  upon  the  super- 
visors. There  is  nothing  in  the  ordinances  which  points  to  9uch  a  regu- 
lation of  the  business  of  keeping  and  conducting  laundries.  They  seem 
intended  to  coufer,  and  actually  do  confer,  not  a  discretion  to  be  exer- 
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eised  upon  a  consideration  of  the  circumstances  of  each  case,  but  a 
naked  and  arbitrary  power  to  give  or  withhold  consent,  not  only  as  to 
places,  but  as  to  persons.  So  that,  if  an  applicant  for  such  consent, 
being  in  even"  way  a  competent  and  qualified  person,  and  having  com- 
plied with  every  reasonable  condition  demanded  by  any  public  interest, 
should,  failing  to  obtain  the  requisite  consent  of  the  supervisors  to  the 
prosecution  of  his  business,  apply  for  redress  by  the  judicial  process  of 
mandamus,  to  require  the  supervisors  to  consider  and  act  upon  his  case, 
it  would  be  a  sufficient  answer  for  them  to  say  that  the  law  had  con- 
ferred upon  them  authority  to  withhold  their  assent,  without  reason  and 
without  responsibility.  The  power  given  to  them  is  not  confided  to 
their  discretion  in  the  legal  sense  of  that  term,  but  is  granted  to  their 
mere  will.  It  is  purely  arbitrary,  and  acknowledges  neither  guidance 
nor  restraint. 

This  erroneous  view  of  the  ordinances  in  question  led  the  Supreme 
Court  of  California  iuto  the  further  error  of  holding  that  they  were  jus- 
tified by  the  decisions  of  this  court  in  the  cases  of  Jiorbier  v.  Connolly, 
113  U.  S.  27,  and  Soon  Hing  v.  Crowley,  113  U.  S.  703.  ... 

The  ordinance  drawn  in  question  in  the  present  case  is  of  a  very  dif- 
ferent character.  It  does  not  prescribe  a  rule  and  conditions  for  the 
regulation  of  the  use  of  property  for  laundry  purposes,  to  which  all 
similarly  situated  may  conform.  It  allows  without  restriction  the  use 
for  such  purposes  of  buildings  of  brick  or  stone  ;  but,  as  to  wooden 
buildings,  constituting  nearly  all  those  in  previous  use,  it  divides  the 
owners  or  occupiers  into  two  classes,  not  having  respect  to  their  per- 
sonal character  and  qualifications  for  the  business,  nor  the  situation  and 
nature  and  adaptation  of  the  buildings  themselves,  but  merely  b}*  an 
arbitrary  line,  on  one  side  of  which  are  those  who  are  permitted  to  pur- 
sue their  industry  by  the  mere  will  and  consent  of  the  supervisors,  and 
on  the  other  those  from  whom  that  consent  is  withheld,  at  their  mere 
will  and  pleasure.  And  both  classes  are  alike  only  in  this,  that  they 
arc  tenants  at  will,  under  the  supervisors,  of  their  means  of  living.  The 
ordinance,  therefore,  also  differs  from  the  not  unusual  case,  where  dis- 
cretion is  lodged  by  law  in  public  officers  or  bodies  to  grant  or  withhold 
licenses  to  keep  taverns,  or  places  for  the  sale  of  spirituous  liquors,  and 
the  like,  when  one  of  the  conditions  is  that  the  applicant  shall  be  a  fit 
person  for  the  exercise  of  the  privilege,  because  in  such  cases  the  fact 
of  fitness  is  submitted  to  the  judgment  of  the  officer,  and  calls  for  the 
exercise  of  a  discretion  of  a  judicial  nature. 

The  rights  of  the  petitioners,  as  affected  by  the  proceedings  of  which 
they  complain,  are  not  less,  because  they  are  aliens  and  subjects  of  the 
Emperor  of  China.  By  the  third  article  of  the  treaty  between  this  Gov- 
ernment and  that  of  China,  concluded  November  17,'  1880,  22  Stat.  827, 
it  is  stipulated:  "If  Chinese  laborers,  or  Chinese  of  an}*  other  class, 
now  either  permanently  or  temporarily  residing  in  the  territory  of  the 
United  States,  meet  with  ill  treatment  at  the  hands  of  any  other  persons, 
the  Government  of  the  United  States  will  exert  all  its  powers  to  devise 
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measures  for  their  protection,  and  to  secure  to  them  the  same  rights, 
privileges,  immunities,  and  exemptions  as  may  be  enjoyed  by  the  citi- 
zens or  subjects  of  the  most  favored  nation,  and  to  winch  they  are  enti- 
tled by  treat}  ."  .  .  .  [For  the  passage  here  omitted  see  ante,  p.  532.] 
It  is  contended  on  the  part  of  the  i>ctitioner8,  that  the  ordinances  for 
violations  of  which  they  are  severally  sentenced  to  imprisonment,  are 
void  on  their  face,  as  being  within  the  prohibitions  of  the  Fourteenth 
Amendment;  and,  iu  the  alternative,  if  not  so,  that  they  are  void  by 
reason  of  their  administration,  operating  unequally,  so  as  to  punish  in 
the  present  petitioners  what  is  permitted  to  others  as  lawful,  without  any 
distinction  of  circumstances  —  an  unjust  and  illegal  discrimination,  it  is 
claimed,  which,  though  not  made  expressly  by  the  ordinances,  is  made 
possible  by  them. 

When  we  consider  the  nature  and  the  theory  of  our  institutions  of 
government,  the  principles  upon  which  they  are  supposed  to  rest,  and 
review  the  history  of  their  development,  we  are  constrained  to  conclude 
that  they  do  not  mean  to  leave  room  for  the  play  and  action  of  purely 
personal  and  arbitrary  power.  Sovereignty  itself  is,  of  course,  not  sub- 
ject to  law,  for  it  is  the  author  and  source  of  law ;  but  in  our  system, 
while  sovereign  powers  are  delegated  to  the  agencies  of  government, 
sovereignty  itself  remains  with  the  people,  by  whom  and  for  whom  all 
government  exists  and  acts.  And  the  law  is  the  definition  and  limita- 
tion of  power.  It  is,  indeed,  quite  true,  that  there  must  always  be 
lodged  somewhere,  and  in  some  person  or  body,  the  authority  of  final 
decision ;  and  in  many  cases  of  mere  administration  the  responsibility 
is  purely  political,  no  appeal  lying  except  to  the  ultimate  tribunal  of  the 
public  judgment,  exercised  either  in  the  pressure  of  opinion  or  by  means 
of  the  suffrage.  lint  the  fundamental  rights  to  life,  liberty,  and  the 
pursuit  of  happiness,  considered  as  individual  possessions,  are  secured 
by  those  maxims  of  constitutional  law  which  are  the  monuments  show- 
ing the  victorious  progress  of  the  race  in  securing  to  men  the  blessings 
of  civilization  under  the  reign  of  just  and  equal  laws,  so  that,  in  the 
famous  language  of  the  Massachusetts  Bill  of  Rights,  the  government 
of  the  Commonwealth  kkmay  be  a  government  of  laws  and  not  of  men." 
For,  the  very  idea  that  one  man  may  be  compelled  to  hold  his  life,  or 
the  means  of  living,  or  any  material  right  essential  to  the  enjoyment  of 
life,  at  the  mere  will  of  another,  seems  to  be  intolerable  in  any  country 
where  freedom  prevails,  as  being  the  essence  of  slaver}"  itself. 

There  are  many  illustrations  that  might  be  given  of  this  truth,  which 
would  make  manifest  that  it  was  self-evident  in  the  light  of  our  system 
of  jurisprudence.  The  case  of  the  political  franchise  of  voting  is  one. 
Though  not  regarded  strictly  as  a  natural  right,  but  as  a  privilege 
merely  conceded  by  societ}-  according  to  its  will,  under  certain  condi- 
tions, nevertheless  it  is  regarded  as  a  fundamental  political  right,  because 
preservative  of  all  rights. 

In  reference  to  that  right,  it  was  declared  by  the  Supreme  Judicial 
Court  of  Massachusetts,  in  Capen  v.  Foster,  12  Pick.  485,  489,  in 
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the  words  of  Chief  Justice  Shaw,  "  that  in  all  cases  where  the  Constitu- 
tion has  conferred  u  political  right  or  privilege,  and  where  the  Constitu- 
tion has  not  particularly  designated  the  manner  in  which  that  right  is  to 
he  exercised,  it  is  clearly  within  the  just  and  constitutional  limits  of  the 
legislative  power,  to  adopt  any  reasonable  and  uniform  regulations,  in 
regard  to  the  time  and  mode  of  exercising  that  right,  which  are  designed 
to  secure  and  facilitate  the  exercise  of  such  right,  in  a  prompt,  orderly, 
and  convenient  manner;"  nevertheless,  "such  a  construction  would 
afford  no  warrant  for  such  an  exercise  of  legislative  power,  as,  under 
the  pretence  and  color  of  regulating,  should  subvert  or  injuriously  re- 
strain the  right  itself."  It  has  accordingly  been  held  generally  in  the 
States,  that,  whether  the  particular  provisions  of  an  Act  of  legislation, 
establishing  means  for  ascertaining  the  qualifications  of  those  entitled 
to  vote,  and  making  previous  registration  in  lists  of  such,  a  condition 
precedent  to  the  exercise  of  the  right,  were  or  were  not  reasonable  regu- 
lations, and  accordingly  valid  or  void,  was  always  open  to  inquiry,  as  a 
judicial  question.  Sec  Daggett  v.  Hudson,  1  Western  Reporter,  789, 
decided  by  the  Supreme  Court  of  Ohio,  where  many  of  the  cases  are 
collected  ;  Monroe  v.  Collins,  17  Ohio  St.  665. 

The  same  principle  has  been  more  freely  extended  to  the  quasi-legis- 
lative acts  of  inferior  municipal  bodies,  in  respect  to  which  it  is  an 
ancient  jurisdiction  of  judicial  tribunals  to  pronounce  upon  the  reason- 
ableness and  consequent  validity  of  their  by-laws.  In  respect  to  these, 
it  was  the  doctrine,  that  every  by-law  must  be  reasonable,  not  incon- 
sistent with  the  charter  of  the  corporation,  nor  with  any  statute  of  Par- 
liament, nor  with  the  general  principles  of  the  common  law  of  the  land, 
particularly  those  having  relation  to  the  liberty  of  the  subject  or  the 
rights  of  private  property.  Dillon  on  Municipal  Corporations,  3d  ed., 
§  319,  and  cases  cited  in  notes.  Accordingly,  in  the  case  of  The  State 
of  Ohio  ex  rel.  &c.  v.  The  Cincinnati  Gas-Light  and  Coke  Company, 
18  Ohio  St.  262,  300,  an  ordinance  of  the  city  council  purporting  to  fix 
the  price  to  be  charged  for  gas,  under  an  authority  of  law  giving  discre- 
tionary power  to  do  so,  was  held  to  be  bad,  if  passed  in  bad  faith,  fixing 
an  unreasonable  price,  for  the  fraudulent  purpose  of  compelling  the  gas 
company  to  submit  to  an  unfair  appraisement  of  their  works.  And  a 
similar  question,  very  pertinent  to  the  one  in  the  present  cases,  was 
decided  by  the  Court  of  Appeals  of  Maryland,  in  the  case  of  the  City  of 
Baltimore  v.  lladecke,  49  Maryland,  217.  .  .  .  [Here  follows  a  state- 
ment of  this  case.    The  case  itself  is  found  infra,  p.  864.] 

This  conclusion,  and  the  reasoning  on  which  it  is  based,  are  deduc- 
tions from  the  face  of  the  ordinance,  as  to  its  necessary  tendency  and 
ultimate  actual  operation.  In  the  present  cases  we  aie  not  obliged  to 
reason  from  the  probable  to  the  actual,  and  pass  upon  the  validity  of 
the  ordinances  complained  of,  as  tried  merely  by  the  opportunities 
which  their  terms  afford,  of  unequal  and  unjust  discrimination  in  their 
administration.  For  the  cases  present  the  ordinances  in  actual  oj)era- 
tion,  and  the  facts  shown  establish  an  administration  directed  so  cxclu- 
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sively  against  a  particular  class  of  persons  as  to  warrant  and  require 
the  conclusion,  that,  whatever  may  have  been  the  intent  of  the  ordi- 
nances as  adopted,  they  are  applied  by  the  public  authorities  charged 
with  their  administration,  and  thus  representing  the  State  itself,  with  a 
mind  so  unequal  and  oppressive  as  to  amount  to  a  practical  denial  by 
the  State  of  that  equal  protection  of  the  laws  which  is  secured  to  the 
petitioners,  as  to  all  other  persons,  by  the  broad  and  benign  provisions 
of  the  Fourteenth  Amendment  to  the  Constitution  of  the  United  States. 
Though  the  law  itself  be  fair  on  its  face  and  impartial  in  appearance, 
yet,  if  it  is  applied  and  administered  by  public  authority  with  an  evil 
eye  and  an  unequal  hand,  so  as  practically  to  make  unjust  and  illegal 
discriminations  between  persons  in  similar  circumstances,  material  to 
their  rights,  the  denial  of  equal  justice  is  still  within  the  prohibition  of 
the  Constitution.  This  principle  of  interpretation  has  been  sanctioned 
by  this  court  in  Henderson  v.  Mayor  of  New  York,  92  U.  S.  259  ;  Chy 
Lung  v.  Freeman,  92  U.  S.  275;  Ex  parte  Virginia,  100  U.  S.  339; 
Need  v.  JJelatcare,  103  U.S.  370;  and  Soon  lling  v.  Crowley,  113 
U.  S.  703. 

The  present  cases,  as  shown  by  the  facts  disclosed  in  the  record,  are 
within  this  class.  It  appears  that  both  petitioners  have  complied  with 
cverv  requisite,  deemed  by  the  law  or  by  the  public  officers  charged  with 
its  administration,  necessary  for  the  protection  of  neighboring  property 
from  fire,  or  as  a  precaution  against  injury  to  the  public  health.  No 
reason  whatever,  except  the  will  of  the  supervisors,  is  assigned  why  they 
should  not  be  permitted  to  carry  on,  in  the  accustomed  manner,  their 
harmless  ami  useful  occupation,  on  which  they  depend  for  a  livelihood. 
And  while  this  consent  of  the  supervisors  is  withheld  from  them  and  from 
two  hundred  others  who  have  also  petitioned,  all  of  whom  happen  to  be 
Chinese  subjects,  eighty  others,  not  Chinese  subjects,  are  permitted  to 
carry  on  the  same  business  under  similar  conditions.  The  fact  of  this 
discrimination  is  admitted.  No  reason  for  it  is  shown,  and  the  conclu- 
sion cannot  be  resisted,  that  no  reason  for  it  exists  except  hostility  to 
the  race  and  nationality  to  which  the  petitioners  belong,  and  which  in 
the  eye  of  the  law  is  not  justified.  The  discrimination  is,  therefore, 
illegal,  and  the  public  administration  which  enforces  it  is  a  denial  of  the 
equal  protection  of  the  laws  and  a  violation  of  the  Fourteenth  Amend- 
ment of  the  Constitution.  The  imprisonment  of  the  petitioners  is, 
therefore,  illegal,  and  they  must  be  discharged.    To  this  end, 

The  judgment  of  the  Supreme  Court  of  California  in  the  case  of  Yieh 
Wo,  and  that  of  the  Cirruit  Court  of  the  United  States  for  the 
District  of  California  in  the  case  of  Wo  Lee,  are  severally  reversed, 
and  the  cases  remanded,  each  to  the  proper  court,  with  directions 
to  discharge  the  petitioners  from  custody  and  imprisonment.1 

1  Seo  IIo  Ah  Kow  v.  Xunnn,  5  Sawyer  U.  S.  C.  C  552  (1879) ;  Patron's  Case,  6  lb. 
349  (1880);  In  re  Ah  Chung,  6  lb.  451  ;  Ex  parte  Sing  Lee,  96  Cal.  354  (1892).  — Ed. 
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MUGLER  v.  KANSAS. 
Supreme  Court  of  the  United  States,  1887. 

[123  U.  S.  623.) 

[Two  cases,  entitled  as  above,  on  error  to  the  Supreme  Court  of 
Kansas,  and  another  case,  Kansas  v.  Zkbokl,  on  appeal  from  the 
Circuit  Court  of  the  United  States  for  the  District  of  Kansas,  are 
here  grouped  together.] 

The  Constitution  of  the  State  of  Kansas  contains  the  following 
article,  being  art  15  of  §  10,  which  was  adopted  by  the  people 
November  2,  1880: 

"The  manufacture  and  sale  of  intoxicating  liquors  shall  be  forever 
prohibited  in  this  State,  except  for  medical,  scientific,  and  mechanical 
purposes." 

The  Legislature  of  Kansas  enacted  a  statute  to  carry  this  into  effect, 
the  provisions  of  which  are  set  forth  by  the  court  in  its  opinion  in  this 
case,  to  which  reference  is  made.  This  statute  [approved  Feb.  19, 
1881]  took  effect  on  the  1st  of  May,  1881. 

The  plaintiff  in  error,  Mugler,  the  proprietor  of  a  brewery  in  Saline 
County,  Kansas,  was  indicted  in  the  District  Court  in  that  count)-  in 
November,  1881,  for  offences  against  this  statute. 

The  first  indictment  against  him  contained  five  counts  charging  that 
he,  on  five  different  specified  days  in  November,  1881,  in  the  county  of 
Saline,  "unlawfully  did  sell,  barter,  and  give  away  spirituous,  malt, 
vinous,  fermented,  and  other  intoxicating  liquors,"  he  "  not  having  a 
permit  to  sell  intoxicating  liquors,  as  provided  by  law,  contrary  to  the 
statutes,"  &c.  ;  and  a  sixth  count  charging  that  in  Saline  Count}',  at 
a  time  named  in  that  month,  he  "  did  unlawfully  keep  and  maintain  a 
certain  common  nuisance,  to  wit:  "  his  brewery,  then  and  there  *'  kept 
and  used  for  the  illegal  selling,  bartering,  and  giving  away,  and  illegal 
keeping  for  sale,  barter,  and  use  of  intoxicating  liquors,  in  violation  of 
the  provisions  of  an  Act,"  &c. 

The  parties  made  an  agreed  statement  of  facts,  which  was  all  the 
evidence  introduced  in  the  case,  and  which  was  as  follows: 

"It  is  hereby  stipulated  and  agreed  that  the  facts  in  the  above- 
entitled  case  are,  and  that  the  evidence  would  prove  them  to  be,  as 
follows : 

"  That  the  defendant,  Peter  Mugler,  has  been  a  resident  of  the 
State  of  Kansas  continually  since  the  year  1872;  that,  being  foreign 
born,  he  in  that  year  declared  his  intention  to  become  a  citizen  of  the 
United  States,  and  always  since  that  time  intending  to  become  such 
citizen,  he  did,  in  the  month  of  June,  1881,  by  the  judgment  of  the 
District  Court  of  Wyandotte  County,  Kansas,  become  a  full  citizen  of 
the  United  States,  and  since  that  time  has  been  a  citizen  of  the 
United  States  and  of  the  State  of  Kansas. 
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"That  in  the  year  1877  said  defendant  erected  and  furnished  a 
brewery  on  lota  Nos.  152  and  154  on  Third  Street,  in  the  city  of 
Salina,  Saline  County,  Kansas,  Jor  use  in  the  manufacture  of  a  malt 
liquor  commonly  known  as  beer;  that  such  building  was  specially  con- 
structed and  adapted  for  the  manufacture  of  such  malt  liquor,  at  an 
actual  cost  and  expense  to  said  defendant  of  ten  thousand  dollars, 
and  was  used  by  him  for  the  purposes  for  which  it  was  designed  and 
intended  after  its  completion  in  1877  and  up  to  May  1,  1881. 

"  That  of  the  beer  so  manufactured  and  on  hand  prior  to  February 
ID,  1881,  said  defendant  made  one  sale  since  May  1,  1881,  which 
is  the  sale  charged  in  the  first  count  of  the  indictment,  said  sale 
being  made  on  the  above-described  premises ;  that  the  beer  so  sold 
was  in  the  original  packages  in  which  it  was  placed  after  its  manufac- 
ture, and  was  not  sold  for  use  nor  used  on  said  premises  ;  and  that 
at  the  time  of  such  sale  said  defendant  had  no  permit  to  sell  intoxi- 
cating liquors,  as  provided  by  chapter  128  of  Laws  of  1881." 

Mugler  was  adjudged  to  be  guilty,  and  was  sentenced  to  pay  a  fine 
of  one  hundred  dollars  and  costs,  and  motions  for  a  new  trial  and  in 
arrest  of  judgment  were  overruled.  This  judgment  being  allhmed  by 
the  Supreme  Court  of  the  State  on  appeal,  the  cause  was  brought  here 
by  writ  of  error  on  his  motion. 

The  indictment  in  the  second  case  charged  that,  on  the  first  day  of 
November,  1881,  in  Saline  County  he  44  did  unlawfully  manufacture, 
and  aid,  assist,  and  abet  in  the  manufacture  of  vinous,  spirituous, 
malt,  fermented,  and  other  intoxicating  liquors,  in  violation  of  the 
provisions  of  an  Act,"  &c,  he  then  and  there  44  not  having  taken  out 
and  not  having  a  permit  to  manufacture  intoxicating  liquors  as  pro- 
vided by  law,  contrary  to  the  statutes,*'  &c. 

The  parties  made  the  following  agreed  statement  of  facts  which  was 
all  the  evidence  introduced  in  the  case. 

44  It  is  hereby  stipulated  and  agreed  that  the  facts  in  the  above- 
entitled  case  arc,  and  that  the  evidence  would  prove  them  to  be.  as 
follows : 

44  That  the  defendant,  Peter  Mugler,  had  been  a  resident  of  the 
State  of  Kansas  continually  since  the  year  1872  ;  that,  being  foreign 
born,  he  in  that  year  declared  his  intention  to  become  a  citizen  of  the 
United  States,  and  always  since  that  time  intending  to  become  such 
citizen,  he  did,  in  the  month  of  June,  1881,  by  the  judgment  of  the 
District  Court  of  Wyandotte  County,  Kansas,  become  a  full  citizen  of 
the  United  States  and  of  the  State  of  Kansas. 

44  That  iu  the  year  1877  said  defendant  erected  and  furnished  a  brew- 
ery on  lots  Nos.  152  and  151  on  Third  Street,  in  the  city  of  Salina, 
Saline  County,  Kansas,  for  use  in  the  manufacture  of  an  intoxicating 
malt  liquor  commonly  known  as  beer. 

44  That  such  building  was  specially  constructed  and  adapted  for  the 
manufacture  of  such  malt  liquor,  at  an  actual  cost  and  expense  to  said 
defendant  of  ten  thousand  dollars,  and  was  used  by  him  for  the  pur- 


Digitized  by  Google 


784  MUGLKR  V.  KANSAS.  [CHAP.  V. 

po  i  s  for  which  it  was  designed  and  intended  after  its  completion  in 
1877  and  up  to  May  1st,  1881.  That  said  brewery  was  at  all  times 
alter  its  completion  and  on  May  1,  1881,  worth  the  sum  often  thou- 
sand dollars  for  use  in  the  manufacture  of  said  beer,  and  is  not 
worth  to  exceed  the  sum  of  twenty-live  hundred  dollars  for  any 
other  purpose.  That  said  defendant,  since  October  1,  1881,  has  used 
said  brewery  in  the  manner  and  for  the  purjwse  for  which  it  was  con- 
structed and  adapted  by  the  manufacturing  therein  of  such  intoxicating 
malt  liquors,  and  at  the  lime  of  such  manufacture  of  said  malt  liquors 
said  defendant  had  no  permit  to  manufacture  the  same  for  medical, 
scientific,  or  mechanical  purposes,  as  provided  by  chapter  128  of  Laws 
of  1881." 

The  defendant  was  adjudged  to  be  guilty,  and  was  fined  one  hun- 
dred dollars  and  costs,  and,  as  in  the  other  case,  motions  for  a  new 
trial  and  in  arrest  of  judgment  were  overruled,  and  the  judgment  being 
affirmed  by  the  Supreme  Court  of  the  State  of  Kansas  on  appeal,  the 
defendant  sued  out  a  writ  of  error  to  review  it.  .  .  .  [The  assign- 
ment of  errors  is  here  set  forth.  It  sufficiently  appears  in  the 
opinion.] 

Mr.  George  G.  Vest,  for  plainlifT  in  error. 

Mr.  B.  S.  Bradford.  Attorney-General  of  the  State  of  Kansas, 
Mr.  George  R.  Perk,  Mr.  J.  B.  Johnson  and  Mr.  George  J.  Barker, 
for  defendant  in  error,  submitted  on  their  brief. 

On  the  7th  March,  1885,  the  Legislature  of  Kansas  passed  an  Act 
"amendatory  of  and  supplemental  to"  the  Act  of  1881.  Among 
other  changes  made,  §  13  was  amended  so  as  to  read  as  shown  in  the 
footnote.1 

1  For  convenience  this  section  is  reprinted  here,  although  it  will  he  found,  infra,  in 
the  opinion  of  the  court. 

"  Skc.  13.  All  places  where  intoxicating  liquors  are  manufactured,  sold,  bartered, 
or  given  away  in  violation  of  any  of  the  provisions  of  tliis  Act,  or  where  intoxicating 
liquors  are  kept  for  sale,  barter,  or  delivery  in  violation  of  this  Act  are  hereby  declared 
to  be  common  nuisances,  and  upon  the  judgment  of  any  court  having  jurisdiction  find- 
ing such  a  place  to  be  a  nuisance  under  tin's  section,  the  sheriff,  his  deputy,  or  under 
sheriff,  or  any  constable  of  the  proper  county,  or  marshal  of  any  city  wneru  the  same 
is  located,  shall  l>e  directed  to  shut  up  and  abate  such  place  by  taking  possession 
thereof  and  destroying  all  intoxicating  liquors  found  therein,  together  with  all  signs, 
screens,  bars,  bottle",  glasses,  and  other  property  used  in  keeping  and  maintaining 
said  nuisance,  and  the  owner  or  keeper  thereof  shall,  upon  conviction,  be  adjudged 
guilty  of  maintaining  a  common  nuisance,  and  shall  bo  punished  by  a  fine  of  not  less 
than  one  hundred  dollars  nor  more  than  five  hundred  dollars,  and  by  imprisonment  in 
the  county  jail  not  less  than  thirty  days  nor  more  than  ninety  days.  The  attorney- 
general,  countv  attorney,  or  any  citizen  of  the  county  where  such  nuisance  exists,  or  is 
kept,  or  is  maintained,  may  maintain  an  action  in  the  name  of  the  State  to  abate  and 
perpetually  enjoin  the  same.  The  injunction  shall  be  granted  at  the  commencement 
of  tho  action,  and  no  bond  shall  I*  required.  Any  person  violating  the  terms  of  any 
injunction  granted  in  such  proceeding,  shall  be  punished  as  for  contempt,  by  a  fine  of 
not  less  than  one  hundred  nor  more  than  five  hundred  dollars,  or  by  imprisonment  in 
the  county  jail  not  less  than  thirty  days  nor  more  than  Bix  months,  or  by  both  such 
fine  and  imprisonment,  in  the  discretion  of  the  court." 
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On  the  13 tli  August,  1886,  there  was  filed  in  the  office  of  the  Dis- 
trict Court  for  tbc  County  of  Atchison,  Kansas,  an  information  against 
Ziebold  and  his  partner,  who  were  proprietors  of  a  brewery  there. 
The  information  prayed  that  the  brewery  might  be  adjudged  to  be  a 
common  nuisance ;  that  it  be  ordered  to  be  shut  up  and  abated  ;  that 
the  defendants  be  enjoined  from  using  or  permitting  to  be  used  the 
premises  as  a  place  where  intoxicating  liquors  were  sold,  bartered,  or 
given  away,  or  were  kept  for  barter,  sale,  or  gift,  otherwise  than  by 
authority  of  law;  and  that  the  defendants  might  be  enjoined  from 
keeping  the  brewery  open,  and  from  selling,  bartering,  or  giving 
away,  or  keeping  for  sale,  barter,  gift,  or  use  in  or  about  the  premises, 
or  manufacturing  for  barter,  sale,  or  gift  in  the  State  of  Kansas,  any 
malt,  vinous,  spirituous,  fermented,  or  other  intoxicating  liquors,  and 
from  permitting  such  liquors  to  be  sold,  &c,  or  kept  for  sale,  &c,  or 
manufactured  for  sale,  &c  in  the  State  of  Kansas.  On  the  defend- 
ants' motion  this  case  was  removed  to  the  Circuit  Court  of  the  United 
States,  where  an  amended  bill  in  equity  was  filed,  praying  for  the  relief 
asked  for  in  the  State  court.  After  joinder  of  issue  and  hearing  the 
Circuit  Court  dismissed  the  bill,  from  which  decree  the  State  appealed. 

Mr.  S.  B.  JJratlford,  Attorney-General  of  the  State  of  Kansas, 
Mr.  Edwin  A.  Austin,  Assistant  Attorney-General  of  that  State,  and 
Mr.  J.  Tuff s j  Assistant  Attorney  General  for  Atehison  County, 
Kansas,  for  appellant  submitted  on  their  brief.  October  2.").  1887, 
Mr.  Bradford  moved  the  court  to  reopen  the  cause  and  reassign  it 
for  argument    October  26,  1887,  the  court  denied  the  motion. 

Mr.  Joseph  H.  Choule,  for  appellee,  Mr.  Robert  M.  Eaton  and 
Mr.  John  C.   Tomlinson  were  with  him  on  his  brief. 

Mr.  .Justice  Harlan  delivered  the  opinion  of  the  court:  — 

These  cases  involve  an  inquiry  into  the  validity  of  certain  stat- 
utes of  Kansas  relating  to  the  manufacture  and  sale  of  intoxicating 
liquors.  .  .  . 

By  a  statute  of  Kansas,  approved  March  3.  1868,  it  was  made  a 
misdemeanor,  punishable  by  fine  and  imprisonment,  for  any  one, 
directly  or  indirectly,  to  sell  spirituous,  vinous,  fermented,  or  other 
intoxicating  liquors,  without  having  a  dram-shop,  tavern,  or  grocery 
license.  It  was  also  enacted,  among  other  things,  that  every  place 
where  intoxicating  liquors  were  sold  in  violation  of  the  statute  should 
be  taken,  held,  and  deemed  to  be  a  common  nuisance  ;  and  it  was 
required  that  all  rooms,  taverns,  eating-houses,  bazaars,  restaurants, 
groceries,  coffee-houses,  cellars,  or  other  places  of  public  resort  where 
intoxicating  liquors  were  sold,  in  violation  of  law,  should  be  abated 
as  public  nuisances.    Gen.  Stat.  Kansas,  1868,  c.  3">,  §  6. 

But,  in  1880,  the  people  of  Kansas  adopted  a  more  stringent  policy. 
On  the  2d  of  November  of  that  year,  they  ratified  an  amendment 
to  the  State  Constitution,  which  declared  that  the  manufacture  and  sale 
of  intoxicating  liquors  should  be  forever  prohibited  in  that  State,  except 
for  medical,  scientific,  and  mechanical  purposes. 
vol.  i.  —  50 
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In  order  to  give  effect  to  tliat  amendment,  the  legislature  repealed 
the  Act  of  1868,  and  passed  an  Act,  approved  February  10,  1881,  to 
take  effect  May  1,  1881,  entitled  "  An  Act  to  prohibit  the  manufacture 
and  sale  of  intoxicating  liquors,  except  for  medical,  scientific,  and 
mechanical  purposes,  and  to  regulate  the  manufacture  and  sale  thereof 
for  such  excepted  purposes."  Its  first  section  provides  41  that  any 
person  or  persons  who  shall  manufacture,  sell,  or  bartei  any  spiritu- 
ous, malt,  vinous,  fermented,  or  other  intoxicating  liquors  shall  be 
guilty  of  a  misdemeanor :  Provided,  however,  That  such  liquors  may 
be  sold  for  medical,  scientific,  and  mechanical  purposes,  as  provided 
in  this  Act."  The  second  section  makes  it  unlawful  for  any  person 
to  sell  or  barter  for  either  of  such  excepted  purposes  any  malt,  vinous, 
spirituous,  fermented,  or  other  intoxicating  liquors  without  having  pro- 
cured a  druggist's  permit  therefor,  and  prescribes  the  conditions  upon 
which  such  permit  may  be  granted.  The  third  section  relates  to  the 
giving  by  physicians  of  prescriptions  for  intoxicating  liquors  to  bo 
used  by  their  patients,  and  the  fourth,  to  the  sale  of  such  liquors  by 
druggists.  The  fifth  section  forbids  any  person  from  manufacturing 
or  assisting  in  the  manufacture  of  intoxicating  liquors  in  the  State, 
except  for  medical,  scientific,  and  mechanical  purposes,  and  makes 
provision  for  the  granting  of  licenses  to  engage  in  the  business  of 
manufacturing  liquors  for  such  excepted  purposes.  The  seventh  sec- 
tion declares  it  to  be  a  misdemeanor  for  any  person,  not  having  the 
required  permit,  to  sell  or  barter,  directly  or  indirectly,  spirituous, 
malt,  vinous,  fermented,  or  other  intoxicating  liquors;  the  punishment 
prescribed  being,  for  the  first  offence,  a  fine  not  less  than  one  hundred 
nor  more  than  five  hundred  dollars,  or  imprisonment  in  the  county 
jail  not  less  than  twenty  nor  more  than  ninety  days ;  for  the  second 
offence,  a  fine  of  not  less  than  two  hundred  nor  more  than  five  hundred 
dollars,  or  imprisonment  in  the  county  jail  not  less  than  sixty  days 
nor  more  than  six  months ;  and  for  every  subsequent  offence,  a  fine 
not  less  than  five  hundred  nor  more  than  one  thousand  dollars,  or 
imprisonment  in  the  county  jail  not  less  than  three  months  nor  more 
than  one  year,  or  both  such  fine  and  imprisonment,  in  the  discretion 
of  the  court.  The  eighth  section  provides  for  similar  fines  and  punish- 
ments against  persons  who  manufacture,  or  aid,  assist,  or  abet  the 
manufacture  of  any  intoxicating  liquors  without  having  the  required 
permit.  The  thirteenth  section  declares,  among  other  things,  all 
places  where  intoxicating  liquors  arc  manufactured,  sold,  bartered, 
or  given  away,  or  are  kept  for  sale,  barter,  or  use,  in  violation  of 
the  Act,  to  be  common  nuisances ;  and  provides  that  upon  the  judg- 
ment of  any  court  having  jurisdiction  finding  such  place  to  be  a 
nuisance,  the  proper  officer  shall  be  directed  to  shut  up  and  abato 
the  same. 

Under  that  statute,  the  prosecutions  against  Mugler  were  instituted. 
It  contains  other  sections  in  addition  to  those  above  referred  to ;  but  as 
they  embody  merely  the  details  of  the  general  scheme  adopted  by  the 
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State  for  the  prohibition  of  the  manufacture  and  sale  of  intoxicating 
liquors,  except  for  the  purposes  specified,  it  is  unnecessary  to  set  thein 
out. 

On  the  7th  of  March,  1885,  the  legislature  passed  an  Act  amenda- 
tory and  supplementary  to  that  of  1881.  The  thirteenth  section  of 
the  former  Act,  being  the  one  upon  which  the  suit  against  Ziebold 
&  Ilagelin  is  founded,  will  be  given  in  full  in  a  subsequent  part  of 
this  opinion.  .  .  . 

The  general  question  in  each  case  is,  whether  the  foregoing  statutes 
of  Kansas  are  in  conflict  with  that  clause  of  the  Fourteenth  Amend- 
ment, which  provides  that  "  no  State  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States ;  nor  shall  an}*  State  deprive  any  person  of  life,  liberty, 
or  property,  without  due  process  of  law." 

That  legislation  by  a  State  prohibiting  the  manufacture  within  her 
limits  of  intoxicating  liquors,  to  be  there  sold  or  bartered  for  general 
use  as  a  beverage,  does  not  necessarily  infringe  any  right,  privilege, 
or  immunity  secured  by  the  Constitution  of  the  United  States,  is  made 
clear  by  the  decisions  of  this  court,  rendered  before  and  since  the 
adoption  of  the  Fourteenth  Amendment ;  to  some  of  which,  in  view 
of  questions  to  be  presently  considered,  it  will  be  well  to  refer.  .  .  . 
[Here  follows  a  statement  of  The  License  Casts,  5  I  low.  501,  and 
quotations  from  Barlmeyer  v.  Iowa,  18  Wall.  129,  and  Beer  Co.  v. 
Mass.,  97  U.  S.  25.] 

Finally,  in  Foster  v.  Kansas,  112  U  S.  201,206,  the  court  said  that 
the  question  as  to  the  constitutional  power  of  a  State  to  prohibit  the 
manufacture  and  sale  of  intoxicating  liquors  was  no  longer  an  open 
one  in  this  court.  These  cases  rest  upon  the  acknowledged  right  of 
the  States  of  the  Union  to  control  their  purely  internal  affairs,  and,  in 
so  doing,  to  protect  the  health,  morals,  and  safety  of  their  people  by 
regulations  that  do  not  interfere  with  the  execution  of  the  powers  of 
the  general  government,  or  violate  rights  secured  by  the  Constitution 
of  the  United  States.  The  power  to  establish  such  regulations,  as  was 
said  in  Gibbous  v.  Or/den,  9  Wheat.  1,  203, reaches  everything  within 
the  territory  of  a  State  not  surrendered  to  the  national  government. 

It  is,  however,  contended,  that,  although  the  State  may  prohibit  the 
manufacture  of  intoxicating  liquors  for  sale  or  barter  within  her  limits, 
for  general  use  as  a  beverage,  k<  no  convention  or  legislature  has  the 
right,  under  our  form  of  government,  to  prohibit  any  citizen  from 
manufacturing  for  his  own  use,  or  for  export,  or  storage,  any  article 
of  food  or  drink  not  endangering  or  affecting  the  rights  of  others." 
The  argument  made  in  support  of  the  first  branch  of  this  proposition, 
briefly  stated,  is,  that  in  the  implied  compact  between  the  State  and 
the  citizen  certain  rights  are  reserved  b)-  the  latter,  which  are  guaran- 
teed by  the  constitutional  provision  protecting  persons  against  being 
deprived  of  life,  liberty,  or  property,  without  due  process  of  law,  and 
with  which  the  State  cannot  interfere  ;  ihat  among  those  rights  is  that 
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of  manufacturing  for  one's  use  either  food  or  drink ;  and  that  while, 
according  to  the  doctrines  of  the  Commune,  the  State  may  control 
the  tastes,  appetites,  habits,  dress,  food,  and  drink  of  the  people,  our 
system  of  government,  based  upon  the  individuality  and  intelligence 
of  the  citizen,  docs  not  claim  to  control  him,  except  as  to  his  conduct 
to  others,  leaving  him  the  sole  judge  as  to  all  that  only  affects  himself. 

It  will  be  observed  that  the  proposition,  and  the  argument  made  in 
support  of  it,  equally  concede  that  the  right  to  manufacture  drink. for 
one's  personal  use  is  subject  to  the  condition  that  such  manufacture 
does  not  endanger  or  affect  the  rights  of  others.  If  such  manufacture 
does  prejudicially  affect  the  rights  and  interests  of  the  community,  it 
follows,  from  the  very  premises  stated,  that  soeiet}'  has  the  power  to 
protect  itself,  by  legislation,  against  the  injurious  consequences  of  that 
business.  As  was  said  in  Mann  v.  Illinois,  94  U.  S.  113,  124,  while 
power  does  not  exist  with  the  whole  people  to  control  rights  that  are 
purely  and  exclusively  private,  government  may  require  "  each  citizen 
to  so  conduct  himself,  and  so  use  his  own  property,  as  not  unneces- 
sarily to  injure  another." 

But  by  whom,  or  by  what  authority,  is  it  to  be  determined  whether 
the  manufacture  of  particular  articles  of  drink,  either  for  general 
use  or  for  the  personal  use  of  the  maker,  will  injuriously  affect  the 
public?  Power  to  determine  such  questions,  so  as  to  bind  all,  must 
exist  somewhere  ;  else  society  will  be  at  the  mercy  of  the  few,  who, 
regarding  only  their  own  appetites  or  passions,  may  be  willing  to 
imperil  the  peace  and  security  of  the  many,  provided  only  they  are 
permitted  to  do  as  they  please.  Under  our  system  that  power  is 
lodged  with  the  legislative  branch  of  the  government.  It  belongs  to 
that  department  to  exert  what  are  known  as  the  police  powers  of  the 
State,  and  to  determine,  primarily  what  measures  are  appropriate  or 
needful  for  the  protection  of  the  public  morals,  the  public  health, 
or  the  public  safety. 

It  does  not  at  all  follow  that  every  statute  enacted  ostensibly  for 
the  promotion  of  these  ends,  is  to  be  accepted  as  a  legitimate  exertion 
of  the  police  powers  of  the  State.  There  are,  of  necessity,  limits 
beyond  which  legislation  cannot  rightfully  go.  .  .  . 

The  courts  are  not  bound  by  mere  forms,  nor  are  they  to  be  misled 
by  mere  pretences.  They  are  at  liberty  —  indeed,  are  under  a  solemn 
duty  — to  look  at  the  substance  of  things,  whenever  they  enter  upon 
the  inquiry  whether  the  legislature  has  transcended  the  limits  of  its 
authority.  If,  therefore,  a  statute  purporting  to  have  been  enacted 
to  protect  the  public  health,  the  public  morals,  or  the  public  safety, 
has  no  real  or  substantial  relation  to  those  objects,  or  is  a  palpable 
invasion  of  rights  secured  by  the  fundamental  law,  it  is  the  duty  of  the 
courts  to  so  adjudge,  and  thereby  give  effect  to  the  Constitution. 

Keeping  in  view  these  principles,  as  governing  the  relations  of  the 
judicial  and  legislative  departments  of  government  with  each  other, 
it  is  difficult  to  perceive  any  ground  for  the  judiciary  to  declare  that 
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the  prohibition  by  Kansas  of  the  manufacture  or  sale,  within  her  limits, 
of  intoxicating  liquors  for  general  use  there  as  a  beverage,  is  not 
fairly  adapted  to  the  end  of  protecting  the  community  against  the  evils 
which  confessedly  result  from  the  excessive  use  of  ardent  spirits.  There 
is  no  justification  for  holding  that  the  State,  under  the  guise  merely  of 
police  regulations,  is  here  aiming  to  deprive  the  citizen  of  his  con- 
stitutional rights ;  for  we  cannot  shut  out  of  view  the  fact,  within  the 
knowledge  of  all,  that  the  public  health,  the  public  morals,  and  the 
public  safety,  may  be  endangered  by  the  general  use  of  intoxicating 
drinks ;  nor  the  fact,  established  by  statistics  accessible  to  every 
one,  that  the  idleness,  disorder,  pauperism,  and  crime  existing  in  the 
country  are,  in  some  degree  at  least,  traceable  to  this  evil.  If,  there- 
fore, a  State  deems  the  absolute  prohibition  of  the  manufacture  and 
sale,  within  her  limits,  of  intoxicating  liquors  for  other  than  medical, 
scientific,  and  manufacturing  purposes,  to  be  necessary  to  the  peace 
ami  security  of  societ}',  the  courts  cannot,  without  usurping  legisla- 
tive functions,  override  the  will  of  the  people  as  thus  expressed  by 
their  chosen  representatives.  They  have  nothing  to  do  with  the  mere 
policy  of  legislation.  Indeed,  it  is  a  fundamental  principle  iu  our 
institutions,  indispensable  to  the  preservation  of  public  liberty,  that 
one  of  the  separate  departments  of  government  shall  not  usurp  powers 
committed  by  the  Constitution  to  another  department.  And  so,  if,  iu 
the  judgment  of  the  legislature,  the  manufacture  of  intoxicating  liquors 
for  the  maker's  own  use,  as  a  beverage,  would  tend  to  cripple,  if  it  did 
not  defeat,  the  ctrort  to  guard  the  community  against  the  evils  attending 
the  excessive  use  of  such  liquors,  it  is  not  for  the  courts,  upon  their 
views  as  to  what  is  best  and  safest  for  the  community,  to  disregard 
the  legislative  determination  of  that  question.  So  far  from  such  a  regu- 
lation having  no  relation  to  the  general  end  sought  to  be  accomplished, 
the  entire  scheme  of  prohibition,  as  embodied  in  the  Constitution  and 
laws  of  Kansas,  might  fail,  if  the  right  of  each  citizen  to  manufacture  in- 
toxicating liquors  for  his  own  use  as  a  beverage  were  recognized.  Such 
a  right  docs  not  inhere  in  citizenship.  Nor  can  it  be  said  that  govern- 
ment interferes  with  or  impairs  any  one's  constitutional  rights  of 
liberty  or  of  property,  when  it  determines  that  the  manufacture  and 
sale  of  intoxicating  drinks,  for  general  or  individual  use,  as  a  beverage, 
are,  or  may  become,  hurtful  to  society,  and  constitute,  therefore,  a  busi- 
ness in  which  no  one  may  lawfully  engage.  Those  rights  are  best  se- 
cured, in  our  government,  by  the  observance,  upon  the  part  of  all,  of  such 
regulations  as  arc  established  by  competent  authorit}'  to  promote  the 
common  good.  No  one  may  rightfully  do  that  which  the  law-making 
power,  upon  reasonable  grounds,  declares  to  be  prejudicial  to  the 
general  welfare" 

This  conclusion  is  unavoidable,  unless  the  Fourteenth  Amendment 
of  the  Constitution  takes  from  the  States  of  the  Union  those  powers 
of  police  that  were  reserved  at  the  time  the  original  Constitution 
was  adopted.    But  this  court  has  declared,  upon  full  consideration,  in 
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Barbier  v.  Connolly,  113  U.  S.  27,  31,  that  the  Fourteenth  Amend- 
ment had  no  such  effect.  .  .  . 

.  .  .  It  is  contended  that,  as  the  primary  and  principal  use  of  beer 
is  as  a  beverage  ;  as  their  respective  breweries  were  erected  when  it 
was  lawful  to  engage  in  the  manufacture  of  beer  for  every  purpose  ;  as 
such  establishments  will  become  of  no  value  as  property,  or,  at  least, 
will  be  materially  diminished  in  value,  if  not  employed  in  the  manu- 
facture of  beer  for  every  purpose ;  the  prohibition  upon  their  being 
so  employed  is,  in  effect,  a  taking  of  property  for  public  use  without 
compensation,  aud  depriving  the  citizen  of  his  property  without  due 
process  of  law.  In  other  words,  although  the  State,  in  the  exercise 
of  her  police  powers,  may  lawfully  prohibit  the  manufacture  and  sale, 
within  her  limits,  of  intoxicating  liquors  to  be  used  as  a  beverage, 
legislation  having  that  object  in  view  cannot  be  enforced  against  those 
who,  at  the  time,  happen  to  own  property,  the  chief  value  of  which 
consists  in  its  fitness  for  such  manufacturing  purposes,  unless  com- 
pensation is  first  made  for  the  diminution  in  the  value  of  their  prop- 
erty, resulting  from  such  prohibitory  enactments. 

This  interpretation  of  the  Fourteenth  Amendment  is  inadmissible. 
It  cannot  be  supposed  that  the  States  intended,  by  adopting  that 
Amendment,  to  impose  restraints  upon  the  exercise  of  their  powers 
for  the  protection  of  the  safety,  health,  or  morals  of  the  community. 
In  respect  to  contracts,  the  obligations  of  which  are  protected  against 
hostile  State  legislation,  this  court  in  Butchers'  Union  Co.  v.  Cres- 
cent City  Co.,  Ill  U  S.  74G.  751,  said  that  the  State  could  not,  by 
any  contract,  limit  the  exercise  of  her  power  to  the  prejudice  of  the 
public  health  and  the  public  morals.  So,  in  Stone  v.  Mississippi,  101 
U.  S.  814,  81G,  where  the  Constitution  was  invoked  against  the  repeal 
by  the  State  of  a  charter,  granted  to  a  private  corporation,  to  conduct 
a  lottery,  ami  for  which  that  corporation  paid  to  the  State  a  valuable 
consideration  in  money,  the  court  said  :  kk  No  legislature  can  bargain 
away  the  public  health  or  the  public  morals.  The  people  themselves 
cannot  do  it,  much  less  their  servants.  .  .  .  Government  is  organ- 
ized with  a  view  to  their  preservation,  and  cannot  divest  itself  of 
the  power  to  provide  for  them."  Again,  in  New  Orleans  Gas  Co. 
v.  Louisiana  Light  Co.,  115  U.  S.  050,  G72  :  "The  constitutional 
prohibition  upon  State  laws  impairing  the  obligation  of  contracts  does 
not  restrict  the  power  of  the  State  to  protect  the  public  health,  the 
public  morals,  or  the 'public  safety,  as  the  one  or  the  other  may  be 
involved  in  the  execution  of  such  contracts.  Rights  and  privileges 
arising  from  contracts  with  a  State  arc  subject  to  regulations  for  the 
protection  of  the  public  health,  the  public  morals,  and  the  public  safety, 
in  the  same  sense,  and  to  the  same  extent,  as  are  all  contracts  and  all 
property,  whether  owned  by  natural  persons  or  corporations." 

The  principle,  that  no  person  shall  be  deprived  of  life,  liberty,  or 
property,  without  due  process  of  law,  was  embodied,  in  substance,  in  the 
constitutions  of  nearly  all,  if  not  all,  of  the  States  at  the  time  of  the  adop- 
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tion  of  the  Fourteenth  Amendment ;  and  it  has  never  been  regarded 
us  incompatible  with  the  principle,  equally  vital,  because  esseutiul  to 
the  peace  and  safety  of  society,  that  all  property  in  this  country  is 
held  under  the  implied  obligation  tiiat  the  owners  use  of  it  shall  not 
be  injurious  to  the  community.  Beer  Co.  v.  Massachusetts,  97  U.  S.  25, 
32 ;  Commonwealth  v.  Alger,  7  Cush.  53.  An  illustration  of  this 
doctrine  is  afforded  by  Patterson  v.  Kentucky,  97  U.  S.  501.  .  .  . 
[Here  follows  a  statement  of  this  case.] 

See  also  United  States  v.  Hewitt,  9  Wall.  41  ;  License  Tax  Cases, 
5  Wall.  4G2 ;  Per  near  v.  Commonwealth,  5  Wall.  475. 

Another  decision,  very  much  in  point  upon  this  branch  of  the  case, 
is  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  G59,  GG7,  also  decided  after 
the  adoption  of  the  Fourteenth  Amendment.  The  court  there  sustained 
the  validity  of  an  ordinance  of  the  village  of  Hyde  Park,  in  Cook 
Count}',  Illinois,  passed  under  legislative  authority,  forbidding  any 
person  from  transporting  through  that  village  offal  or  other  offensive 
or  unwholesome  matter,  or  from  maintaining  or  currying  on  an  offen- 
sive or  unwholesome  business  or  establishment  within  its  limits.  The 
Fertilizing  Company  had,  at  large  expense,  and  under  authority  ex- 
pressly conferred  by  its  charter,  located  its  works  at  a  particular  point 
in  the  count)'.  Besides,  the  charter  of  the  village,  at  that  time,  pro- 
vided that  it  should  not  interfere  with  parties  engaged  in  transporting 
animal  matter  from  Chicago,  or  from  manufacturing  it  into  a  fertilizer 
or  other  chemical  product.  The  enforcement  of  the  ordinance  in  ques- 
tion operated  to  destroy  the  business  of  the  company,  and  seriously  to 
impair  the  value  of  its  property.  As,  however,  its  business  had  become 
a  nuisance  to  the  coinmuuity  in  which  it  was  conducted,  producing  dis- 
comfort, and  often  sickness,  among  large  masses  of  people,  the  court 
maintained  the  authority  of  the  village,  acting  under  legislative  sanc- 
tion, to  protect  the  public  health  against  such  nuisance.  It  said  :  We 
cannot  doubt  that  the  police  power  of  tho  State  was  applicable  and 
adequate  to  give  an  effectual  remedy.  That  power  belonged  to  the 
States  when  the  Federal  Constitution  was  adopted.  They  did  not 
surrender  it,  and  they  all  have  it  now.  It  extends  to  the  entire  prop- 
erty and  business  within  their  local  jurisdiction.  Both  are  subject  to 
it  in  all  proper  cases.  It  rests  upon  the  fundamental  principle  that 
every  one  shall  so  use  his  own  as  not  to  wrong  and  injure  another.  To 
regulate  and  abate  nuisances  is  one  of  its  ordinary  functions." 

It  is  supposed  by  the  defendants  that  the  doctrine  for  which  they 
contend  is  sustained  by  Pumpelly  v.  Green  Bay  Co.,  13  Wall.  1GG. 
But  in  that  view  we  do  not  concur.  That  was  an  action  for  the  recov- 
ery of  damages  for  the  overflowing  of  the  plaintiffs  land  by  water, 
resulting  from  the  construction  of  a  darn  across  a  river.  The  defence 
was  that  the  dam  constituted  a  part  of  the  system  adopted  by  the  State 
for  improving  the  navigation  of  Fox  and  Wisconsin  rivers;  and  it  was 
contended  that  as  the  damages  of  which  the  plaintiff  complained  were 
only  the  result  of  the  improvement,  under  legislative  sanction,  of  a 
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navigable  stream,  he  was  not  entitled  to  compensation  from  the  State 
or  its  agents.  The  case,  therefore,  involved  the  question  whether  the 
overflowing  of  the  plaintiff's  land,  to  such  an  extent  that  it  became 
practically  unlit  to  ho  used,  was  a  taking  of  property,  within  the  mean- 
ing of  the  Constitution  of  Wisconsin,  providing  that  "the  properly  of 
no  person  shall  be  taken  for  public  use  without  just  compensation 
therefor."  This  court  said  it  would  be  a  very  curious  and  unsatisfactory 
result,  were  it  held  that,  "  if  the  government  refrains  from  the  absolute 
conversion  of  real  property  to  the  uses  of  the  public,  it  can  destroy  its 
value  entirch",  can  inflict  irreparable  and  permanent  injury  to  any 
extent,  can,  in  effect,  subject  it  to  total  destruction,  without  making 
any  compensation,  because,  in  the  narrowest  sense  of  that  word,  it  is 
not  taken  for  the  public  use.  Such  a  construction  would  pervert  the 
constitutional  provision  into  a  restriction  upon  the  rights  of  the  citizen, 
as  those  rights  stood  at  the  common  law,  instead  of  the  government, 
and  make  it  an  authority  for  the  invasion  of  private  right  under  the 
pretext  of  the  public  good,  which  hail  no  warrant  in  the  laws  or 
practices  of  our  ancestors."    pp.  177,  178. 

These  principles  have  no  application  to  the  case  under  consideration. 
The  question  in  Pumpelly  v.  Green  Bay  Company  arose  under  the 
State's  power  of  eminent  domain  ;  while  the  question  now  before  us 
arises  under  what  are,  strictly,  the  police  powers  of  the  State,  exerted 
for  the  protection  of  the  health,  morals,  and  safety  of  the  people. 
That  case,  as  this  court  said  in  Transportation  Co.  v.  Chicago*  99 
U.  S.  G35,  G42,  was  an  extreme  qualification  of  the  doctrine,  universally 
held,  that  "acts  done  in  the  proper  exercise  of  governmental  powers, 
and  not  directly  encroaching  upon  private  property,  though  these  con- 
sequences may  impair  its  use,"  do  not  constitute  a  taking  within  the 
meaning  of  the  constitutional  provision,  or  entitle  the  owner  of  such 
property  to  compensation  from  the  State  or  its  agents,  or  give  him  any 
right  of  action.  It  was  a  case  in  which  there  was  a  "permanent 
flooding  of  private  property,"  a  "physical  invasion  of  the  real  estate 
of  the  private  owner,  and  a  practical  ouster  of  his  possession."  His 
property  was,  in  effect,  required  to  be  devoted  to  the  use  of  the  public, 
and,  consequently,  he  was  entitled  to  compensation. 

As  already  stated,  the  present  case  must  be  governed  by  principles 
that  do  not  involve  the  power  of  eminent  domain,  in  the  exercise  of 
which  property  may  not  be  taken  for  public  use  without  compensation. 
A  prohibition  simply  upon  the  use  of  property  for  purposes  that  are 
declared,  by  valid  legislation,  to  be  injurious  to  the  health,  morals,  or 
safety  of  the  community,  cannot,  in  any  just  sense,  be  deemed  a  taking 
or  an  appropriation  of  property  for  the  public  benefit  Such  legislation 
does  not  disturb  the  owner  in  the  control  or  use  of  his  property  for 
lawful  purposes,  nor  restrict  his  right  to  dispose  of  it,  but  is  only 
a  declaration  by  the  State  that  its  use  by  any  one,  for  certain  forbidden 
purposes,  is  prejudicial  to  the  public  interests.  Nor  can  legislation  of 
that  character  come  within  the  Fourteenth  Amendment,  in  any  case, 
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unless  it  is  apparent  that  its  real  object  is  not  to  protect  the  commu- 
nity, or  to  promote  the  general  well-being,  but,  under  the  guise  of 
police  regulation,  to  deprive  the  owner  of  his  liberty  and  property, 
without  due  process  of  law.  The  power  which  the  States  have  of  pro- 
hibiting such  use  by  individuals  of  their  property  as  will  be  prejudicial 
to  the  health,  the  morals,  or  the  safety  of  the  public,  is  not  —  and,  con- 
sistently with  the  existence  and  safety  of  organized  society,  cannot  be 
—  burdened  with  the  condition  that  the  State  must  compensate  such 
individual  owners  for  pecuniary  losses  they  may  sustain,  by  reason  of 
their  not  being  permitted,  by  a  noxious  use  of  their  property,  to  indict 
injury  upon  the  community.  The  exercise  of  the  police  power  by  the 
destruction  of  property  which  is  itself  a  public  nuisance,  or  the  pro- 
hibition of  its  use  in  a  particular  way,  whereby  its  value  becomes 
depreciated,  is  very  ditferent  from  taking  property  for  public  use,  or 
from  depriving  a  person  of  his  property  without  due  process  of  law.  In 
the  one  case,  a  nuisance  only  is  abated  ;  in  the  other,  unoffending 
property  is  taken  away  from  an  innocent  owner. 

It  is  true,  that,  when  the  defendants  in  these  cases  purchased  or 
erected  their  breweries,  the  laws  of  the  State  did  not  forbid  the  manu- 
facture of  intoxicating  liquors.  But  the  State  did  not  thereby  give  any 
assurance,  or  come  under  an  obligation,  that  its  legislation  upon  that 
subject  would  remain  unchanged.  Indeed,  as  was  said  in  Stone  v. 
Jlinsissiftu,  above  cited,  the  supervision  of  the  public  health  and  the 
public  morals  is  a  governmental  power,  %t  continuing  in  its  nature," 
and  M  to  be  dealt  with  as  the  special  exigencies  of  the  moment  may 
require  ;"  and  that,  ik  for  this  purpose,  the  largest  legislative  discretion 
is  allowed,  and  the  discretion  cannot  be  parted  with  any  more  than  the 
power  itself."  So  in  liter  Co.  v.  Massar/tusetts,  97  U.  S.  32  :  "  If  the 
public  safety  or  the  public  morals  require  the  discontinuance  of  any 
manufacture  or  tratlic,  the  hand  of  the  legislature  cannot  be  stayed 
from  providing  for  its  discontinuance  by  any  incidental  inconvenience 
which  individuals  or  corporations  may  suffer." 

It  now  remains  to  consider  certain  questions  relating  particularly  to 
the  thirteenth  section  of  the  Act  of  1885.  That  section  —  which  takes 
the  place  of  §  13  of  the  Act  of  1881  — is  as  follows.  .  .  .  [This  is 
given  ante,  p.  784,  note.] 

It  is  contended  by  counsel  in  the  case  of  Kansas  v.  ZieboUl  &  lfaf/e- 
lin,  that  the  entire  scheme  of  this  section  is  an  attempt  to  deprive 
persons  who  come  within  its  provisions  of  their  property  and  of  their 
liberty  without  due  process  of  law;  especially,  when  taken  in  connec- 
tion with  that  clause  of  §  I  t  (amendatory  of  §  21  of  the  Act  of  1881) 
which  provides  that  4i  in  prosecutions  under  this  Act,  by  indictment  or 
otherwise,  ...  it  shall  not  be  necessary  in  the  first  instance  for  the  State 
to  prove  that  the  party  charged  did  not  have  a  permit  to  sell  intoxicating 
liquors  for  the  excepted  purposes." 

We  are  unable  to  perceive  anything  in  these  regulations  inconsistent 
with  the  constitutional  guarantees  of  liberty  and  property.    The  State 
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having  authority  to  prohibit  the  manufacture  and  sale  of  intoxicating 
liquors  for  other  than  medical,  scientific,  and  mechanical  purposes,  we 
do  not  doubt  her  power  to  declare  that  any  place,  kept  and  maintained 
for  the  illegal  manufacture  and  sale  of  such  liquors,  shall  be  deemed  a 
common  nuisance,  and  be  abated,  and,  at  the  same  time,  to  provide  for 
the  indictment  and  trial  of  the  offender.  One  is  a  proceeding  against 
the  property  used  for  forbidden  purposes,  while  the  other  is  for  the 
punishment  of  the  offender. 

It  is  said  that  by  the  thirteenth  section  of  the  Act  of  1885,  the  legis- 
lature, finding  a  brewery  within  the  State  in  actual  operation,  without 
notice,  trial,  or  hearing,  by  the  mere  exercise  of  its  arbitrary  caprice, 
declares  it  to  be  a  common  nuisance,  and  then  prescribes  the  conse- 
quences which  are  to  follow  inevitably  by  judicial  mandate  required  by 
the  statute,  and  involving  and  permitting  the  exercise  of  no  judicial 
discretion  or  judgment;  that  the  brewery  being  found  in  operation,  the 
court  is  not  to  determine  whether  it  is  a  common  nuisance,  but,  under 
the  command  of  the  statute,  is  to  find  it  to  be  one ;  that  it  is  not  the 
liquor  made,  or  the  making  of  it,  which  is  thus  enacted  to  be  a  common 
nuisance,  but  the  place  itself,  including  all  the  property  used  in  keep- 
ing and  maintaining  the  common  nuisance;  that  the  judge  having  thus 
signed  without  inquiry  — and,  it  ma}'  be,  contrary  to  the  fact  and 
against  his  own  judgment — the  edict  of  the  legislature,  the  court  is 
commanded  to  take  possession  by  its  officers  of  the  place  and  shut  it 
up  ;  nor  is  all  this  destruction  of  property,  by  legislative  edict,  to  be 
made  as  a  forfeiture  consequent  upon  conviction  of  any  offence,  but 
merely  because  the  legislature  so  commands ;  and  it  is  done  by  a  court 
of  equity,  without  any  previous  conviction  first  had,  or  any  trial  known 
to  the  law. 

This,  certainly,  is  a  formidable  arraignment  of  the  legislation  of 
Kansas,  and  if  it  were  founded  upon  a  just  interpretation  of  her  stat- 
utes, the  court  would  have  no  difficulty  in  declaring  that  they  could  not 
be  enforced  without  infringing  the  constitutional  rights  of  the  citizen. 
But  those  statutes  have  no  such  scope  and  arc  attended  with  no  such 
results  as  the  defendants  suppose.  The  court  is  not  required  to  give 
effect  to  a  legislative  "  decree  or  "  edict,"  unless  every  enactment  by 
the  law-making  power  of  a  State  is  to  be  so  characterized.  It  is  not 
declared  that  every  establishment  is  to  be  deemed  a  common  nuisance 
because  it  may  have  been  maintained  prior  to  the  passage  of  the  statute 
as  a  place  for  manufacturing  intoxicating  liquors.  The  statute  is  pro- 
spective in  its  operation,  that  is,  it  does  not  put  the  brand  of  a  common 
nuisance  upon  any  place,  unless,  after  its  passage,  that  place  is  kept 
and  maintained  for  purposes  declared  by  the  legislature  to  be  injurious 
to  the  community.  Nor  is  the  court  required  to  adjudge  any  place  to 
be  a  common  nuisance  simply  because  it  is  charged  by  the  State  to  be 
such.  It  must  first  find  it  to  be  of  that  character;  that  is,  must 
ascertain,  in  some  legal  mode,  whether  since  the  statute  was  passed 
the  place  in  question  has  been,  or  is  being,  so  used,  as  to  make  it  a 
common  nuisance. 
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Equally  uutcuable  is  the  proposition  that  proceedings  in  equity  for 
the  purposes  indicated  in  the  thirteenth  section  of  the  statute  are 
inconsistent  with  due  process  of  law.  "  In  regard  to  public  nui- 
sances," Mr.  Justice  Story  says,  »*  the  jurisdiction  of  courts  of  equity 
seems  to  be  of  a  very  ancient  date,  and  has  been  distinctly  traced 
back  to  the  reign  of  Queen  Elizabeth.  The  jurisdiction  is  applicable 
not  only  to  public  nuisances,  strictly  so  called,  but  also  to  purprestures 
upon  public  rights  and  property.  ...  In  case  of  public  nuisances, 
properly  so  called,  an  indictment  lies  to  abate  them,  and  to  punish  the 
offenders.  But  an  information,  also,  lies  in  equity  to  redress  the  griev- 
ance by  way  of  injunction."  2  Story's  Eq.  §§  921,  922.  The  ground 
of  this  jurisdiction  in  cases  of  purpresture,  as  well  as  of  public  nui- 
sances, is  the  ability  of  courts  of  equity  to  give  a  more  speedy,  effectual, 
and  permanent  remedy,  than  can  be  had  at  law.  They  can  not  only 
prevent  nuisances  that  are  threatened,  and  before  irreparable  mischief 
ensues,  but  arrest  or  abate  those  in  progress,  and,  by  perpetual  injunc- 
tion protect  the  public  against  them  in  the  future  ;  whereas  courts  of 
law  can  only  reach  existing  nuisances,  leaving  future  acts  to  be  the 
subject  of  new  prosecutions  or  proceedings.  This  is  a  salutary  juris- 
diction, especially  where  a  nuisance  affects  the  health,  morals,  or  safety 
of  the  community.  Though  not  frequently  exercised,  the  power  un- 
doubtedly exists  in  courts  of  equity  thus  to  protect  the  public  against 
injury.  District  Attorney  v.  Lynn  and  Boston  Railroad  Co.,  16  Gra}', 
242,  245 ;  Attorney-General  v.  New  Jersey  Railroad,  2  Green,  Ch. 
139;  Attorney- General  v.  Tudor  Ice  Co.,  104  Mass.  239,  244;  State 
v.  Mayor,  h  Porter  (Ala.),  279,  294  ;  Iloole  v.  Attorney- General,  22 
Ala.  VJO,  194  ;  Attorney-General  v.  Hunter,  1  Dev.  Eq.  12  ;  Attorney- 
General  v.  Forbes,  2  Myl.  &  Cr.  123,  129,  133;  Attorney- General  v. 
Great  Northern  Railway  Co.,  1  Drew.  &  Sm.  1.34,  161  ;  Eden  on 
Injunctions,  209  ;  Kerr  on  Injunctions  (2d  cd.),  168. 

As  to  the  objection  that  the  statute  makes  no  provision  for  a  jury 
trial  in  cases  like  this  one,  it  is  sufficient  to  say  that  such  a  mode  of 
trial  is  not  required  in  suits  in  equity  brought  to  abate  a  public  nui- 
sance. The  statutory  direction  that  an  injunction  issue  at  the  commence- 
ment of  the  action  is  not  to  be  construed  as  dispensing  with  such 
preliminary  proof  as  is  necessary  to  authorize  an  injunction  pending 
the  suit.  The  court  is  not  to  issue  an  injunction  simply  because  one  is 
asked,  or  because  the  charge  is  made  that  a  common  nuisance  is  main- 
tained in  violation  of  law.  The  statute  leaves  the  court  at  liberty  to 
give  effect  to  the  principle  that  an  injunction  will  not  be  granted 
to  restrain  a  nuisance,  except  upon  clear  and  satisfactory  evidence  that 
one  exists.  Here  the  fact  to  be  ascertained  was,  not  whether  a  place, 
kept  and  maintained  for  purposes  forbidden  by  the  statute,  was,  per  se, 
a  nuisance  — that  fact  being  conclusively  determined  by  the  statute 
itself — but  whether  the  place  in  question  was  so  kept  and  maintained. 

If  the  proof  upon  that  point  is  not  full  or  sufficient,  the  court  can 
refuse  an  injunction,  or  postpone  action  until  the  State  first  obtains  the 
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verdict  of  a  jury  in  her  favor.  Iu  this  case,  it  cannot  be  denied  that 
the  defendants  kept  and  maintained  a  place  that  is  within  the  statutory 
definition  of  a  common  nuisance.  Their  petition  for  the  removal  of  tue 
cause  from  the  State  court,  and  their  answer  to  the  bill,  admitted  every 
fact  necessary  to  maintain  this  suit,  if  the  statute,  under  which  it  was 
brought,  was  constitutional. 

Touching  the  provision  that  in  prosecutions,  by  indictment  or  other- 
wise, the  State  need  not,  in  the  first  instance,  prove  that  the  defendant 
has  not  the  permit  required  by  the  statute,  we  may  remark  that,  if  it 
has  any  application  to  a  proceeding  like  this,  it  does  not  deprive  him  of 
the  presumption  that  he  is  innocent  of  any  violation  of  law.  It  is  only 
a  declaration  that  when  the  State  has  proven  that  the  place  described 
is  kept  and  maintained  for  the  manufacture  or  sale  of  intoxicating 
liquors  — such  manufacture  or  sale  being  unlawful  except  for  specified 
purposes,  and  then  only  under  a  permit  —  the  prosecution  need  not 
prove  a  negative,  namely,  that  the  defendant  has  not  the  required 
license  or  permit.  If  the  defendant  has  such  license  or  permit,  he  can 
easily  produce  it,  and  thus  overthrow  the  prima  facie  case  established 
by  the  State. 

A  portion  of  the  argument  in  behalf  of  the  defendants  is  to  the  effect 
that  the  statutes  of  Kansas  forbid  the  manufacture  of  intoxicating 
liquors  to  be  exported,  or  to  be  carried  to  other  States,  and,  upon  that 
ground,  are  repugnant  to  the  clause  of  the  Constitution  of  the  United 
States,  giving  Congress  power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States.  We  need  only  say,  upon  this 
point,  that  there  is  no  intimation  in  the  record  that  the  beer  which  the 
respective  defendants  manufactured  was  intended  to  be  carried  out  of 
the  State  or  to  foreign  countries.  And,  without  expressing  an  opinion 
as  to  whether  such  facts  would  have  constituted  a  good  defence,  we 
observe  that  it  will  be  time  enough  to  decide  a  case  of  that  character 
when  it  shall  come  before  us.1 

For  the  reasons  stated,  ice  are  of  opinion  that  the  judgments  of  the 
Supreme  Court  of  Kansas  hare  not  denied  to  Mugler,  the  jthiintijf  in 
error,  untf  right,  privilege,  or  immunity  secured  to  him  by  the  Consti- 
tution of  the  United  States,  and  its  judgment,  in  each  case,  is,  accord- 
ingly, affirmed.  We  arc,  also,  of  opinion  that,  the  Circuit  Court  of 
the  United  States  erred  in  dismissing  the  bill  of  the  State  against 
Ziebold  &  JIagelin.  The  decree  in  that  case  is  reversed,  and  the. 
cause  remanded,  icilh  directions  to  enter  a  decree  granting  to  the  State 
such  relief  as  the  Act  of  March  7,  188">,  authorizes.3 

[Field,  J.,  gave  a  dissenting  opinion.] 

1  Ifrhl,  that  it  would  not,  in  Kidd  v.  Pearson,  128  U.  R.  1  (18S*).  —  Ed. 

2  Ah  tf>  the  relation  between  this  extensive  power  of  the  States  and  the  Constitution 
and  laws  of  the  United  States,  see  li»wm<in  v.  Chic  <V  N.  \V.  Hit.  Co.,  I2.'i  I".  S.  465 
(1888);  Lris,f  v.  Hardin,  135  U.  S.  100  (1890),  and  In  re  Hahrer,  140  U.  S.  545 
(1891).  — Ed. 
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In  Smith  v.  Alabama,  124  U.  S.  465  (1888),  on  error  to  the  Supreme 
Court  of  Alabama,  the  validity  was  in  question  of  a  statute  of  that 
State  requiring  all  locomotive  engineers  to  be  examined  and  licensed  by 
a  State  Court.  In  holding  this  valid,  Matthews,  J.,  for  the  court,  said  : 
11  The  grant  of  power  to  Congress  in  the  Constitution  to  regulate  com- 
merce with  foreign  nations  and  among  the  several  States,  it  is  conceded, 
is  paramount  over  all  legislative  powers  which,  in  consequence  of  not 
having  been  granted  to  Congress,  are  reserved  to  the  States.  It  follows 
that  any  legislation  of  a  State,  although  in  pursuance  of  an  acknowl- 
edged power  reserved  to  it,  which  conflicts  with  the  actual  exercise  of 
the  power  of  Congress  over  the  subject  of  commerce,  must  give  way  be- 
fore the  supremac}*  of  the  national  authority.  As  the  regulation  of 
commerce  may  consist  in  abstaining  from  prescribing  positive  rules  for 
its  conduct,  it  cannot  always  be  said  that  the  power  to  regulate  is  dor- 
mant because  not  affirmatively  exercised.  And  when  it  is  manifest  that 
Congress  intends  to  leave  that  commerce,  which  is  subject  to  its  juris- 
diction, free  and  unfettered  by  any  positive  regulations,  such  intention 
would  be  contravened  by  State  laws  operating  as  regulations  of  com- 
merce as  much  as  though  these  had  been  expressly  forbidden.  In  such 
cases,  the  existence  of  the  power  to  regulate  commerce  in  Congress  has 
been  construed  to  be  not  only  paramount  but  exclusive,  so  as  to  with- 
draw the  subject  as  the  basis  of  legislation  altogether  from  the  States. 
.  .  .  But  the  provisions  on  the  subject  contained  in  the  statute  of  Ala- 
bama under  consideration  are  not  regulations  of  interstate  commerce. 
It  is  a  misnomer  to  call  them  such.  Considered  in  themselves,  they  are 
parts  of  that  body  of  the  local  law  which,  as  we  have  already  seen, 
properly  governs  the  regulation  between  carriers  of  passengers  and 
merchandise  and  the  public  who  emplo}'  them,  which  are  not  misplaced 
until  they  come  in  conflict  with  express  enactments  of  Congress  in 
the  exercise  of  its  power  over  commerce,  and  which,  until  so  displaced, 
according  to  the  evident  intention  of  Congress,  remain  as  the  law  gov- 
erning carriers  in  the  discharge  of  their  obligations,  whether  engaged  in 
the  purely  internal  commerce  of  the  State  or  in  commerce  among  the 
States."  1 

1  A  like  result  was  reached  in  Xashn'lle,  frc.  Railway  v.  Ala.,  128  U.  S.  96  (1888), 
in  considering  another  statute  of  the  same  State  requiring,  in  the  case  of  various  classes 
of  railroad  employees,  an  examination  and  a  certificate  of  fitness,  as  regards  color- 
blindness and  defective  vision,  from  a  State  board  of  medical  men.  See  Jamieson  v. 
Intl.  Not.  Gas  Co.,  128  Iud.  555.  — Ed. 
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CROWLEY  v.  CHRISTENSEN. 
Supreme  Cocirr  of  the  United  States.  1890. 

[137  U.  S.  86  ] 

This  was  an  appeal  from  an  order  of  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  California  discharging,  on  habeas 
corpus,  the  petitioner  for  the  writ,  the  appellee  here,  from  the  custody 
of  the  chief  of  police  of  the  city  and  county  of  San  Francisco,  by  whom 
he  was  held  under  a  warrant  of  arrest  issued  by  the  Police  Court  of  that 
municipality,  upon  a  charge  of  having  engaged  in  and  carried  on  in 
that  city  the  business  of  selling  spirituous,  malt,  and  fermented  liquors 
and  wines  in  less  quantities  than  one  quart,  without  the  license  required 
by  the  ordinance  of  the  city  and  county.  The  ordinance  referred  to 
provided  that  every  person  who  sold  such  liquors  or  wines  in  quantities 
less  than  one  quart  should  be  designated  as  "  a  retail  liquor-dealer"  and 
as  ua  grocer  and  retail  liquor-dealer,"  and  that  no  license  as  6uch 
liquor-dealer,  after  January  1,  1886,  "shall  be  issued  by  the  collector 
of  licenses,  unless  the  person  desiring  the  same  shall  have  obtained  the 
written  consent  of  a  majority  of  the  Board  of  Police  Commissioners  of 
the  city  and  count}"  of  San  Francisco  to  carry  on  or  conduct  said  busi- 
ness ;  but,  in  case  of  refusal  of  such  consent,  upon  application,  said 
Board  of  Police  Commissioners  shall  grant  the  same  upon  the  written 
recommendation  of  not  less  than  twelve  citizens  of  San  Francisco  own- 
ing real  estate  in  the  block  or  square  in  which  said  business  of  retail 
liquor-dealer  or  grocery  and  retail  liquor-dealer  is  to  be  carried  on  ;  " 
and  that  such  license  should  be  issued  for  a  period  of  only  three  months. 
The  ordinance  further  declared  that  any  person  violating  this  provision 
should  be  deemed  guilty  of  a  misdemeanor. 

The  Constitution  of  California  provides,  in  the  eleventh  section  of 
Article  11,  that  *'  any  county,  city,  town,  or  township  may  make  and 
enforce  within  its  limits  all  such  local,  |>olice,  sanitary,  and  other  regu- 
lations as  arc  not  in  conflict  with  general  laws." 

The  petitioner  had,  previously  to  June  10,  1889,  carried  on  the  busi- 
ness of  retail  liquor-dealer  in  San  Francisco  for  some  years,  under 
licenses  from  the  Board  of  Police  Commissioners,  but  his  last  license 
was  to  expire  on  the  17th  of  that  month.  Previously  to  its  expiration 
he  was  informed  by  the  Police  Commissioners  that  they  had  withdrawn 
their  consent  to  the  further  issue  of  a  license  to  him.  He  afterwards 
tendered  to  the  collector  of  license  fees,  through  which  officer  it  was  the 
practice  of  the  Board  to  issue  the  licenses,  the  sum  required  for  a  new 
license,  but  the  tender  was  not  accepted,  and  his  application  for  a  new 
license  was  refused.  He  then  applied  to  the  Police  Commissioners  for 
a  hearing  before  them  on  the  question  of  revoking  their  consent  to  the 
issue  of  a  further  license  to  him.  Such  hearing  was  accorded  to  him, 
and  the  time  fixed  for  it  was  the  24th  of  June.    But,  before  any  hearing 
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was  had,  he  was  arrested  upon  a  warrant  of  the  Police  Court  upon  the 
charge  of  carrying  on  the  business  of  a  retail  liquor-dealer  without  a 
license.  He  then  obtained  from  the  Supreme  Court  of  the  State  a  writ 
of  habeas  corpus  to  be  discharged  from  the  arrest,  but  that  court,  on 
the  2d  of  August,  1890,  held  the  ordinance  valid  and  remanded  him  to 
the  custody  of  the  chief  of  police.  He  then  applied  for  the  allowance  of 
an  appeal  from  this  order  to  the  .Supreme  Court  of  the  United  States, 
but  it  was  refused  by  the  Chief  Justice  of  the  State  Court,  and  the 
Associate  Justice  of  the  Supreme  Court  of  the  United  States  assigned 
to  the  circuit,  who  could  have  allowed  the  appeal,  was  absent  from  the 
State.  On  the  7th  of  August  following  a  new  complaint  was  made 
against  the  petitioner,  charging  hiin  with  unlawfully  engaging  in  and 
carrying  on  in  San  Francisco  the  business  of  a  retail  liquor-dealer  with- 
out a  license  under  the  ordinance  of  the  city  and  county.  Upon  this 
complaint  a  warrant  was  issued  under  which  he  was  arrested.  He  there- 
upon applied  to  the  Circuit  Court  of  the  United  States  for  a  writ  of 
habeas  corpus,  which  was  issued. 

In  return  to  the  writ,  the  chief  of  police,  the  appellant  here,  stated 
that  he  held  the  petitioner  under  the  warrant  mentioned  by  the  petitioner 
and  several  other  warrants  issued  by  the  Police  Court  of  the  city  and 
county,  upon  different  charges,  made  at  different  times,  of  his  conduct- 
ing and  carrying  on  the  business  of  a  retail  liquor-dealer  in  San  Fran- 
cisco without  a  license,  as  required  by  the  ordinance  of  the  city  and 
county.  He  also  stated,  among  other  things,  that  a  further  license  to 
the  petitioner  was  refused  by  the  Police  Commissioners,  because  they 
had  reason  to  believe  that  the  business  was  carried  on  by  him  under  his 
existing  license  in  such  a  manner  as  to  be  offensive,  and  violative  of  the 
criminal  laws  of  the  State  and  of  the  rights  of  others.  In  support  of 
this  charge  it  was  averred  that  in  that  business  the  petitioner  was  assisted 
by  one  whom  he  represented  and  claimed  to  be  his  wife,  and  that  she 
had  on  one  occasion  stolen  one  hundred  and  9ixty  dollars  from  a  person 
who  visited  his  saloon,  and  been  convicted  of  the  offence  in  the  Superior 
Court  of  the  city  and  county,  and  sentenced  to  be  imprisoned  for  one 
year,  and  on  another  occasion  had  stolen  a  watch  and  a  scarf-pin  from 
a  person  at  the  saloon,  and  was  held  to  answer  for  the  charge.  It  was 
also  averred  that  there  were  more  than  sixteen  citizens  of  San  Francisco 
owning  real  estate  in  the  block  on  which  the  petitioner  carried  on  his 
business.  It  did  not  appear  that  on  the  hearing  of  the  application  any 
proof  was  offered  of  the  facts  alleged  either  in  the  petition  or  in  the 
return.  The  case  was  heard  upon  exceptions  or  demurrer  to  the  return. 
To  that  part  respecting  the  alleged  larceny  by  the  wife  and  her  convic- 
tion, the  demurrer  was  on  the  ground  that  the  return  also  showed  lhat 
an  appeal  had  been  taken  from  the  conviction,  which  was  then  pending, 
and  that  she  might  be  acquitted  of  the  offence  charged. 

Several  objections  were  urged  by  the  petitioner  to  the  ordinance.  Some 
of  them  were  of  a  technical  character,  and  could  not  be  considered.  Of 
the  others  only  one  was  noticed,  which  was,  that  by  it  "the  State  of 
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California,  by  its  officers,  denies  to  him  the  equal  protection  of  the  laws, 
and  makes  and  enforces  against  him  a  law  which  abridges  his  privileges 
and  immunities  as  a  citizen  of  the  United  Stales,"  contrary  to  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United  States. 

The  court  held  that  the  ordinance  made  the  business  of  the  petitioner 
depend  upon  the  arbitrary  will  of  others,  and  in  that  respect  denied  to 
him  the  equal  protection  of  the  laws,  and  accordingly  ordered  his  dis- 
charge. 1.)  Fed.  Kep.  213.  From  that  order  the  case  was  brought  to 
this  court  by  appeal  under  §§  7G3  and  7G1  of  the  Revised  Statutes,  this 
latter  section  as  amended  by  the  Act  of  March  3,  1885,  c.  353,  23  Stat 
437. 

Mr.  Davis  Loaderback  and  Mr.  J.  D.  Page,  for  appellant. 

Mr.  Alfred  Clarke  ami  Mr.  Joseph  I).  Redding,  for  appellee. 

Mi:.  Justice  Field,  after  stating  the  case  as  above,  delivered  the 
opinion  of  the  court. 

It  is  undoubtedly  true  that  it  is  the  right  of  every  citizen  of  the  United 
States  to  pursue  any  lawful  trade  or  business,  under  such  restrictions  as 
are  imposed  upon  all  persons  of  the  same  age,  sex,  and  condition.  But 
the  possession  and  enjoyment  of  all  rights  are  subject  to  such  reason- 
able conditions  as  may  be  deemed  by  the  governing  authority  of  the 
country  essential  to  the  safety,  health,  peace,  good  order,  and  morals  of 
the  community.  Even  liberty  itself,  the  greatest  of  all  rights,  is  not 
unrestricted  license  to  act  according  to  one's  own  will.  It  is  only  free- 
dom from  restraint  under  conditions  essential  to  the  equal  enjoyment  of 
the  same  right  by  others.  It  is  then  liberty  regulated  by  law.  The 
right  to  acquire,  enjoy,  and  dispose  of  property  is  declared  in  the  Con- 
stitutions of  several  States  to  be  one  of  the  inalienable  rights  of  man. 
But  this  declaration  is  not  held  to  preclude  the  legislature  of  any  State 
from  passing  laws  respecting  the  acquisition,  enjoyment,  and  disposition 
of  property.  What  contracts  respecting  its  acquisition  and  disposition 
shall  be  valid  and  what  void  or  voidable  ;  when  they  shall  be  in  writing 
and  when  they  may  be  made  orally  ;  and  by  what  instruments  it  may  be 
conveyed  or  mortgaged  are  subjects  of  constant  legislation.  And  as  to 
the  enjoyment  of  property,  the  rule  is  general  that  it  must  be  accom- 
panied with  such  limitations  as  will  not  impair  the  equal  enjoyment  by 
others  of  their  property.  Sic  utere  tuo  ut  alienum  non  h&das  is  a 
maxim  of  universal  application. 

For  the  pursuit  of  any  lawful  trade  or  business,  the  law  imposes  simi- 
lar conditions.  Regulations  respecting  them  are  almost  infinite,  varying 
with  the  nature  of  the  business.  Some  occupations  by  the  noise  made 
in  their  pursuit,  some  by  the  odors  they  engender,  and  some  by  the  dan- 
gers accompanying  them,  require  regulations  as  to  the  locality  in  which 
they  shall  be  conducted.  Some  by  the  dangerous  character  of  the 
articles  used,  manufactured,  or  sold  require,  also,  special  qualifications 
in  the  parties  permitted  to  use,  manufacture,  or  sell  them.  All  this  is 
but  common  knowledge,  and  would  hardly  be  mentioned  were  it  not  for 
the  position  often  taken,  and  vehemently  pressed,  that  there  is  something 


Digitized  by  Google 


CHAP.  V.] 


CROWLEY  v.  CHRISTENSEN. 


801 


wrong  in  principle  and  objectionable  in  similar  restrictions  when  applied 
to  the  business  of  selling  by  retail,  in  small  quantities,  spirituous  and 
intoxicating  liquors.  It  is  urged  that,  as  the  liquors  are  used  as  a  bev- 
erage, and  the  injur}'  following  them,  if  taken  in  excess,  is  voluntarily 
intlieted  and  is  confined  to  the  party  offending,  their  sale  should  be 
without  restrictions,  the  contention  being  that  what  a  man  shall  drink, 
equally  with  what  he  shall  eat,  is  not  properly  matter  for  legislation. 

There  is  in  this  position  an  assumption  of  a  fact  which  does  not  exist, 
that  when  the  liquors  are  taken  in  excess  the  injuries  are  confined  to  the 
party  offending.  The  injury,  it  is  true,  first  falls  upon  him  in  his  health, 
which  the  habit  undermines;  in  his  morals,  which  it  weakens;  and  in 
the  self-abasement  which  it  creates.  Hut,  as  it  leads  to  neglect  of  busi- 
ness and  waste  of  property  and  general  demoralization,  it  affects  those 
who  arc  immediately  connected  with  and  dependent  upon  him.  Hy  the 
general  concurrence  of  opinion  of  every  civilized  and  Christian  com- 
munity, there  are  few  sources  of  crime  and  misery  to  society  equal  to 
the  dram  shop,  where  intoxicating  liquors,  in  small  quantities,  to  be 
drunk  at  the  time,  are  sold  indiscriminately  to  all  parties  applying. 
The  statistics  of  every  State  show  a  greater  amount  of  crime  and  misery 
attributable  to  the  use  of  ardent  spirits  obtained  at  these  retail  liquor 
saloons  than  to  any  other  source.  The  sale  of  such  liquors  in  this  way 
has  therefore  been,  at  all  times,  by  the  courts  of  every  State,  considered 
as  the  proper  subject  of  legislative  regulation.  Not  only  may  a  license 
be  exacted  from  the  keeper  of  the  saloon  before  a  glass  of  his  liquors 
can  be  thus  disposed  of,  but  restrictions  may  be  imposed  as  to  the  class 
of  persons  to  whom  they  may  be  sold,  and  the  hours  of  the  day  and  the 
days  of  the  week  on  which  the  saloons  may  be  opened.  Their  sale  in 
that  form  may  be  absolutely  prohibited.  It  is  a  question  of  public  ex- 
pediency and  public  morality,  and  not  of  Federal  law.  The  police 
power  of  the  State  is  fully  competent  to  regulate  the  business— to 
mitigate  its  evils  or  to  suppress  it  entirely.  There  is  no  inherent  right 
in  a  citizen  to  thus  sell  intoxicating  liquors  by  retail ;  it  is  not  a  privi- 
lege of  a  citizen  of  the  State  or  of  a  citizen  of  the  United  States.  As 
it  is  a  business  attended  with  danger  to  the  community  it  may.  as  already 
said,  be  entirely  prohibited,  or  be  permitted  under  such  conditions  as 
will  limit  to  the  utmost  its  evils.  The  manner  and  extent  of  regulation 
rest  in  the  discretion  of  the  governing  authority.  That  authority  may 
vest  in  such  officers  as  it  may  deem  proper  the  power  of  passing  upon 
applications  for  permission  to  carry  it  on.  and  to  issue  licenses  for  that 
purpose.  It  is  a  matter  of  legislative  will  only.  As  in  many  other 
cases,  the  officers  may  not  always  exercise  the  power  conferred  upon 
them  with  wisdom  or  justice  to  the  parties  affected,  lint  that  is  a  mat- 
ter which  does  not  affect  the  authority  of  the  State  ;  nor  is  it  one  which 
can  be  brought  under  the  cognizance  of  the  courts  of  the  United 
States. 

The  Constitution  of  California  vests  in  the  municipality  of  the  city 
and  county  of  San  Francisco  the  right  to  make  "  all  such  local,  police, 
vol.  i.  —  51 
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sanitary,  and  other  regulations  as  are  not  in  conflict  with  general  laws." 
The  Supreme  Court  of  the  State  has  decided  that  the  ordinance  in  ques- 
tion, under  which  the  petitioner  was  arrested  and  is  held  in  custxxh/,  was 
thus  authorized  and  is  valid.  That  decision  is  binding  upon  us  unless 
some  inhibition  of  the  Constitution  or  of  a  law  of  the  United  States  is 
violated  by  it.  We  do  not  perceive  that  there  is  any  such  violation. 
The  learned  Circuit  Judge1  saw  in  the  provisions  of  the  ordinance  em- 
powering the  police  commissioners  to  grant  or  refuse  their  assent  to  the 
application  of  the  petitioner  for  a  license,  or  failing  to  obtain  their 
assent  upon  application,  requiring  it  to  be  given  upon  the  recommenda- 
tion of  twelve  citizens  owning  real  estate  in  the  block  or  square  in 
which  his  business  as  a  retail  dealer  in  liquors  was  to  be  carried  on,  the 
delegation  of  arbitrary  discretion  to  the  police  commissioners,  and  to 
real  estate  owners  of  the  block,  which  might  be  and  was  exercised  to 
deprive  the  petitioner  of  the  equal  protection  of  the  laws.  And  he 
considers  that  his  view  in  this  respect  is  supported  by  the  decision  in 
Tick  Wo  v.  Hopkins,  118  U.  S.  35G. 

In  that  case  it  appeared  that  an  ordinance  of  the  city  and  county  of 
San  Francisco  passed  in  July,  1880,  declared  that  it  should  be  unlawful 
after  its  passage  "  for  any  person  or  persons  to  establish,  maintain,  or 
carry  on  a  laundry  within  the  corporate  limits  of  the  city  and  county  of 
San  Francisco  without  having  first  obtained  the  consent  of  the  board  of 
supervisors,  except  the  same  be  located  in  a  building  constructed  either 
of  brick  or  stone."  The  ordinance  did  not  limit  the  power  of  the  super- 
visors to  grant  such  consent,  where  the  business  was  carried  on  in 
wooden  buildings.  It  left  that  matter  to  the  arbitrary  discretion  of  the 
board.  Under  the  ordinance  the  consent  of  the  supervisors  was  refused 
to  the  petitioner  to  carry  on  the  laundry  business  in  wooden  buildings, 
where  it  had  been  conducted  by  him  for  over  twenty  years.  He  had,  at 
the  time,  a  certificate  from  the  board  of  fire  wardens  that  his  premises 
had  been  inspected  by  them,  and  upon  such  inspection  they  had  found 
all  proper  arrangements  for  carrying  on  the  business,  and  that  all  proper 
precautions  had  been  taken  to  comply  with  the  provisions  of  the  ordi- 
nance defining  the  fire  limits  of  the  city  and  county ;  and  also  a  certifi- 
cate from  the  health  officer  that  the  premises  had  been  inspected  by  him 
and  were  properly  and  sufficiently  drained,  and  that  all  proper  arrange- 
ments for  carrying  on  the  business  of  a  laundry  without  injury  to  the 
sanitary  conditions  of  the  neighborhood  had  been  complied  with.  The 
limits  of  the  city  and  county  embraced  a  territory  some  ten  miles  wide 
by  fifteen  or  more  in  length,  much  of  it  being  occupied  at  the  time, 
as  stated  by  the  Circuit  Judge,  as  fanning  and  posture  lands,  and 
much  of  it  being  unoccupied  sand  banks,  in  many  places  without 
buildings  within  a  quarter  or  half  a  mile  of  each  other.  It  appeared 
also  that,  in  the  practical  administration  of  the  ordinance,  consent  was 
given  by  the  board  of  supervisors  to  some  parties  to  carry  on  the  laun- 

1  For  his  opinion,  see  In  re  Christensen,  43  Fed.  Rep.  243.  —  Ed. 
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dry  business  in  buildings  other  than  those  of  brick  or  stone,  but  that  all 
applications  coming  from  the  Chinese,  of  whom  the  petitioner  was  one, 
to  carry  on  the  business  in  such  buildings  were  refused.  This  court  said 
of  the  ordinance  :  •*■  It  allows  without  restriction  the  use  for  such  pur- 
poses of  buildings  of  brick  or  stone  ;  but,  as  to  wooden  buildings, 
constituting  nearly  all  those  in  previous  use,  it  divides  the  owners  or 
occupants  into  two  classes,  not  having  respect  to  their  personal  character 
and  qualifications  for  the  business,  nor  the  situation  and  nature  and 
adaptation  of  the  buildings  themselves,  but  merely  by  an  arbitrary  line, 
on  one  side  of  which  are  those  who  are  permitted  to  pursue  their  indus- 
try by  the  mere  will  and  consent  of  the  supervisors,  and,  on  the  other, 
those  from  whom  that  consent  is  withheld,  at  their  mere  will  and  pleas- 
ure. And  both  classes  are  alike  only  in  this,  that  they  are  tenants  at 
will,  under  the  supervisors,  of  their  means  of  living.  The  ordinance, 
therefore,  also  differs  from  the  not  unusual  case,  where  discretion  is 
lodged  by  law  in  public  ofllcers  or  bodies  to  grant  or  withhold  licenses 
to  keep  taverns,  or  places  for  the  sale  of  spirituous  liquors  and  the  like, 
when  one  of  the  conditions  is  that  the  applicant  shall  be  a  lit  person  for 
the  exercise  of  the  privilege,  because  in  such  cases  the  fact  of  fitness  is 
submitted  to  the  judgment  of  the  officer,  and  calls  for  the  exercise  of  a 
discretion  of  a  judicial  nature." 

It  will  thus  bo  seen  that  that  case  was  essentially  different  from  the 
one  now  under  consideration,  the  ordinance  there  held  invalid  vesting 
uncontrolled  discretion  in  the  board  of  supervisors  with  reference  to  a 
business  harmless  in  itself  and  useful  to  the  community  ;  and  the  dis- 
cretion appearing  to  have  been  exercised  for  the  express  purpose  of 
depriving  the  petitioner  of  a  privilege  that  was  extended  toothers.  In 
the  present  case  the  business  is  not  one  that  any  person  is  permitted  to 
carry  on  without  a  license,  but  one  that  may  be  entirely  prohibited  or 
subjected  to  such  restrictions  as  the  governing  authority  of  the  city  may 
prescribe. 

It  would  seem  that  some  stress  is  placed  upon  the  allegation  of  the 
petitioner  that  there  were  not  twelve  persons  owners  of  real  property  in 
the  block  where  the  business  was  to  be  carried  on.  This  allegation  is 
denied  in  the  return,  which  alleges  that  there  were  more  than  sixteen 
such  property  holders.  As  the  case  was  heard  upon  exceptions  or  de- 
murrer to  the  return,  its  averments  must  be  taken  as  true.  At  common 
law  no  evidence  was  necessary  to  support  the  return.  It  was  deemed  to 
import  verity  until  impeached.    Ilurd  on  Habeas  Corpus,  book  2,  c.  3, 

8,  9,  and  10 ;  Church  on  Same,  §  122.  And  tins  rule  is  not  changed 
by  any  statute  of  the  United  States.  It  must,  therefore,  be  considered 
as  a  fact  in  the  case  that  there  were  more  than  sixteen  owners  of  real 
estate  in  the  block.  But  if  the  fact  were  otherwise,  and  there  was  not 
the  number  stated  in  the  petition,  the  result  would  not  be  affected.  If 
there  were  no  property  holders  in  the  block,  the  discretional*  authority 
would  be  exercised  finally  by  the  police  commissioners,  and  their  refusal 
to  grant  the  license  is  not  a  matter  for  review  by  this  court,  as  it  violates 
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no  principle  of  Federal  law.  We  however  find  in  the  return  a  statement 
which  would  fully  justify  the  action  of  the  commissioners.  It  is  averred 
that  in  the  conduct  of  the  liquor  business  the  petitioner  was  assisted  by 
his  wile,  and  that  she  was  twice  arrested  for  larcenies  committed  from 
persons  visiting  his  saloon,  and  in  one  case  convicted  of  the  offence  and 
sentenced  to  be  imprisoned,  and  in  the  other  held  to  answer.  These 
larcenies  alone  were  a  sutlic  ient  indication  of  the  character  of  the  place 
in  which  the  business  was  conducted,  for  the  exercise  of  the  discre- 
tion of  the  police  commissioners  in  refusing  a  further  license  to  the 
petitioner. 

The  order  discharging  the  petitioner  must  be 

lieversed,  and  the  cause  remanded  with  direct  htm  to  take  further 
proceedings  in  conformity  with  this  opinion,  and  it  is  so  ordered.1 


BUDD  v.  NEW  YORK. 
NEW  YORK  ex  hel.  ANNAN  v.  WALSH. 
NEW  YORK  ex  rel.  PINTO  r.  WALSH 

Supreme  Court  ok  the  United  States.  1802. 

[143  U.  S.  517.]  » 

[Error  to  the  Superior  Court  of  Buffalo,  New  York,  and  to  the 
Supreme  Court  of  New  York.] 

Mr.  Jienjamin  F.  Tract/  and  Mr.  William  N.  Dykman,  for  Annan 
and  Pinto,  plaintiffs  in  error.  Mr.  Spencer  Clinton,  for  Budd,  plaintiff 
in  error.  Mr.  J.  A.  Jlylnnd.  for  the  defendants  in  error  in  641  and 
645.  Mr.  George  T.  Quinby  filed  a  brief  for  the  defendants  in  error 
in  719  [/iuddv.  N.  y.]. 

Mr.  Justice  Bi.atchford,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  main  question  involved  in  these  cases  is  whether  this  court  will 
adhere  to  its  decision  in  Munn  v.  Illinois,  04  U.  S.  113. 

The  Court  of  Appeals  of  New  York,  in  People  v.  Budd,  117  N.  Y. 
1,  held  that  chapter  581  of  the  laws  of  1888  did  not  violate  the  consti- 
tutional guarantee  protecting  private  property,  but  was  a  legitimate 
exercise  of  the  police  |>ower  of  the  State  over  a  business  affected  with 
a  public  interest.    In  regard  to  the  indictment  against  Budd,  it  held 

l  See  Ft  parte  Sinq  L>t  ,  %  Cal.  .'].")4  (1892).  Compare  Chic.  /?»/.  Co.  v.  Minn.,ante, 
p.  6f,n,  and  note,  p.  f>73.  In  Sharp  v.  Wahrti>i,l,  [lS'.H]  Appeal  Cases,  173, 182,  a  case 
relating  to  licenses  forfeiting  intoxicating  liquors,  Loud  Bramwf.i.l  said :  "Houses 
of  puMic  entertainment  and  for  the  sale  of  drink  have  been  in  this  country,  and  in 
many  others,  the  subject  of  regulation  for  police  purpose*;  not  for  what  one  may  call 
economic  purposes,  like  the  fixing  of  the  price  of  bread  or  the  wages  of  labor,  but  for 
the  maintenance  of  order." —  Kn. 

a  The  facts  are  sufficiently  given  iu  the  opiniou.  —  Ed. 
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that  the  charge  of  exacting  more  than  the  statute  rate  for  elevating 
was  proved,  and  that  as  to  the  alleged  overcharge  for  shovelling,  it 
appeared  that  the  carrier  was  compelled  to  pay  84  for  each  1000 
bushels  of  grain,  which  was  the  charge  of  the  shovellers'  union,  by 
which  the  work  was  performed,  and  that  the  union  paid  the  elevator, 
for  the  use  of  the  lattcr's  steam  shovel,  81.75  for  each  1000  bushels. 
The  court  held  that  there  was  no  error  in  submitting  to  the  jury  the 
question  as  to  the  overcharge  for  shovelling ;  that  the  intention  of  the 
statute  was  to  confine  the  charge  to  the  kk  actual  cost"  of  the  outside 
labor  required  ;  and  that  a  violation  of  the  Act  in  that  particular  was 
proved ;  but  that,  as  the  verdict  and  sentence  were  justified  by  proof 
of  the  overcharge  for  elevating,  even  if  the  alleged  overcharge  for 
shovelling  was  not  made  out,  the  ruling  of  the  Superior  Court  of 
Buffalo  could  not  have  prejudiced  Budd.  Of  course,  this  court,  in 
these  cases,  can  consider  only  the  Federal  questions  involved. 

It  is  claimed,  on  behalf  of  Budd,  that  the  statute  of  the  State  of 
New  York  is  unconstitutional,  because  contrary  to  the  provisions  of 
section  1  of  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States,  in  depriving  the  citizen  of  his  property  without  due 
process  of  law ;  that  it  is  unconstitutional  in  fixing  the  maximum 
charge  for  elevating,  receiving,  weighing  and  discharging  grain  by 
means  of  floating  and  stationary  elevators  and  warehouses  at  five- 
eighths  of  one  cent  a  bushel  and  in  forbidding  the  citizen  to  make  any 
profit  upon  the  use  of  his  property  or  labor ;  and  that  the  police  power 
of  the  State  extends  only  to  property  or  business  which  is  devoted  by 
its  owner  to  the  public,  by  a  grant  to  the  public  of  the  right  to  demand 
its  use.  It  is  claimed  on  behalf  of  Annan  and  Pinto  that  floating  and 
stationary  elevators  in  the  port  of  New  York  are  private  property,  not 
affected  with  any  public  interest,  and  not  subject  to  the  regulation  of 
rates. 

"Trimming"  in  the  canal-boat,  spoken  of  in  the  statute,  is  shovel- 
ling the  grain  from  one  place  to  another,  and  is  done  by  longshoremen 
with  scoops  or  shovels ;  and  "trimming"  the  ship's  cargo  when  load- 
ing is  stowing  it  and  securing  it  for  the  voyage.  Floating  elevators 
are  primarily  boats.  Some  are  scows,  and  have  to  be  towed  from 
place  to  place  by  steam  tugs  ;  but  the  majority  are  propellers.  When 
the  floating  elevator  arrives  at  the  ship  and  makes  fast  alongside  of 
her,  the  canal-boat  carrying  the  grain  is  made  fast  on  the  other  side  of 
the  elevator.  A  long  wooden  tube,  called  "  the  leg  of  the  elevator," 
and  spoken  of  in  the  statute,  is  lowered  from  the  tower  of  the  elevator 
so  that  its  lower  end  enters  the  hold  of  the  canal-boat  in  the  midst  of 
the  grain.  The  "spout"  of  the  elevator  is  lowered  into  the  ship's 
hold.  The  machinery  of  the  elevator  is  then  set  in  motion,  the  grain 
is  elevated  out  of  the  canal-boat,  received  and  weighed  in  the  elevator, 
and  discharged  into  the  ship.  The  grain  is  lifted  in  "  buckets  "  fastened 
to  an  endless  belt  which  moves  up  and  down  in  the  leg  of  the  elevator. 
The  lower  end  of  the  leg  is  buried  in  the  grain  so  that  the  buckets  are 
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submerged  in  it.  As  the  belt  moves,  each  bucket  goes  up  full  of  grain, 
and  at  the  upper  end  of  the  leg,  in  the  elevator  tower,  empties  its  con- 
tents into  the  hopper  which  receives  the  grain.  The  operation  would 
cease  unless  the  grain  was  trimmed  or  shovelled  to  the  leg  as  fast  as 
it  is  carried  up  by  the  buckets.  There  is  a  gang  of  longshoremen  who 
shovel  the  grain  from  all  [tarts  of  the  hold  of  the  canal-boat  to  "  the 
leg  of  the  elevator,"  so  that  the  buckets  may  be  always  covered  with 
grain  at  the  lower  end  of  the  leg.  This  44  trimming  or  shovelling  to 
the  leg  of  the  elevator,"  when  the  canal-boat  is  unloading,  is  that  part 
of*  the  work  which  the  elevator  owner  is  required  to  do  at  the  44  actual 
cost." 

In  the  Budd  and  Pinto  cases,  the  elevator  was  a  stationary  one  on 
land  ;  and  in  the  Annan  case,  it  was  a  floating  elevator.  In  the  Budd 
case,  the  Court  of  Appeals  held  that  the  words  44  actual  cost,"  used  in 
the  statute,  were  intended  to  exclude  any  charge  by  the  elevator  be- 
yond the  sum  specified,  for  the  use  of  its  machinery  in  shovelling,  and 
the  ordinary  expenses  of  operating  it,  and  to  confine  the  charge  to  the 
actual  cost  of  the  outside  labor  required  for  trimming  and  bringing  the 
grain  to  the  leg  of  the  elevator ;  and  that  the  purpose  of  the  statute 
could  be  easily  evaded  and  defeated  if  the  elevator  owner  were  per- 
mitted to  separate  the  services,  and  charge  for  the  use  of  the  steam 
shovel  any  sum  which  might  be  agreed  upon  between  him  and  the 
shovellers'  union,  and  thereby,  under  color  of  charging  for  the  use  of 
his  steam  shovel,  exact  from  the  carrier  a  sum  for  elevating  beyond 
the  rate  fixed  therefor  by  the  statute. 

The  Court  of  Appeals,  in  its  opinion  in  the  Budd  case,  considered 
fully  the  question  as  to  whether  the  legislature  had  power,  under  the 
Constitution  of  the  State  of  New  York,  to  prescribe  a  maximum  charge 
for  elevating  grain  by  stationary  elevators,  owned  by  individuals  or 
corporations  who  had  appropriated  their  property  to  that  use  and  were 
engaged  in  that  business;  and  it  answered  the  inquiry  in  the  aiflrma- 
tive.  It  also  reviewed  the  case  of  Munn  v.  Illinois,  91  U.  S.  113,  and 
arrived  at  the  conclusion  that  this  court  there  held  that  the  legislation 
in  question  in  that  case  was  a  lawful  exercise  of  legislative  power,  and 
did  not  infringe  that  clause  of  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States  which  provides  that  no  State  shall 
44  deprive  any  person  of  life,  liberty  or  property  without  due  process  of 
law  ;  "  and  that  the  legislation  in  question  in  that  case  was  similar  to, 
and  not  distinguishable  in  principle  from,  the  Act  of  the  State  of  New 
York. 

In  regard  to  Mann  v.  Illinois  the  Court  of  Appeals  said  that  the 
question  in  that  case  was  raised  by  an  individual  owning  an  elevator 
and  warehouse  in  Chicago,  erected  for.  and  in  connection  with  which 
he  had  carried  on,  the  business  of  elevating  and  storing  grain,  many 
years  prior  to  the  passage  of  the  Act  in  question,  and  prior  also  to  the 
adoption  of  the  amendment  to  the  Constitution  of  Illinois  in  1870, 
declaring  all  elevators  and  warehouses,  where  grain  or  other  property 
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is  stored  for  a  compensation,  to  be  public  warehouses.  The  Court  of 
Appeals  then  cited  the  cases  of  People  ex  rel.  etc.  v.  B.  &  A.  R.  R. 
Co.,  70  N.  Y.  569 ;  Bertholfv.  O'Reilly,  74  N.  Y.  509  ;  B.  E.  S.  R. 
R.  Co.  v.  B.  S.  R.  R.  Co.,  Ill  X.  Y.  132;  and  People  v.  A7«y,  110 
N.  Y.  418,  as  cases  in  which  Munn  v.  Illinois  had  been  referred  to  by 
it,  and  said  that  it  could  not  overrule  and  disregard  Munn  v.  Illinois 
without  subverting  the  principle  of  its  own  decision  in  People  v.  Kin;/, 
and  certainly  not  without  disregarding  many  of  its  deliberate  expres- 
sions in  approval  of  the  principle  of  Munn  v.  Illinois. 

The  Court  of  Appeals  further  examined  the  question  whether  the 
power  of  the  legislature  to  regulate  the  charge  for  elevating  grain, 
where  the  business  was  carried  on  by  individuals  upon  their  own 
premises,  fell  within  the  scope  of  the  police  power,  and  whether  the 
statute  in  question  was  necessary  for  the  public  welfare.  It  affirmed 
that,  while  no  general  power  resided  in  the  legislature  to  regulate 
private  business,  prescribe  the  conditions  under  which  it  should  be 
conducted,  6x  the  price  of  commodities  or  services,  or  interfere  with 
freedom  of  contract,  and  while  the  merchant,  manufacturer,  artisan 
and  laborer,  under  our  system  of  government,  are  left  to  pursue  and 
provide  for  their  own  interests  in  their  own  way,  untrammelled  by 
burdensome  and  restrictive  regulations,  which,  however  common  in 
rude  and  irregular  times,  are  inconsistent  with  constitutional  liberty, 
yet  there  might  be  special  conditions  and  circumstances  which  brought 
the  business  of  elevating  grain  within  principles  which,  by  the  common 
law  and  the  practice  of  free  governments,  justified  legislative  control 
and  regulation  in  the  particular  case,  so  that  the  statute  would  be  con- 
stitutional ;  that  the  control  which,  by  common  law  and  by  statute, 
was  exercised  over  common  carriers,  was  conclusive  upon  the  point 
that  the  right  of  the  legislature  to  regulate  the  charges  for  services  in 
connection  with  the  use  of  property  did  not  depend  in  every  case  upon 
the  question  whether  there  was  a  legal  monopoly,  or  whether  special 
governmental  privileges  or  protection  had  been  bestowed  ;  that  there 
were  elements  of  publicity  in  the  business  of  elevating  grain  which 
peculiarly  affected  it  with  a  public  interest;  that  those  elements  were 
found  in  the  nature  and  extent  of  tin*  business,  its  relation  to  the  com- 
merce of  the  State  and  country,  and  the  practical  monopoly  enjoyed 
by  those  engaged  in  it;  that  about  120.000.000  bushels  of  grain  crime 
annually  to  Buffalo  from  the  West  ;  that  the  business  of  elevating 
grain  at  liufTalo  is  connected  unduly  with  lake  and  canal  transporta- 
tion ;  that  the  grain  received  at  New  York  in  18S7  by  way  of  the 
Erie  Canal  and  Hudson  River,  during  the  season  of  canal  navigation, 
exceeded  46,000,000  bushels,  an  amount  very  largely  in  excess  of  the 
grain  received  during  the  same  period  by  rail  and  by  river  and  coast- 
wise vessels ;  that  the  elevation  of  that  grain  from  lake  vessels  to 
canal-boats  takes  place  at  Buffalo,  where  there  are  thirty  or  forty  ele- 
vators, stationary  and  floating  ;  that  a  large  proportion  of  the  surplus 
cereals  of  the  country  passes  through  the  elevators  at  Buffalo  and  finds 
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its  way  through  the  Erie  Canal  and  Hudson  River  to  the  seaboard  at 
New  York,  whence  it  is  distributed  to  the  markets  of  the  world  ;  that 
the  business  of  elevating  grain  is  an  incident  to  the  business  of  trans- 
portation, the  elevators  being  indispensable  instrumentalities  in  the 
business  of  the  common  carrier,  and  in  a  broad  sense  performing  the 
work  of  carriers,  being  located  upon  or  adjacent  to  the  waters  of 
the  State,  and  transferring  the  cargoes  of  grain  from  the  lake  vessels 
to  the  canal-boats,  or  from  the  canal-boats  to  the  ocean  vessels,  and 
thereby  performing  an  essential  service  in  transportation  ;  that  b}- 
their  means  the  transportation  of  grain  by  water  from  the  upper  lakes 
to  the  seaboard  is  rendered  possible  ;  that  the  business  of  elevating 
grain  thus  has  a  vital  relation  to  commerce  in  one  of  its  most  impor- 
tant aspects ;  that  every  excessive  charge  made  in  the  course  of  the 
transportation  of  grain  is  a  tax  upon  commerce;  that  the  public  has  a 
deep  interest  that  no  exorbitant  charges  shall  be  exacted  at  any  point, 
upon  the  business  of  transportation  ;  and  that  whatever  impaired  the 
usefulness  of  the  Erie  Canal  as  a  highway  of  commerce  involved  the 
public  interest. 

The  Court  of  Appeals  said  that,  in  view  of  the  foregoing  exceptional 
circumstances,  the  business  of  elevating  grain  was  affected  with  a  pub- 
lic interest,  within  the  language  of  Lord  Chief  Justice  Hale,  iu  his 
treatise  De  Port itnis  Maris  (Harg.  Law  Tracts,  78)  ;  that  the  case 
fell  within  the  principle  which  permitted  the  legislature  to  regulate  the 
business  of  common  carriers,  ferrymen  and  hackmen,  and  interest  on 
the  use  of  money  ;  that  the  underlying  principle  was,  that  business  of 
certain  kinds  holds  such  a  peculiar  relation  to  the  public  interest  that 
there  is  superinduced  upon  it  the  right  of  public  regulation  ;  and  that 
the  court  rested  the  power  of  the  legislature  to  control  and  regulate 
elevator  charges  upon  the  nature  and  extent  of  the  business,  the  exis- 
tence of  a  virtual  monopoly,  the  benefit  derived  from  the  Erie  Canal's 
creating  the  business  and  making  it  possible,  the  interest  to  trade  and 
commerce,  the  relation  of  the  business  to  the  properly  and  welfare  of 
the  State,  and  the  practice  of  legislation  in  analogous  cases,  collectively 
creating  an  exceptional  case  and  justifying  legislative  regulation. 

The  opinion  further  said  that  the  criticism  to  which  the  case  of 
Mutui  v.  Illinois  had  been  subjected  proceeded  mainly  upon  a  limited 
and  strict  construction  and  definition  of  the  police  power;  that  there 
was  little  reason,  under  our  system  of  government,  for  placing  a  close 
and  narrow  interpretation  on  the  police  power,  or  restricting  its  scope 
so  as  to  hamper  the  legislative  power  in  dealing  with  the  varying 
necessities  of  society  and  the  new  circumstances  as  they  arise  calling 
for  legislative  intervention  in  the  public  interest ;  and  that  no  serious 
invasion  of  constitutional  guarantees  by  the  legislature  could  withstand 
for  a  long  time  the  searching  influence  of  public  opinion,  which  was 
sure  to  come  sooner  or  later  to  the  side  of  law,  order  and  justice,  how- 
ever it  might  have  been  swayed  for  a  time  by  passion  or  prejudice,  or 
whatever  aberrations  might  have  marked  its  course. 
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We  regard  these  views  which  we  have  referred  to  as  announced  by 
the  Court  of  Appeals  of  New  York,  so  far  as  they  support  the  validity 
of  the  statute  in  question,  as  sound  and  just.  .  .  . 

This  court,  in  Munn  v.  Illinois,  the  opinion  being  delivered  by  Chief 
Justice  Waitc,  and  there  being  a  published  dissent  by  only  two  justices, 
considered  carefully  the  questiou  of  the  repugnancy  of  the  Illinois 
statute  to  the  Fourteenth  Amendment.  It  said,  that  under  the  powers 
of  government  inherent  in  every  sovereignty,  "the  government  regu- 
lates the  conduct  of  its  citizens  one  towards  another,  and  the  manner 
in  which  each  shall  use  his  own  property,  when  such  regulation  be- 
comes necessary  for  the  public  good  ;"  and  that,  "in  their  exercise  it 
has  been  customary  in  England  from  time  immemorial,  and  in  this 
country  from  its  first  colonization,  to  regulate  ferries,  common  carriers, 
backmen,  bakers,  millers,  wharfingers,  innkeepers,  etc.,  and  in  so 
doing  to  fix  a  maximum  of  charge  to  be  made  for  services  rendered, 
accommodations  furnished,  and  articles  sold."  It  was  added:  "To 
this  day,  statutes  are  to  be  found  in  many  of  the  States  upon  some  or 
all  these  subjects ;  and  we  think  it  has  never  yet  been  successfully 
contended  that  such  legislation  came  within  any  of  the  constitutional 
prohibitions  against  interference  with  private  property."  It  announced 
as  its  conclusions  that,  clown  to  the  time  of  the  adoption  of  the  Four- 
teenth Amendment,  it  was  not  supposed  that  statutes  regulating  the 
use,  or  even  the  price  of  the  use,  of  private  property  necessarily  de- 
prived an  owner  of  his  property  without  due  process  of  law ;  that, 
when  private  property  was  devoted  to  a  public  use,  it  was  subject  to 
public  regulation  ;  that  Munn  and  Scott,  in  conducting  the  business  of 
their  warehouse,  pursued  a  public  employment  and  exercised  a  sort  of 
public  office,  in  the  same  sense  as  did  a  common  carrier,  miller,  ferry- 
man, innkeeper,  wharfinger,  baker,  cartman  or  hackney  coachman ; 
that  they  stood  in  the  very  gateway  of  commerce  and  took  toll  from 
all  who  passed ;  that  their  business  tended  "  to  a  common  charge," 
and  had  become  a  thing  of  public  interest  and  use  ;  that  the  toll  on  the 
grain  was  a  common  charge  ;  and  that,  according  to  Lord  Chief  Justice 
Hale,  every  such  warehouseman  "  ought  to  be  under  a  public  regula- 
tion, t'iz."  that  he  "  take  but  reasonable  toll." 

This  court  further  held  in  Munn  v.  Illinois,  that  the  business  in 
question  was  one  in  which  the  whole  public  had  a  direct  and  positive 
interest;  that  the  statute  of  Illinois  simply  extended  the  law  so  as  to 
meet  a  new  development  of  commercial  progress  ;  that  there  was  no 
attempt  to  compel  the  owners  of  the  warehouses  to  grant  the  public  an 
interest  in  their  property,  but  to  declare  their  obligations  if  they  used 
it  in  that  particular  manner ;  that  it  mattered  not  that  Munn  and  Scott 
had  built  their  warehouses  and  established  their  business  before  the 
regulations  complained  of  were  adopted;  that,  the  property  being 
clothed  with  a  public  interest,  what  was  a  reasonable  compensation  for 
its  use  was  not  a  judicial,  but  a  legislative  question  ;  that,  in  countries 
where  the  common  law  prevailed,  it  had  been  customary  from  time 
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immemorial  for  the  legislature  to  declare  what  should  b"  a  reasonable 
compensation  under  such  circumstances,  or  to  fix  a  maximum  beyond 
which  any  charge  made  would  be  unreasonable ;  that  the  warehouses 
of  Munn  and  Scott  were  situated  in  Illinois  and  their  business  was 
carried  on  exclusively  in  that  State  ;  that  the  warehouses  were  no  more 
necessarily  a  part  of  commerce  itself  than  the  dray  or  the  cart  by 
which,  but  for  them,  grain  would  be  transferred  from  one  railroad 
station  to  another ;  that  their  regulation  was  a  thing  of  domestic  con- 
cern ;  that,  until  Congress  acted  in  reference  to  their  interstate  rela- 
tions, the  State  might  exercise  all  the  powers  of  government  over 
them,  even  though  in  so  doing  it  might  operate  indirectly  upon  com- 
merce outside  its  immediate  jurisdiction  ;  and  that  the  provision  of  §  9 
of  article  1  of  the  Constitution  of  the  United  States  operated  only  as 
a  limitation  of  the  powers  of  Congress,  and  did  not  affect  the  States  in 
the  regulation  of  their  domestic  affairs.  The  final  conclusion  of  the 
court  was,  that  the  Act  of  Illinois  was  not  repugnant  to  the  Constitu- 
tion of  the  United  States;  and  the  judgment  was  affirmed. 

In  Sinking  Fund  C«s<-s,  99  U.  S.  700,  747,  Mr.  Justice  Bradley, 
who  was  one  of  the  justices  who  concurred  in  the  opinion  of  the  court 
in  Munn  v.  Illinois,  speaking  of  that  case,  said:  "The  inquiry  there 
was  as  to  the  extent  of  the  police  power  in  cases  where  the  public 
interest  is  affected ;  and  we  held  that  when  an  employment  or  business 
becomes  a  matter  of  such  public  interest  and  importance  as  to  create 
a  common  charge  or  burden  upon  the  citizen  ;  in  other  words,  when  it 
becomes  a  practical  monopoly,  to  which  the  citizen  is  compelled  to 
resort,  and  by  means  of  which  a  tribute  can  be  exacted  from  the  com- 
munity, it  is  subject  to  regulation  by  the  legislative  power."  Although 
this  was  said  in  a  dissenting  opinion  in  Sinking  Fund  Coses,  it  shows 
what  Mr.  Justice  Bradley  regarded  as  the  principle  of  the  decision  in 
Munn  v.  Illinois. 

In  Spring  Valley  Water  Works  v.  Srhottler,  110  U.  S.  347,  354, 
this  court  said :  "That  it  is  within  the  power  of  the  government  to 
regulate  the  prices  at  which  water  shall  be  sold  by  one  who  enjoys  a 
virtual  monopoly  of  the  sale,  we  do  not  doubt.  That  question  is 
settled  by  what  was  decided  on  full  consideration  in  Munn  v.  Illinois, 
94  U.  S.  113.  As  was  said  in  that  case,  such  regulations  do  not  de- 
prive a  person  of  his  property  without  due  process  of  law." 

In  Wahash  &c.  Hallway  Co.  v.  Illinois,  118  U.  S.  557,  5fi9.  Mr. 
Justice  Miller,  who  had  concurred  in  the  judgment  in  Munn  v.  Illinois, 
referred,  in  delivering  the  opinion  of  the  court,  to  that  case,  and  said  : 
"That  case  presented  the  question  of  a  private  citizen,  or  unincorpo- 
rated partnership,  engaged  in  the  warehousing  business  in  Chicago, 
free  from  any  claim  of  right  or  contract  under  an  Act  of  Incorporation 
of  any  State  whatever,  and  free  from  the  question  of  continuous  trans- 
portation through  several  States.  And  in  that  case  the  court  was  pre- 
sented with  the  question,  which  it  decided,  whether  any  one  engaged 
in  a  public  business,  iu  which  all  the  public  had  a  right  to  require  his 
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service,  could  be  regulated  by  Acts  of  the  Legislature  in  the  exercise  of 
this  public  function  and  public  duty,  so  far  as  to  limit  the  amount  of 
charges  that  should  be  made  for  such  services." 

In  Dow  v.  Beidelman,  125  U.  &  080,  686,  it  was  said  by  Mr.  Justice 
Gra\\  in  delivering  the  opinion  of  the  court,  that  in  Munn  v.  Illinois 
the  court,  after  atlirming  the  doctrine  that  by  the  common  law  carriers 
or  other  persons  exercising  a  public  employment  could  not  charge 
more  than  a  reasonable  compensation  for  their  services,  and  that  it  is 
within  the  power  of  the  legislature  kt  to  declare  what  shall  be  a  reason- 
able compensation  for  such  services,  or  perhaps,  more  properly  speak- 
ing, to  fix  a  maximum  beyond  which  any  charge  made  would  be  un- 
reasonable," said  that  to  limit  the  rate  of  charges  for  services  rendered 
in  the  public  employment,  or  for  the  use  of  property  in  which  the  pub- 
lic has  an  interest,  was  only  changing  a  regulation  which  existed  be- 
fore, and  established  no  new  principle  in  the  law,  but  only  gave  a  new 
effect  to  an  old  one. 

In  Chicago  ifcr.  Rail wai/  Co.  v.  Minnesota,  134  U.  S.  418,  461,  it 
was  said  by  Mr.  Justice  Bradley,  in  his  dissenting  opinion,  in  which 
Mr.  Justice  Gray  and  Mr.  Justice  Lamar  concurred,  that  the  decision 
of  the  court  in  that  case  practically  overruled  Munn  v.  Illinois;  but 
the  opinion  of  the  court  did  not  say  so,  nor  did  it  refer  to  Munn  v. 
Illinois  ;  and  we  are  of  opinion  that  the  decision  in  the  case  in  134 
U.  S.  is,  as  will  be  hereafter  shown,  quite  distinguishable  from  the  present 
cases. 

It  is  thus  apparent  that  this  court  has  adhered  to  the  decision  in 
Munn  v.  Illinois  and  to  the  doctrines  announced  in  the  opinion  of  the 
court  in  that  case ;  and  those  doctrines  have  since  been  repeatedly  en- 
forced in  the  decisions  of  the  courts  of  the  States. 

In  Railway  v.  Railway,  30  Ohio  St.  604,  616,  in  1877,  it  was  said, 
citing  Munn  v.  Illinois :  "  When  the  owner  of  propert}-  devotes  it  to 
a  public  use,  he,  in  effect,  grants  to  the  public  an  interest  in  such  use, 
and  must,  to  the  extent  of  the  use,  submit  to  be  controlled  by  the  pub- 
lic, for  the  common  good,  as  long  as  he  maintains  the  use."  That  was 
a  decision  by  the  Supreme  Court  Commission  of  Ohio. 

In  State  v.  Gas  Company,  3L  Ohio  St.  572,  582,  in  1878,  Munn  v. 
Illinois  was  cited  with  approval,  as  holding  that  where  the  owner  of 
property  devotes  it  to  a  use  in  which  the  public  have  an  interest,  he  in 
effect  grants  to  the  public  an  interest  in  such  use,  and  must,  to  the 
extent  of  that  interest,  submit  to  be  controlled  by  the  public,  for  the 
common  good,  so  long  as  he  maintains  the  use;  and  the  court  added 
that  in  Munn  v.  Illinois  the  principle  was  applied  to  warehousemen 
engaged  in  receiving  and  storing  grain  ;  that  it  was  held  that  their 
rates  of  charges  were  subject  to  legislative  regulation ;  and  that  the 
principle  applied  with  greater  force  to  corporations  when  they  were 
invested  with  franchises  to  be  exercised  to  subserve  the  public  interest. 

The  Supreme  Court  of  Illinois,  in  Buggies  v.  People,  91  Illinois, 
256,  262,  in  1878,  cited  Munn  v.  People,  69  Illinois,  80,  which  was 
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affirmed  in  Munn  v.  Illinois,  as  holding  that  it  was  competent  for  the 
General  Assembly  to  fix  the  maximum  charges  by  individuals  keeping 
public  warehouses  for  storing,  handling  and  shipping  grain,  and  that, 
too,  when  such  persons  had  derived  no  special  privileges  from  the 
State,  but  were,  as  citizens  of  the  State,  exercising  the  business  of 
storing  and  handling  grain  for  individuals. 

The  Supreme  Court  of  Alabama,  in  Davis  v.  The  State,  G8  Ala- 
bama, oJS,  in  18*0,  held  that  a  statute  declaring  it  unlawful,  within 
certain  counties,  to  transport  or  move,  after  sunset  and  before  sunrise 
of  the  succeeding  day,  any  cotton  in  the  seed,  but  permitting  the  owner 
or  purchaser  to  remove  it  from  the  field  to  a  place  of  storage,  was  not 
unconstitutional.  Against  the  argument  that  the  statute  was  such  a 
despotic  interference  with  the  rights  of  private  property  as  to  be  tan- 
tamount, in  its  practical  effect,  to  a  deprivation  of  ownership  "  without 
due  process  of  law,"  the  court  said  that  the  statute  sought  only  to 
regulate  and  control  the  transportation  of  cotton  in  one  particular  con- 
dition of  it,  and  was  a  mere  police  regulation,  to  which  there  was  no 
constitutional  objection,  citing  Munn  v.  Illinois.  It  added,  that  the 
object  of  the  statute  was  to  regulate  traffic  in  the  staple  agricultural 
product  of  the  State,  so  as  to  prevent  a  prevalent  evil,  which,  in  the 
opinion  of  the  law-making  power,  might  do  much  to  demoralize  agri- 
cultural labor  and  to  destroy  the  legitimate  profits  of  agricultural  pur- 
suits, to  the  public  detriment,  at  least  within  the  specified  territory. 

In  Baker  v.  The  State,  54  Wisconsin,  3G8,  373,  in  1882,  Munn  v. 
Illinois  was  cited  with  approval  by  the  Supreme  Court  of  Wisconsin, 
as  holding  that  the  Legislature  of  Illinois  had  power  to  regulate  public 
warehouses,  and  the  warehousing  and  inspection  of  grain  within  that 
State,  and  to  enforce  its  regulations  by  penalties,  and  that  such  legis- 
lation was  not  in  conflict  with  any  provision  of  the  Federal  Constitution. 

The  Court  of  Appeals  of  Kentucky,  in  1882,  in  Nash  v.  Page,  80 
Kentucky,  539,  545,  cited  Munn  v.  Illinois,  as  applicable  to  the  case 
of  the  proprietors  of  tobacco  warehouses  in  the  city  of  Louisville,  and 
held  that  the  character  of  the  business  of  the  tobacco  warehousemen 
was  that  of  a  public  employment,  such  as  made  them  subject,  in  their 
charges  and  their  mode  of  conducting  business,  to  legislative  regulation 
and  control,  as  having  a  practical  monopoly  of  the  sales  of  tobacco  at 
auction. 

In  1884,  the  Supreme  Court  of  Pennsylvania,  in  Girard  Storage  Co. 
v.  Southwark  Co.,  105  Penn.  St.  248,  252,  cited  Munn  v.  Illinois  as 
involving  the  rights  of  a  private  person,  and  said  that  the  principle 
involved  in  the  ruling  of  this  court  was,  that  where  the  owner  of  such 
property  as  a  warehouse  devoted  it  to  a  use  in  which  the  public  had  an 
interest,  he  in  effect  granted  to  the  public  an  interest  in  such  use,  and 
must,  therefore,  to  the  extent  thereof,  submit  to  be  controlled  by  the 
public  for  the  common  good,  as  long  as  he  maintained  thaf,  use. 

In  Sawyer  v.  Davis,  13G  Mass.  239,  in  1884,  the  Supremo  Judicial 
Court  of  Massachusetts  said  that  nothing  is  better  established  than  the 
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power  of  the  legislature  to  make  what  are  called  police  regulations, 
declaring  in  what  manner  property  shall  be  used  and  enjoyed  and  busi- 
ness carried  on,  with  a  view  to  the  good  order  and  benefit  of  the  com- 
munity, even  though  they  may  interfere  to  some  extent  with  the  full 
enjoyment  of  private  property,  and  although  no  compensation  is  given 
to  a  person  so  inconvenienced  ;  and  Munn  v.  Illinois  was  cited  as 
holding  that  the  rules  of  the  common  law  which  had  from  time  to  time 
been  established,  declaring  or  limiting  the  right  to  use  or  enjoy  prop- 
erty, might  themselves  be  changed  as  occasion  might  require. 

The  Supreme  Court  of  Indiana,  in  1885,  in  Brechbill  v.  Randall, 
102  Indiana,  528.  held  that  a  statute  was  valid  which  required  persons 
selling  patent  rights  to  file  with  the  clerk  of  the  county  a  copy  of  the 
patent,  with  an  affidavit  of  genuineness  and  authority  to  sell,  on  the 
ground  that  the  State  had  power  to  make  police  regulations  for  the  pro- 
tection of  its  citizens  against  fraud  and  imposition ;  and  the  court 
cited  Munn  v.  Illinois  as  authority. 

The  Supreme  Court  of  Nebraska,  in  1885,  in  Webster  Telephone 
Case,  17  Nebraska,  12G,  held  that  when  a  corporation  or  person  as- 
sumed and  undertook  to  supply  a  public  demand,  made  necessary  by 
the  requirements  of  the  commerce  of  the  country,  such  as  a  public  tele- 
phone, such  demand  must  be  supplied  to  all  alike,  without  discrimina- 
tion; and  Munn  v.  Illinois  was  cited  by  the  prevailing  party  and  by 
the  court.  The  defendant  was  a  corporation,  and  had  assumed  to  act 
in  a  capacity  which  was  to  a  great  extent  public,  and  had  undertaken 
to  satisfy  a  public  want  or  necessity,  although  it  did  not  possess  any 
special  privileges  by  statute  or  any  monopoly  of  business  in  a  given 
territory ;  yet  it  was  held  that,  from  the  very  nature  and  character  of 
its  business,  it  had  a  monopoly  of  the  business  which  it  transacted. 
The  court  said  that  no  statute  had  been  deemed  necessary  to  aid  the 
courts  in  holding  that  where  a  person  or  company  undertook  to  supply 
a  public  demand,  which  was  kk  affected  with  a  public  interest,"  it  must 
supply  all  alike  who  occupied  a  like  situation,  and  not  discriminate  in 
favor  of  or  against  any. 

In  Stone  v.  Yazoo  &  Miss.  Valley  R.  Co.,  62  Mississippi,  607,  639, 
the  Supreme  Court  of  Mississippi,  in  1885,  cited  Munn  v.  Illinois  as 
deciding  that  the  regulation  of  warehouses  for  the  storage  of  grain, 
owned  by  private  individuals,  and  situated  in  Illinois,  was  a  thing  of 
domestic  concern  and  pertained  to  the  State,  and  as  affirming  the  right 
of  the  State  to  regulate  the  business  of  one  engaged  in  a  public  employ- 
ment therein,  although  that  business  consisted  in  storing  and  trans- 
ferring immense  quantities  of  grain  in  its  transit  from  the  fields  of 
production  to  the  markets  of  the  world. 

In  Hoekett  v.  The  State,  105  Indiana,  250,  258,  in  1885,  the  Su- 
preme Court  of  Indiana  held  that  a  statute  of  the  State  which  pre- 
scribed the  maximum  price  which  a  telephone  company  should  charge 
for  the  use  of  its  telephones  was  constitutional,  and  that  in  legal  con- 
templation all  the  instruments  and  appliances  used  by  a  telephone 
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company  in  the  transaction  of  its  business  were  devoted  to  a  public 
use,  and  the  property  thus  devoted  became  a  legitimate  subject  of 
legislative  regulation.  It  cited  Munn  v.  Illinois  as  a  leading  case  in 
support  of  that  proposition,  and  said  that  although  that  case  had  been 
the  subject  of  comment  and  criticism,  its  authority  as  a  precedent  re- 
mained unshaken.  Tins  doctrine  was  confirmed  in  Central  Union 
Telephone  Co.  v.  Bradbury,  10G  Indiana,  1,  in  the  same  year,  and  in 
Central  Union  Telephone  Co.  v.  The  State,  118  Indiana,  194,  207,  in 
1888,  in  which  latter  case  Munn  v.  Illinois  was  cited  bv  the  court. 

In  Chesapeake  &  Potomac  Telephone  Co.  v.  Jialto.  &  Ohio  Ttle- 
graph  Co.,  G6  Maryland,  399,  414,  in  188G,  it  was  held  that  the  tele- 
graph and  the  telephone  were  public  vehicles  of  intelligence,  and  those 
who  owned  or  controlled  them  could  no  more  refuse  to  perform  im- 
partially the  fuuetions  which  they  had  assumed  to  discharge  than  a 
railway  company,  as  a  common  carrier,  could  rightfully  refuse  to  per- 
form its  duty  to  the  public ;  and  that  the  legislature  of  the  State  had 
full  power  to  regulate  the  services  of  telephone  companies,  as  to  the 
parties  to  whom  facilities  should  be  furnished.  The  court  cited  Munn 
v.  Illinois,  and  said  that  it  could  no  longer  be  controverted  that  the 
legislature  of  a  State  had  full  power  to  regulate  and  control,  at  least 
within  reasonable  limits,  public  employments  and  property  used  in 
connection  therewith  ;  that  the  operation  of  the  telegraph  and  the  tele- 
phone in  doing  a  general  business  was  a  public  employment,  and  the 
instruments  and  appliances  used  were  property  devoted  to  a  public  use 
and  in  which  the  public  had  an  interest ;  and  that,  such  being  the  case, 
the  owner  of  the  property  thus  devoted  to  public  use  must  submit  to 
have  that  use  and  employment  regulated  by  public  authority  for  the 
common  good. 

In  the  Court  of  Chancery  of  New  Jersey,  in  1889,  in  Delaware,  <vc. 
Jtailroad  Co.  v.  Central  Stock- l  ard  Co.,  45  N.  J.  Eq.  .50,  60,  it  was 
held  that  the  legislature  had  power  to  declare  what  services  warehouse- 
men should  render  to  the  public,  and  to  fix  the  compensation  that 
might  be  demanded  for  such  services  ;  and  the  court  cited  Munn  v. 
Illinois  as  properly  holding  that  warehouses  for  the  storage  of  grain 
must  be  regarded  as  so  far  public  in  their  nature  as  to  be  subject  to 
legislative  control,  and  that  when  a  citizen  devoted  his  property  to  a 
use  in  which  the  public  had  an  interest,  he  in  effect  granted  to  the 
public  an  interest  in  that  use.  and  rendered  himself  subject  to  control, 
in  that  use,  by  the  body  politic. 

In  Zanesville  v.  Gas-Light  Company,  47  Ohio  St.  1,  in  1889,  it  was 
said  by  the  Supreme  Court  of  Ohio,  that  the  principle  was  well  estab- 
lished, that  where  the  owner  of  property  devotes  it  to  a  use  in  which 
the  public  have  an  interest,  he  in  effect  grants  to  the  public  an  interest 
in  such  use,  and  must  to  the  extent  of  that  interest  submit  to  be  con- 
trolled by  the  public  for  the  common  good,  as  long  as  he  maintains 
the  use;  and  that  such  was  the  point  of  the  decision  in  Munn  v. 
Jllinois. 
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We  must  regard  the  principle  maintaiued  in  Munn  v.  Illinois  as 
firmly  established;  and  we  think  it  covers  the  present  cases,  in  respect 
to  the  charge  for  elevating,  receiving,  weighing  and  discharging  the 
grain,  as  well  as  in  respect  to  the  charge  for  trimming  and  shovelling 
to  the  leg  of  the  elevator  when  loading,  and  trimming  the  cargo  when 
loaded.  If  the  shovellers  or  scoopers  chose,  the}'  might  do  the  shovel- 
ling by  hand,  or  might  use  a  steam-shovel.  A  steam-shovel  is  owned 
by  the  elevator  owner,  and  the  power  for  operating  it  is  furnished  by 
the  engine  of  the  elevator;  and  if  the  scooper  uses  the  steam-shovel, 
iie  pays  the  elevator  owner  for  the  use  of  it. 

The  answer  to  the  suggestion  that  by  the  statute  the  elevator  owner 
is  forbidden  to  make  any  profit  from  the  business  of  shovelling  to  the 
leg  of  the  elevator  is  that  made  by  the  Court  of  Appeals  of  New  York 
in  the  case  of  Budd,  that  the  words  "  actual  cost,"  used  in  the  statute, 
were  intended  to  exclude  any  charge  by  the  elevator  owner,  beyond 
the  sum  specified  for  the  use  of  his  machinery  in  shovelling  and  the 
ordinary  expenses  of  operating  it,  and  to  confine  the  charge  to  the 
actual  cost  of  the  outside  labor  required  for  trimming  and  bringing 
the  grain  to  the  leg  of  the  elevator ;  and  that  the  purpose  of  the 
statute  could  be  easily  evaded  and  defeated  if  the  elevator  owner  was 
permitted  to  separate  the  services,  and  to  charge  for  the  use  of  his 
steam-shovel  any  sum  which  might  be  agreed  upon  between  himself 
and  the  shovellers'  union,  and  thereby,  under  color  of  charging  for  the 
use  of  his  steam-shovel,  to  exact  of  the  carrier  a  sum  for  elevating  be- 
yond the  rate  fixed  by  the  statute. 

We  are  of  opinion  that  the  Act  of  the  Legislature  of  New  York  is 
not  contrary  to  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States,  and  does  not  deprive  the  citizen  of  his  property  without 
due  process  of  law  ;  that  the  Act,  in  fixing  the  maximum  charges  which 
it  specifies,  is  not  unconstitutional,  nor  is  it  so  in  limiting  the  charge 
for  shovelling  to  the  actual  cost  thereof;  and  that  it  is  a  proper  exer- 
cise of  the  police  power  of  the  State. 

On  the  testimony  in  the  cases  before  us  the  business  of  elevating 
grain  is  a  business  charged  with  a  public  interest,  and  those  who  carry 
it  on  occupy  a  relation  to  the  community  analogous  to  that  of  common 
carriers.  The  elevator  owner,  in  fact,  retains  the  grain  in  his  custody 
for  an  appreciable  period  of  time,  because  he  receives  it  into  his  cus- 
tody, weighs  it,  and  then  discharges  it,  and  his  employment  is  thus 
analogous  to  that  of  a  warehouseman.  In  the  actual  state  of  the  busi- 
ness the  passage  of  the  grain  to  the  cit}-  of  New  York  and  other  places 
on  the  seaboard  would,  without  the  use  of  elevators,  be  practically  im- 
possible. The  elevator  at  Buffalo  is  a  link  in  the  chain  of  transporta- 
tion to  tho  seaboard,  and  the  elevator  in  the  harl>or  of  New  York  is  a 
like  link  in  the  transportation  abroad  by  sea.  The  charges  made  by 
the  elevator  influence  the  price  of  grain  at  the  point  of  destination  on 
the  seaboard,  and  that  influence  extends  to  the  prices  of  grain  at  the 
places  abroad  to  which  it  goes.    The  elevator  is  devoted  by  its  owner, 
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who  engages  in  the  business,  to  a  use  in  which  the  public  has  an  inter- 
est, and  he  must  submit  to  be  controlled  by  public  legislation  for  the 
common  good. 

It  is  contended  in  the  briefs  for  the  plaintiffs  in  error  in  the  Annan 
and  Pinto  cases  that  the  business  of  the  relators  in  handling  grain  was 
wholly  private,  and  not  subject  to  regulation  by  law  ;  and  that  they 
had  received  from  the  State  no  charter,  no  privileges  and  no  immunity, 
and  stood  before  the  law  on  a  footing  with  the  laborers  the}'  employed 
to  shovel  grain,  and  were  no  more  subject  to  regulation  than  any  other 
individual  in  the  community.  Hut  these  same  facts  existed  in  Munn 
v.  Illinois.  In  that  case,  the  parties  offending  were  private  individuals, 
doing  a  private  business,  without  any  privilege  or  monopoly  granted  to 
them  by  the  State.  Not  only  is  the  business  of  elevating  grain  affected 
with  a  public  interest,  but  the  records  show  that  it  is  an  actual  monop- 
oly, besides  being  incident  to  the  business  of  transportation  and  to 
that  of  a  common  carrier,  and  thus  of  a  quasi-public  character.  The 
Act  is  also  constitutional  as  an  exercise  of  the  police  power  of  the 
State. 

So  far  as  the  statute  in  question  is  a  regulation  of  commerce,  it  is  a 
regulation  of  commerce  only  on  the  waters  of  the  State  of  New  York. 
It  operates  only  within  the  limits  of  that  State,  and  is  no  more  o\> 
noxious  as  a  regulation  of  interstate  commerce  than  was  the  statute  of 
Illinois  in  respect  to  warehouses,  in  Munn  v.  Illinois.  It  is  of  the 
same  character  with  navigation  laws  in  respect  to  navigation  within 
the  State,  and  laws  regulating  wharfage  rates  within  the  State,  and 
other  kindred  laws.1  .  .  . 

In  the  cases  before  us,  the  records  do  not  show  that  the  charges 
fixed  by  the  statute  are  unreasonable,  or  that  property  has  been  taken 
without  due  process  of  law,  or  that  there  has  been  any  denial  of  the 
equal  protection  of  the  laws ;  even  if  under  any  circumstances  we 
could  determine  that  the  maximum  rate  fixed  by  the  legislature  was 
unreasonable. 

In  Georgia  Banking  Co.  v.  Smith,  128  U.  S.  174,  179,  in  the 
opinion  of  the  court,  delivered  by  Mr.  Justice  Field,  it  was  said  that 
this  court  had  adjudged  in  numerous  instances  that  the  legislature  of  a 
State  had  the  power  to  prescribe  the  charges  of  a  railroad  company 
for  the  carriage  of  persons  and  merchandise  within  its  limits,  in  the 
absence  of  any  contract  to  the  contrary,  subject  to  the  limitation  that 
the  carriage  is  not  required  without  reward,  or  upon  conditions  amount- 
ing to  the  taking  of  property  for  public  use  without  just  compensation, 
and  that  what  is  done  does  not  amount  to  a  regulation  of  foreign  or 
interstate  commerce. 

It  is  further  contended  for  the  plaintiffs  in  error  that  the  statute  in 
question  violates  the  Fourteenth  Amendment,  because  it  takes  from 
the  elevator  owners  the  equal  protection  of  the  laws,  in  that  it  applies 

1  For  a  passage  omitted  here,  see  ante,  p.  671.  —  Ed. 
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only  to  places  which  have  1.30,000  population  or  more,  and  does  not 
apply  to  places  which  have  less  than  130,000  population,  and  thus 
operates  against  elevator  owners  in  the  larger  cities  of  the  State.  The 
law  operates  equally  on  all  elevator  owners  in  places  having  130,000 
population  or  more ;  and  we  do  not  perceive  how  they  are  deprived  of 
-  the  equal  protection  of  the  laws,  within  the  meaning  of  the  Fourteenth 
Amendment.  Judgments  affirmed. 

[Brewer,  J.,  gave  a  dissenting  opinion  in  which  Field,  J.,  and 
Brown,  J.,  concurred.] 


LAWTON  v.  STEELE. 
Supreme  Court  of  the  United  States.  1894. 

[14  Sup  Court  Hep.  499.] 

In  error  to  the  Supreme  Court  of  the  State  of  New  York. 

This  was  an  action  at  law  instituted  in  the  Supreme  Court  for  the 
county  of  Jefferson  by  the  plaintiffs  in  error  against  the  defendant  in 
error,  together  with  Edward  L.  Sargent  and  Richard  U.  Sherman,  for 
the  conversion  of  fifteen  hoop  and  fyke  nets  of  the  alleged  value  of 
$525.  Defendants  Steele  and  Sargent  interposed  a  general  denial. 
Defendant  Sherman  pleaded  that  he,  with  three  others,  constituted  the 
"  Commissioners  of  Fisheries"  of  the  State  of  New  York,  with  power 
to  give  directions  to  game  and  fish  protectors  with  regard  to  the  enforce- 
ment of  the  game  law  ;  that  defendant  Steele  was  a  game  and  fish  pro- 
tector, duly  appointed  by  the  Governor  of  the  State  of  New  York,  and 
that  the  nets  sued  for  were  taken  possession  of  by  said  Steele,  as  such 
game  and  fish  protector,  upon  the  ground  that  they  were  maintained 
upon  the  waters  of  the  State  in  violation  of  existing  statutes  for  the 
protection  of  fish  and  game,  and  thereby  became  a  public  nuisance. 

The  facts  were  undisputed.  The  nets  were  the  property  of  the  plain- 
tiffs, and  wore  taken  away  by  the  defendant  Steele,  and  destroyed.  At 
the  time  of  the  taking,  most  of  the  nets  were  in  the  waters  of  the  Black 
River  Bay,  being  used  for  fishing  purposes,  and  the  residue  were  upon 
the  shore  of  that  bay,  having  recently  been  used  for  the  same  purpose. 
The  plaintiffs  were  fishermen,  and  the  defendant  Steele  was  a  State 
game  and  fish  protector.  The  taking  and  destruction  of  the  nets  were 
claimed  to  have  been  justifiable  under  the  statutes  of  the  State  relating 
to  the  protection  of  game  and  fish.  Plaintiffs  claimed  there  was  no 
justification  under  the  statutes,  and  if  they  constituted  such  justifica- 
tion upon  their  face,  they  were  unconstitutional.  Defendant  Sherman 
was  a  State  Fish  Commissioner.  Defendant  Sargent  was  President 
of  the  Jefferson  County  Fish  and  Game  Association.  Plaintiffs  claimed 
these  defendants  to  be  liable  upon  the  ground  that  they  instigated, 
incited,  or  directed  the  taking  and  destruction  of  the  nets. 
vol.  i.  —  52 
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Upon  trial  before  a  jury  a  verdict  was  rendered,  subject  to  the  opin- 
ion of  the  court,  in  favor  of  the  plaintiffs  against  defendant  Steele  for 
the  sum  of  821G,  and  in  favor  of  defendants  Sargent  and  Sherman. 
A  motion  for  a  new  trial  was  denied,  and  judgment  entered  upon  the 
verdict  for  S21G  damages  and  S1G6.09  costs.  On  appeal  to  the  General 
Term  this  judgment  was  reversed,  and  a  new  trial  ordered,  and  a  fur- 
ther appeal  allowed  to  the  Court  of  Appeals.  On  appeal  to  the  Court 
of  Appeals,  the  order  of  the  General  Term  granting  a  new  trial  was 
affirmed,  and  judgment  absolute  ordered  for  the  defendant.  119  N.  Y. 
220.    Plaintiffs  thereupon  sued  out  a  writ  of  error  from  this  court. 

Leri  H.  Jinncn,  for  plaintiffs  in  error. 

Eton  R.  Jirotcn,  for  defendant  in  error. 

Mis.  Justice  Bkown,  after  stating  the  facts  in  the  foregoing  language, 
delivered  the  opinion  of  the  court. 

This  case  involves  the  constitutionality  of  an  Act  of  the  Legislature 
of  the  State  of  New  York  known  as  chapter  5'Jl,  Laws  of  New  York  of 
1880,  as  amended  by  chapter  317,  Laws  of  New  York  of  1883,  entitled 
u  An  Act  for  the  Appointment  of  Game  and  Fish  Protectors." 

By  a  subsequent  Act  enacted  in  188G  : 

"  Section  1.  No  person  shall  at  any  time  kill  or  take  from  the  waters 
of  Henderson  Bay  or  Lake  Ontario,  within  one  mile  from  the  shore, 
between  the  most  westerly  point  of  Pillar  Point  and  the  boundary  line 
between  the  counties  of  Jefferson  and  Oswego,  .  .  .  any  fish  of  any 
kind  by  any  device  or  means  whatever  otherwise  than  by  hook  and  line 
or  rod  held  in  hand.  But  this  section  shall  not  apply  to  or  prohibit  the 
catching  of  minnows  for  bait,  providing  the  person  using  nets  for  that 
purpose  shall  not  set  them,  and  shall  throw  back  any  trout,  bass,  or 
any  other  game  fish  taken,  and  keep  only  chubs,  dace,  suckers,  or 
shiners. 

"Sec.  2.  Any  person  violating  any  of  the  provisions  of  this  Act 
shall  be  guilty  of  a  misdemeanor,  and  liable  to  a  penally  of  8.30  for 
each  offence."    Laws,  188G,  c.  141. 

Bv  the  Act  of  18K0,  as  amended  bv  the  Act  of  1883: 
"  Sec.  2.  Any  net,  pound,  or  other  means  or  device  for  taking  or 
capturing  fish,  or  whereby  they  may  be  taken  or  captured,  set,  put, 
floated,  had,  found,  or  maintained,  in  or  upon  any  of  the  waters  of  this 
State,  or  upon  the  shores  of  or  islands  in  any  of  the  waters  of  this 
State,  in  violation  of  any  existing  or  hereafter  enacted  statutes  or  laws 
for  the  protection  of  fish,  is  hereby  declared  to  be,  and  is,  a  public 
nuisance,  and  may  be  abated  and  summarily  destroyed  by  any  person, 
and  it  shall  be  the  duty  of  each  and  every  protector  aforesaid  and  of 
every  game  constable  to  seize  and  remove  and  forthwith  destroy  the 
same,  .  .  .  and  no  action  for  damages  shall  lie  or  be  maintained 
against  any  person  for  or  on  account  of  any  such  seizure  and 
destruction." 

This  last  section  was  alleged  to  be  unconstitutional  and  void  for 
three  reasons  :  (1)  as  depriving  the  citizen  of  his  property  without  due 
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process  of  law;  (2)  as  being  in  restraint  of  the  liberty  of  the  citizen; 
(3)  as  being  an  interference  with  the  admiralty  and  maritime  jurisdiction 
of  tiie  United  States. 

The  trial  court  ruled  the  first  of  the  above  propositions  in  plaintiffs* 
favor,  and  the  others  against  them,  and  judgment  was  thereupon 
entered  in  favor  of  the  plaintiffs. 

The  constitutionality  of  the  section  in  question  was,  however,  sus- 
tained by  the  General  Term  and  by  the  Court,  of  Appeals,  upon  the 
ground  of  its  being  a  lawful  exercise  of  the  police  power  of  the  State. 

The  extent  and  limits  of  what  is  known  as  the  police  power"  have 
been  a  fruitful  subject  of  discussion  in  the  appellate  courts  of  nearly 
every  State  in  the  Union.  It  is  universally  conceded  to  include  every- 
thing essential  to  the  public  safety,  health,  and  morals,  and  to  justify 
the  destruction  or  abatement,  by  summary  proceedings,  of  whatever  may 
be  regarded  as  a  public  nuisance.  Under  this  power  it  has  been  held 
that  the  State  may  order  the  destruction  of  a  house  falling  to  decay,  or 
otherwise  endangering  the  lives  of  passers-by  ;  the  demolition  of  such  as 
are  in  the  path  of  a  conflagration  ;  the  slaughter  of  diseased  cattle  ;  the 
destruction  of  decayed  or  unwholesome  food  ;  the  prohibition  of  wooden 
buildings  in  cities  ;  the  regulation  of  railways  and  other  means  of  public 
conveyance,  and  of  interments  in  burial-grounds  ;  the  restriction  of 
objectionable  trades  to  certain  localities  ;  the  compulsory  vaccination  of 
children;  the  confinement  of  the  insane  or  those  afflicted  with  conta- 
gious diseases  ;  the  restraint  of  vagrants,  beggars,  and  habitual  drunk- 
ards ;  the  suppression  of  obscene  publications  and  houses  of  ill  fame  ; 
and  the  prohibition  of  gambling-houses  and  places  where  intoxicating 
liquors  are  sold.  Beyond  this,  however,  the  State  may  interfere  wher- 
ever the  public  interests  demand  it,  and  in  this  particular  a  large  dis- 
cretion is  necessarily  vested  in  the  legislature  to  determine,  not  only 
what  the  interests  of  the  public  require,  but  what  measures  are  neces- 
sary for  the  protection  of  such  interests.  Barhir.r  v.  Connolly,  113 
U.  S.  27 ;  Kkld  v.  Pearson,  12.S  U.  S.  1.  To  justify  the  State  in  thus 
interposing  its  authority  in  behalf  of  the  public,  it  must  appear,  first, 
that  the  interests  of  the  public  generally,  as  distinguished  from  those 
of  a  particular  class,  require  such  interference  ;  and,  second,  that,  the 
means  are  reasonably  necessary  for  the  accomplishment  of  the  purpose, 
and  not  unduly  oppressive  upon  individuals.  The  legislature  may  not, 
under  the  guise  of  protecting  the  public  interests,  arbitrarily  interfere 
with  private  business,  or  impose  unusual  and  unnecessary  restrictions 
upon  lawful  occupations.  In  other  words,  its  determination  as  to  what 
is  a  proper  exercise  of  its  police  powers  is  not  final  or  conclusive,  but 
is  subject  to  the  supervision  of  the  courts.  .  .  .  [Here  reference  is 
made  to  Henderson  v.  Mayor,  92  U.  S.  259  ;  Chy  Lung  v.  Freeman, 
92  U.  S.  265  ;  11.  R.  Co.  v.  Husen,  95  U.  S.  465  ;  Rockwell  y.  bear- 
ing, 35  N.  Y.  302;  Austin  v.  Murray,  16  Pick.  121  ;  Watertown  v. 
Mayo,  109  Mass.  315  ;  The  Slaughter-House  Cases,  16  Wall.  36  ;  In  re 
Cheesebrough,  78  N.  Y.  232:  and  Brown  v.  Perkins,  12  Gray,  89.] 
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The  preservation  of  game  and  fish,  however,  has  always  been  treated 
as  within  the  proper  domain  of  the  i>olice  power,  and  laws  limiting  the 
season  within  which  birds  and  wild  animals  may  be  killed  or  exposed 
for  sale,  and  prescribing  the  time  and  manner  in  which  fish  may  be 
caught,  have  been  repeatedly  upheld  by  the  courts.  Thus  in  iSmith  v. 
Maryland,  18  How.  71,  it  was  held  that  the  State  had  a  right  to  pro- 
tect its  fisheries  in  Chesapeake  Bay  by  making  it  unlawful  to  take  or 
capture  oysters  with  a  scoop  or  drag,  and  to  inflict  the  penalty  of  for- 
feiture upon  the  vessel  employed  in  this  pursuit.  The  avowed  object 
of  the  Act  was  to  prevent  the  destruction  of  the  oysters  by  the  use  of 
particular  instruments  in  taking  them.  '*  It  does  not  touch,"  said  the 
court,  '*  the  subject  of  the  common  liberty  of  taking  oysters  save  for 
the  purpose  of  guarding  it  from  injury  to  whom  it  may  belong  and  by 
whomsoever  it  may  be  enjoyed."  It  was  held  that  the  right  of  for- 
feiture existed,  even  though  the  vessel  was  enrolled  for  the  coasting 
trade  under  the  Act  of  Congress.  So  in  Smith  v.  Lerinus,  8  N.  Y. 
472,  a  similar  Act  was  held  to  be  valid,  although  it  vested  certain  legis- 
lative powers  in  boards  of  supervisors,  authorizing  them  to  make  laws 
for  the  protection  of  shell  and  other  fish.  In  State  v.  Roberts,  f>9  N. 
II.  2.">G,  which  was  an  indictment  for  taking  fish  out  of  navigable  waters 
out  of  the  season  prescribed  hy  statute,  it  was  said  by  the  court:  "At 
common  law  the  right  of  fishing  in  navigable  waters  was  common  to  all. 
The  taking  and  selling  of  certain  kinds  of  fish  and  game  at  certain  sea- 
sons of  the  year  tended  to  the  destruction  of  the  privilege  or  right  by 
the  destruction  conseqnent  upon  the  unrestrained  exercise  of  the  right. 
This  is  regarded  as  injurious  to  the  community,  and,  therefore,  it  is 
within  the  authority  of  the  legislature  to  impose  restriction  and  limita- 
tion upon  the  time  and  manner  of  taking  fish  and  game,  considered 
valuable  as  articles  of  food  or  merchandise.  For  this  purpose  fish  and 
game  laws  arc  enacted.  The  power  to  enact  such  laws  has  long  been 
exercised,  and  so  beneficially  for  the  public  that  it  ought  not  now  to  be 
called  into  question."  Commonwealth  v.  Chapin.b  Pick.  199  ;  M Cready 
v.  Virginia,  94  U.  S.  391  ;  Vinton  v.  Welsh,  9  Pick.  92;  Common- 
wealth  v.  Essex  Co.,  13  Gray,  248;  Phelps  v.  fioecy,  60  N.  Y.  10; 
Hohjnho.  Co.  v.  Lyman,  l.">  Wall.  ft  00  ;  Gentile  v.  State,  29  Ind.  409; 
State  v.  Lewis,  33  N.  E.  R.  1024. 

As  the  waters  referred  to  in  the  Act  are  unquestionably  within  the 
jurisdiction  of  the  State  of  New  York,  there  can  be  no  valid  objection 
to  a  law  regulating  the  manner  in  which  fishing  in  these  waters  shall  be 
carried  on.  Hooker  v.  Cumminys,  20  Johns.  91.  The  duty  of  pre- 
serving the  fisheries  of  a  State  from  extinction,  by  prohibiting  exhaus- 
tive methods  of  fishing,  or  the  use  of  such  destructive  instruments  as 
arc  likely  to  result  in  the  extermination  of  the  young  as  well  as  the 
mature  fish,  is  as  clear  as  its  power  to  secure  to  its  citizens,  as  far  as 
possible,  a  supply  of  any  other  wholesome  food. 

The  main,  and  only  real  difficulty  connected  with  the  Act  in  question 
is  in  its  declaration  that  any  net,  &c,  maintained  in  violation  of  any 
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law  for  the  protection  of  fisheries,  is  to  be  treated  as  a  public  nuisance, 
"  and  may  be  abated  and  summarily  destroyed  by  any  person,  and  it 
shall  be  the  duty  of  each  and  every  protector  aforesaid  and  every  game 
constable  to  seize,  remove,  and  forthwith  destroy  the  same."  The 
legislature,  however,  undoubtedly  possessed  the  power  not  only  to  pro- 
hibit fishing  by  nets  in  these  waters,  but  to  make  it  a  criminal  offence, 
and  to  take  such  measures  as  were  reasonable  and  necessary  to  prevent 
such  offences  in  the  future.  It  certainly  could  not  do  this  more  effec- 
tually than  by  destroying  the  means  of  the  offence.  If  the  nets  were 
being  used  in  a  manner  detrimental  to  the  interests  of  the  public,  we 
think  it  was  within  the  power  of  the  legislature  to  declare  them  to  be 
nuisances,  and  to  authorize  the  officers  of  the  State  to  abate  them.  Hart 
v.  The  Mayor^  9  Wend.  571  ;  Meeker  v.  Van  Jlensselaer,  15  "Wend. 
397.  An  Act  of  the  Legislature  which  has  for  its  object  the  preserva- 
tion of  the  public  interests  against  the  illegal  depredations  of  private 
individuals  ought  to  be  sustained,  unless  it  is  plainly  violative  of  the 
Constitution,  or  subversive  of  private  rights.  In  this  case  there  can  be 
no  doubt  of  the  right  of  the  legislature  to  authorize  judicial  proceedings 
to  be  taken  for  the  condemnation  of  the  nets  in  question,  and  their  sale 
or  destruction  by  process  of  law.  Congress  has  assumed  this  power  in 
a  large  number  of  cases,  by  authorizing  the  condemnation  of  property 
which  has  been  made  use  of  for  the  purpose  of  defrauding  the  revenue. 
Examples  of  this  arc  vessels  illegally  registered  or  owned,  or  employed 
in  smuggling  or  other  illegal  traffic ;  distilleries  or  breweries  illegally 
carried  on  or  operated,  anil  buildings  standing  upon  or  near  the  boundary 
line  between  the  United  States  anil  another  eouutry,  and  used  as  depots 
for  smuggling  goods.  In  all  these  cases,  however,  the  forfeiture  was 
decreed  by  judicial  proceeding.  But  where  the  property  is  of  little 
value,  and  its  use  for  the  illegal  purpose  is  clear,  the  legislature  may 
declare  it  to  be  a  nuisance,  and  subject  to  summary  abatement.  In- 
stances of  this  are  the  power  to  kill  diseased  cattle  ;  to  pull  down  houses 
in  the  path  of  conflagrations  ;  the  destruction  of  decayed  fruit  or  fish  or 
unwholesome  meats,  of  infected  clothing,  obscene  books  or  pictures,  or 
instruments  which  can  only  be  used  for  illegal  purposes.  While  the 
legislature  has  no  right  arbitrarily  to  declare  that  to  be  a  nuisance 
which  is  clearly  not  so,  a  good  deal  must  be  left  to  its  discretion  in  that 
regard,  and  if  the  object  to  be  accomplished  is  conducive  to  the  public 
interests,  it  may  exercise  a  large  liberty  of  choice  in  the  means  em- 
ployed. Ken-ark;  &  IV icy  Co.  v.  Hunt,  50  N.  J.  Law,  30S  ;  Blaster 
v.  "Miller,  10  Hun,  435;  Mouse's  Case,  12  Coke,  C2  ;  Stone  v.  The 
Mayor,  25  Wend.  173;  Am.  Print  Works  v.  Latcrence,  21  N.  J.  Law, 
218;  Same  v.  Same,  23  Id.  590. 

It  is  not  easy  to  draw  the  line  between  cases  where  property  illegally 
used  may  be  destroyed  summarily  and  where  judicial  proceedings  are 
necessary  for  its  condemnation.  If  the  property  were  of  great  value, 
as,  for  instance,  if  it  were  a  vessel  employed  for  smuggling  or  other 
illegal  purposes,  it  would  be  putting  a  dangerous  power  in  the  hands  of 
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a  custom  officer  to  permit  him  to  sell  or  destroy  it  as  a  public  nuisance, 
and  the  owner  would  have  good  reason  to  complain  of  such  act  as 
depriving  him  of  his  property  without  due  process  of  law.  But  where 
the  property  is  of  trilling  value,  and  its  destruction  is  necessary  to  effect 
the  object  of  a  certain  statute,  we  think  it  is  within  the  power  of  the 
legislature  to  order  its  summary  abatement  For  instance,  if  the  legis- 
lature should  prohibit  the  killing  of  fish  by  explosive  shells,  and  should 
order  the  cartridges  so  used  to  he  destroyed,  it  would  seem  like  belittling 
the  dignity  of  the  judiciary  to  require  such  destruction  to  be  preceded 
by  a  solemn  condemnation  in  a  court  of  justice.  The  same  remark 
might  be  made  of  the  cards,  chips,  and  dice  of  a  gambling-room. 

The  value  of  the  nets  in  question  was  but  815  apiece.  The  cost  of 
condemning  one  (and  the  use  of  one  is  as  illegal  as  the  use  of  a  dozen  ), 
by  judicial  proceedings,  would  largely  exceed  the  value  of  the  net,  and 
doubtless  the  State  would,  in  many  cases,  be  deterred  from  executing 
the  law  by  the  expense.  They  could  only  be  removed  from  the  water 
with  difficulty,  and  were  liable  to  injury  in  the  process  of  removal. 
The  object  of  the  law  is  undoubtedly  a  beneficent  one,  and  the  State 
ought  not  to  be  hampered  in  its  enforcement  by  the  application  of  con- 
stitutional provisions  which  arc  intended  for  the  protection  of  substan- 
tial rights  of  property.  It  is  evident  that  the  efficacy  of  this  statute 
would  be  very  seriously  impaired  by  requiring  every  net  illegally  used 
to  be  carefully  taken  from  the  water,  carried  before  a  court  or  magis- 
trate, notice  of  the  seizure  to  be  given  by  publication,  and  regular  judi- 
cial proceedings  to  be  instituted  for  its  condemnation. 

There  is  not  a  State  in  the  Union  which  has  not  a  constitutional  pro- 
vision entitling  persons  charged  with  crime  to  a  trial  by  jury,  and  yet 
from  time  immemorial  the  practice  has  been  to  try  persons  charged  with 
petty  offences  before  a  police  magistrate,  who  not  only  passes  upon  the 
question  of  guilt,  but  metes  out  the  proper  punishment.  This  has 
never  been  treated  as  an  infraction  of  the  Constitution,  though  techni- 
cally a  person  may  in  this  way  be  deprived  of  his  liberty  without  the 
intervention  of  a  jur\*.  Cat  fun  v.  Witsmi,  127  U.  S.  540,  and  cases 
cited.  So  the  summary  abatement  of  nuisances  without  judicial  process 
or  proceeding  was  well  known  to  the  common  law  long  prior  to  the 
adoption  of  the  Constitution,  and  it  has  never  been  supposed  that  the 
constitutional  provision  in  question  in  this  case  was  intended  to  inter- 
fere with  the  established  principles  in  that  regard. 

Nor  is  a  person  whose  property  is  seized  under  the  Act  in  question 
without  his  legal  remedy.  If  in  fact  his  property  has  been  used  in  vio- 
lation of  the  Act,  he  has  no  just  reason  to  complain  ;  if  not,  he  may 
replevy  his  nets  from  the  officer  seizing  them,  or,  if  they  have  been 
destroyed,  may  have  his  action  for  their  value.  In  such  cases  the  bur- 
den would  be  upon  the  defendant  to  prove  a  justification  under  the 
statute.  As  was  said  by  the  Supreme  Court  of  New  Jersey  in  a  simi- 
lar case  (Am.  Print  Works  v.  Leicmicr,  21  N.  J.  Law,  248,  259)  : 
"The  party  is  not,  in  point  of  fact,  deprived  of  a  trial  by  jury.  The 
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evidence  necessary  to  sustain  the  defence  is  changed.  Even  if  the 
party  were  deprived  of  a  trial  by  jury,  the  statute  is  not,  therefore, 
necessarily  unconstitutional."  Indeed,  it  is  scarcely  possible  that  any 
actual  injustice  could  be  done  in  the  practical  administration  of  the 
Act. 

It  is  said,  however,  that  the  nets  are  not  in  themselves  a  nuisance, 
but  are  perfectly  lawful  acts  of  manufacture,  and  are  ordinarily  used  for 
a  law  ful  purpose.  This  is,  however,  by  no  means  a  conclusive  answer. 
Many  articles,  such,  for  instance,  as  cards,  dice,  and  other  articles  used 
for  gambling  purposes,  are  perfectly  harmless  in  themselves,  but  may 
become  nuisances  by  being  put  to  an  illegal  use,  and  in  such  cases  fall 
within  the  ban  of  the  law  and  may  be  summarily  destroyed.  It  is  true 
that  this  rule  does  not  always  follow  from  the  illegal  use  of  a  harmless 
article.  A  house  may  not  be  torn  down  because  it  is  put  to  an  illegal  use, 
since  it  may  be  as  readily  used  for  a  lawful  purpose  (Elyx.  Supervisors, 
3(5  N.  Y.  297),  but  where  minor  articles  of  personal  property  are  de- 
voted to  such  use  the  fact  that  they  may  be  used  for  a  lawful  purpose 
would  not  deprive  the  legislature  of  the  power  to  destroy  them.  The 
power  of  the  legislature  to  declare  that  which  is  perfectly  innocent  in 
itself  to  be  unlawful  is  beyond  question  (People  v.  West,  100  N.  Y. 
293),  and  in  such  case  the  legislature  may  annex  to  the  prohibited  act 
all  the  incidents  of  a  criminal  offence,  including  the  destruction  of  prop- 
erty denounced  by  it  as  a  public  nuisance. 

In  Weller  v.  Snover,  42  N.  J.  Law,  341,  it  was  held  that  a  fish  war- 
den  for  a  county,  appointed  by  the  Governor,  had  the  right,  under  an  Act 
of  the  Legislature,  to  enter  upon  land  and  destroy  a  fish  basket  con- 
structed in  violation  of  the  statute,  together  with  the  materials  of  which 
it  was  composed,  so  that  it  might  not  again  be  used.  It  was  stated  in 
that  case  that  "  after  a  statute  has  declared  an  invasion  of  a  public 
right  to  be  a  nuisance  it  may  be  abated  by  the  destruction  of  the  object 
used  to  effect  it.  The  person  who,  with  actual  or  constructive  notice 
of  the  law,  sets  up  such  nuisance  cannot  sue  the  officer  w  hose  duty  it 
has  been  made  by  the  statute  to  execute  its  provisions."  So  in  Wil- 
liams v.  Jilaekwall,  2  II.  &  C.  33,  the  right  to  take  possession  of  or 
destroy  any  engine  placed  or  used  for  catching  salmon  in  contravention 
of  law  was  held  to  extend  to  all  persons,  and  was  not  limited  to  con- 
servators or  officers  appointed  under  the  Act. 

It  is  true  there  are  several  cases  of  a  contrary  purport,  Some  of 
these  cases,  however,  may  be  explained  upon  the  ground  that  the  prop- 
erty  seized  was  of  considerable  value  (leek  v.  Anderson,  57  Cal.  251, 
boats  as  well  as  nets;  Dunn  v.  Burleigh,  G2  Me.  24,  teams  and  sup- 
plies in  lumbering  ;  King  v.  Ho  yes,  80  Me.  206,  a  horse)  in  others  the 
court  seems  to  have  taken  a  more  technical  view  of  the  law  than  the 
necessities  of  the  case  or  an  adequate  protection  of  the  owner  required. 
Loury  v.  Iiainwater,  70  Mo.  152;  State  v.  Bobbins,  124  Ind.  308; 
R'ulgeway  v.  West,  60  Ind.  371. 

Upon  the  whole,  we  agree  with  the  Court  of  Appeals  in  holding  this 
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Act  to  be  constitutional,  and  the  judgment  of  the  Supreme  Court  is, 
therefore  Affirmed. 

Mk.  Chief  Justice  Fuller  (with  whom  coneurred  Mr.  Justice  Field 
and  Mr.  Justice  Brewer)  dissenting. 

In  my  opinion  the  legislation  in  question,  so  far  as  it  authorizes  the 
summary  destruction  of  fishing-nets  and  prohibits  any  action  for  dam- 
ages on  account  of  such  destruction,  is  unconstitutional. 

Fishing-nets  are  in  themselves  articles  of  property  entitled  to  the  pro- 
tection of  the  law,  and  I  am  unwilling  to  concede  to  the  legislature  of  a 
State  the  power  to  declare  them  public  nuisances,  even  when  put  to  use 
in  a  manner  forbidden  by  statute,  and  on  that  ground  to  justify  their 
abatement  by  seizure  and  destruction  without  process,  notice,  or  the 
observance  of  any  judicial  form. 

The  police  power  rests  upon  necessity  and  the  right  of  self-protection 
but  private  property  cannot  be  arbitrarily  invaded  under  the  mere  guise 
of  police  regulation,  nor  forfeited  for  the  alleged  violation  of  law  by  its 
owner,  nor  destroyed  by  way  of  penalty  inflicted  upon  him,  without 
opportunity  to  be  heard. 

It  is  not  doubted  that  the  abatement  of  a  nuisance  must  be  limited 
to  the  necessity  of  the  occasion,  and,  as  the  illegal  use  of  fishing-nets 
would  be  terminated  by  their  withdrawal  from  the  water  and  the  public 
be  fully  protected  by  their  detention,  the  lack  of  necessity  for  the  arbi- 
trary proceedings  prescribed  seems  to  me  too  obvious  to  be  ignored. 
Nor  do  I  perceive  that  the  difficulty  which  may  attend  their  removal, 
the  liability  to  injury  in  the  process,  and  their  comparatively  small  value 
ordinarily,  affect  the  principle,  or  tend  to  show  their  summary  destruc- 
tion to  be  reasonably  essential  to  the  suppression  of  the  illegal  use. 
Indeed,  I  think  that  that  argument  is  to  be  deprecated  as  weakening  the 
importance  of  the  preservation,  without  impairment  in  ever  so  slight  a 
degree,  of  constitutional  guarantees. 

I  am,  therefore,  constrained  to  withhold  my  assent  to  the  judgment 
just  announced,  and  am  authorized  to  say  that  Mr.  Justice  Field  and 
Mr.  Justice  Brewer  concur  in  this  dissent.1 

>  See  Slate  v.  Lewis,  33  N.  E.  Rep.  1024  (Ind.,  April,  1893),  holding  valid  a  statute 
making  it  criminal  to  have  in  one's  jx^session  a  gill  net  or  seine,  with  certain  excep- 
tions.   And  so  as  to  gaming  implements,  Hastings  v.  Haug,  85  Mich.  87  (1891  J.  —  Ei>. 
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GODDARD,  Petitioner. 
Supreme  Judicial  Court  ok  Massachusetts.  1835. 

[16  Pick.  504.] 

Petition  for  a  certiorari  to  the  Municipal  Court  for  the  city  of 
Boston. 

In  January  1835,  the  city  marshal  of  Boston  made  a  complaint  to  the 
Police  Court,  in  the  name  of  the  Commonwealth,  against  Goddard,  as 
the  occupant  of  a  house  and  lot  of  land  situate  on  Kingston  Street,  in 
the  city  of  Boston,  and  not  in  that  part  of  the  city  called  South  Boston, 
for  neglecting  and  refusing  to  remove  the  snow  from  the  sidewalk  in 
Kingston  Street,  adjacent  to  his  land.  The  defendant  was  sentenced 
to  pay  a  fine  and  costs,  and  he  appealed  to  the  Municipal  Court. 

At  the  trial  in  that  court  it  was  admitted,  that  the  facts  alleged  in 
the  complaint  were  true.  *S'.  I).  Parker,  County  Attorney,  and  B.  II. 
Curtis,  in  support  of  the  complaint,  read  the  17th  section  of  the  city 
•ordinance  passed  on  August  22,  1833,  viz.,  that  44  the  tenant,  occupant, 
and  in  case  there  shall  be  no  tenant,  the  owner  of  an)-  building  or  lot 
of  land  bordering  on  any  street,  lane,  court,  or  public  place  within  the 
city  (excepting  that  part  of  the  city  called  South  Boston),  where  there 
is  any  footway  or  sidewalk,  shall  after  the  ceasing  to  fall  of  any  snow, 
if  in  the  day  time,  within  six  hours,  and  if  in  the  night  time,  before  two 
of  the  clock  in  the  afternoon  succeeding,  cause  the  same  to  be  removed 
therefrom  ;  and  in  default  thereof  shall  forfeit  and  pay  a  sum  not  less 
than  one  dollar,  and  not  more  than  four  dollars,  for  each  and  ever}'  day 
that  the  same  shall  afterwards  remain  on  such  footway  or  sidewalk  ;  " 
also,  the  clause  from  the  15th  section  of  the  city  charter  (St.  1821, 
c.  110.)  which  declares,  44  that  the  mayor  and  aldermen  and  common 
council  of  the  said  city  shall  have  power  to  make  all  such  needful  and 
salutary  by-laws,  as  towns,  by  the  laws  of  this  Commonwealth,  have 
power  to  make  and  establish;  and  to  annex  penalties,  not  exceeding 
twenty  dollars,  for  the  breach  thereof;"  also  the  clause  in  St.  1785, 
c.  75,  §  7,  which  empowers  the  inhabitants  of  any  town  44  to  make  and 
agree  upon  such  necessary  rules,  orders,  and  by-laws  for  the  direct- 
ing, managing,  and  ordering  the  prudential  affairs  of  such  towns,  as 
they  shall  judge  most  conducive  to  the  peace,  welfare  and  good  order 
thereof."  .  .  . 

The  defendant's  counsel  moved  the  court  to  instruct  the  jury,  that 
the  by-law  in  question  was  inoperative  and  void.  .  .  .  But  the  judge 
instructed  the  jury  that  the  by-law  was  valid  and  effectual.  .  .  . 

The  jury  found  a  verdict  against  the  defendant,  and  he  was  sentenced 
to  pay  a  fine  of  four  dollars  and  costs  of  suit. 

The  defendant  filed  exceptions  to  the  instructions  of  the  judge, 
and  now  petitioned  for  a  certiorari  in  order  that  the  sentence  might  be 
reversed. 
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Barthtt  insisted  on  the  exceptions. 

C.  JJ.  Curtis,  in  bebnlt  of  the  city  of  Boston. 

Shaw,  C.  J.,  delivered  the  opinion  of  the  court.  No  question  is 
made  of  the  facts  in  this  case,  but  it  is  conceded,  that  the  petitioner 
did  not  clear  the  sidewalk  in  front  of  his  land/ in  the  maimer  required 
by  the  by-law  of  the  city,  and  he  justifies  this  on  the  ground  that  the 
law  itsell  is  invalid  and  of  no  binding  force.  For  the  purpose  of  having 
this  question  deliberately  considered,  and  for  the  purpose  of  taking 
several  exceptions  to  the  Course  of  proceedings,  the  petitioner  has 
prayed  for  a  writ  of  certiorari  to  the  Municipal  Court.  .  .  . 

3.  Another,  and  perhaps  the  most  important  objection,  is,  that  the 
by-law  is  one  imposing  a  tax  or  duty  upon  the  citizens,  and  it  is  a  vio- 
lation of  the  Constitution  in  this,  that  it  is  partial,  and  unequal,  and 
contravenes  that  fundamental  maxim  of  our  social  system,  that  all 
burdens  and  taxes  laid  on  the  people  for  the  public  good  shall  be 
equal. 

But  the  court  are  all  of  opiuiou,  that  the  bj'-law  in  question  is  not 
obnoxious  to  this  objection. 

It  is  not  speaking  strictly,  to  characterize  this  city  ordinance  as  a 
law  levying  a  tax,  the  direct  or  principal  object  of  which  is,  the  raising 
of  revenue.  It  imposes  a  duty  upon  a  large  class  of  persons,  the  perform- 
ance of  which  requires  some  labor  and  expense,  and  therefore  indirecth/ 
operates  as  a  law  creating  a  burden.  But  we  think  it  is  rather  to  be 
regarded  as  a  police  regulation,  requiring  a  duty  to  be  performed,  highly 
salutary  and  advantageous  to  the  citizens  of  a  populous  and  closely 
built  city,  and  which  is  imposed  upon  them  because  the)-  arc  so  situated 
as  that  they  can  most  promptly  and  conveniently  perform  it,  and  it 
is  laid,  not  upon  a  few,  but  upon  a  numerous  class,  all  those  who  are  so 
situated,  and  equally  upou  all  who  are  withiu  the  description  composing 
the  class. 

It  is  said  to  be  unequal,  because  it  singles  out  a  particular  class  of 
citizens,  to  wit,  the  owners  and  occupiers  of  real  estate,  and  imposes 
the  duty  exclusively  upon  them. 

If  this  were  an  arbitrary  selection  of  a  class  of  citizens,  without  ref- 
erence to  their  peculiar  fitness  and  ability  to  perform  the  duty,  the 
objection  would  have  great  weight,  as  for  instance,  if  the  expense  of 
clearing  the  streets  of  snow  were  imposed  upon  the  mechanics,  or  mer- 
chants, or  any  other  distinct  class  of  citizens,  between  whose  conveni- 
ence and  accommodation,  and  the  labor  to  be  done,  there  is  no  natural 
relation.  But  suppose  there  is  a  class  of  citizens  who  will  themselves 
commonly  derive  a  benefit  from  the  performance  of  some  public  duty, 
we  can  see  no  inequality  in  requiring  that  all  those  who  will  derive 
such  benefit,  shall  by  a  general  and  equal  law  be  required  to  do  it. 
Supposing  a  by-law  should  require  every  inhabitant,  who  keeps  a  cart, 
truck  or  other  team,  or  a  coach  or  other  carriage,  to  turn  out  himself 
or  send  a  man,  with  one  or  more  horses,  after  each  heavy  fall  of  snow, 
to  assist  in  levelling  it.    Although  other  citizens  would  derive  a  benefit, 
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yet  as  these  derive  some  peculiar  benefit,  accompanied  with  the  ability, 
I  can  at  present  perceive  no  valid  objection  to  a  by-law  requiring  it,  on 
the  ground  of  inequality.  Supposing  a  general  regulation,  that  at 
certain  seasons  of  the  year,  every  shopkeeper  should  sprinkle  the  side- 
walk in  front  of  his  own  shop,  or  sweep  it,  inasmuch  as  he  has  a  peculiar 
benefit,  and  as  the  duty  is  equal  upon  all  who  come  within  the  descrip- 
tion, it  seems  to  us  to  be  equal,  in  the  sense  in  which  the  law  requires 
all  such  burdens  to  be  equal.  And  it  appears  to  us  that  the  case  before 
us  is  similar.  Although  the  sidewalk  is  part  of  the  public  street,  and 
the  public  have  an  easement  in  it,  yet  the  adjacent  occupant  often 
is  the  owner  of  the  fee,  and  generally  has  some  peculiar  interest  in  it, 
and  benefit  from  it,  distinct  from  that  which  he  enjoys  in  common  with 
the  rest  of  the  community.  He  has  this  interest  and  benefit,  often  in 
accommodating  his  cellar-door  and  steps,  a  passage  for  fuel,  and  the 
passage  to  and  from  his  own  house  to  the  street.  To  some  purposes, 
therefore,  it  is  denominated  his  sidewalk.  For  his  own  accommodation, 
he  would  have  an  interest  in  clearing  the  snow  from  his  own  door. 
The  owners  and  occupiers  of  house-lots  and  other  real-estate,  therefore, 
have  an  interest  in  the  performance  of  this  duty,  peculiar  and  somewhat 
distinct  from  that  of  the  rest  of  the  community. 

Besides,  from  their  situation,  they  have  the  power  and  ability  to 
perform  this  duty,  with  the  promptness  which  the  benefit  of  the  com- 
munity requires,  and  the  duty  is  divided,  distributed  and  apportioned 
upon  so  large  a  number,  that  it  can  be  done  promptly  and  effectually, 
and  without  imposing  a  very  severe  burden  upon  any  one.  Supposing 
a  by-law  should  require,  what  is  often  done,  in  practice,  that  upon  an 
alarm  of  fire  in  the  night,  all  householders,  on  streets  leading  to  and 
near  the  fire,  should  exhibit  a  light.  This  would  seem  to  be  reasonable. 
Or  that  all  the  owners  or  occupiers  of  dwelling-houses,  having  a  well 
and  pump,  should  keep  them  in  repair  at  their  own  expense,  to  be  used 
in  ease  of  fire.  It  would  operate  partially,  but  it  seems  to  us  not 
unequal,  in  the  sense  in  which  we  are  using  that  term.  The  city  might 
keep  persons  ready  in  every  street,  to  light  torches  and  flambeaux  in 
case  of  lire,  ami  the  expense  be  paid  from  the  treasury  ;  still,  it  appears 
to  me,  that  as  householders  would  derive  a  benefit  from  the  operation 
of  this  general  regulation,  as  their  local  situation  puts  it  peculiarly 
within  their  power  and  ability  to  perform  it  without  great  expense,  and 
as  it  is  equal  in  its  terms,  it  would  not  be  obnoxious  to  the  charge  of 
being  invalid  for  partiality  and  inequality. 

In  all  these  cases  the  answer  to  the  objection  of  partiality  and  ine- 
quality is,  that  the  duty  required  is  a  duty  upon  the  person  in  respect  to 
the  property  which  he  holds,  occupies  and  enjoys,  under  the  protection 
and  benefit  of  the  laws,  that  it  operates  upon  each  and  all  in  their  turns, 
as  they  become  owners  or  occupiers  of  such  estates,  and  it  ceases  to  be 
required  of  them,  when  they  cease  to  be  thus  holders  and  occupiers  of 
the  estate,  in  respect  to  which  the  duty  is  required.  In  this  respect  it 
is  like  a  land  tax,  or  house  tax,  it  does  not  bear  upon  owners  of  per- 
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sonal  property,  and  therefore  does  not  bear  upon  all  citizens  alike,  but 
is  not  on  that  account  unequal  or  partial,  in  the  sense  contemplated  by 
the  Declaration  of  Kights,  requiring  all  taxes  and  burdens  to  be  equal 
and  impartial. 

The  court  are  all  of  opinion,  that  as  a  by-law,  the  regulation  in  ques- 
tion was  a  reasonable  one,  that  it  was  not  repugnant  to  the  Constitution 
or  laws  of  the  Commonwealth,  and  that  the  conviction  was  right. 

Petition  dismissed. 


GRIDLEY  v.  BLOOM INGTON. 
Supreme  Court  of  Illinois.  1878. 

[88  ///.  554  ] 

Appeal  from  the  Circuit  Court  of  McLean  County. 

Complaint,  under  oath,  was  made,  charging  that  defendant  permitted 
snow  to  remain  upon  the  sidewalk  abutting  on  premises  occupied  by 
him  as  a  "wood  and  stable  lot,"  contrary  to  an  ordinance  of  the  city 
which  provides,  that  "  whoever,  being  the  occupant  of  any  occupied 
premises,  or  the  owner  of  any  vacant  premises,  shall  sulfer  any  snow  to 
remain  on  an}'  sidewalk  or  footway  adjacent  thereto  longer  than  six 
hours  from  the  time  it  ceases  falling,  or  if  the  cessation  be  in  the  night 
time,  then  longer  than  six  hours  after  sunrise  on  the  next  morning,  shall 
be  fined  five  dollars,  and  be  subject  to  a  like  penalty  for  each  day  such 
snow  so  remains  after  the  first  penalty  has  been  incurred." 

Proof  was  made  that  defendant,  on  the  lfith  day  of  February,  1875, 
owned  and  occupied  Lot  3,  in  White's  addition  to  liloornington,  as  a  wood 
and  stable  lot ;  that  there  was  a  sidewalk  on  the  south  side  of  the  lot, 
which  abutted  on  Grove  Street ;  that  defendant  did  not  remove  the 
snow  that  had  fallen  on  the  sidewalk,  two  or  three  days  before,  to  the 
depth  of  several  inches,  within  six  hours  after  sunrise  on  the  dav  men- 
tioned in  the  complaint,  and  that  the  sidewalk  in  question  was  within 
the  corporate  limits  of  the  city. 

It  was  admitted  for  the  defence,  that  White's  addition  to  Hloomington 
was  laid  out  by  James  White  on  the  7th  da}'  of  April,  l.s.'M. 

On  the  trial,  defendant  was  found  guilty,  and  fined  in  the  sum  of  three 
dollars,  and  from  the  judgment  rendered  against  him  defendant  prosecutes 
his  appeal  to  this  court. 

Mr.  E.  M.  Prince,  and  Mcsgra.  Karr  &  Karr,  for  the  appellant 

Mb.  Justice  Scott  delivered  the  opinion  of  the  court :  — 

The  ordinance  under  which  defendant  was  prosecuted,  imposes  a  fine 
upon  any  one  who  shall  permit  snow  to  remain  upon  the  sidewalk  abut- 
ting premises  occupied  or  owned  by  him,  longer  than  a  period  of  six 
hours  after  it  ceases  to  fall,  or  if  the  cessation  is  in  the  night  time,  then 
longer  than  six  hours  after  sunrise  on  the  next  morning.    The  validity 
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of  that  ordinance  is  the  only  question  made  on  the  argument.  It  was 
admitted  the  lot  occupied  by  defendant  was  one  of  an  addition  to 
Iiloomington  that  was  laid  out  in  1H3G,  and  hence  it  follows,  under  the 
decisions  of  this  court,  the  fee  of  the  street  in  front  of  the  premises  was 
either  in  the  original  proprietor  or  in  the  corporation.  Indianapolis, 
Iiloomington  &  Western  li.  R.  Co.  v.  Jlartley,  67  111.  43'J  ;  Gcbhartlt 
v.  Reeves,  7.3  Id.  301. 

The  public  had  an  easement  over  the  street  in  front  of  the  lot  occupied 
and  owned  by  defendant,  and  it  makes  no  difference,  so  far  as  this  deci- 
sion, is  concerned,  whether  the  fee  of  the  street  passed  by  the  plat  and 
dedication  to  the  corporation,  or  whether  it  remained  iu  the  original 
proprietor.  It  is  plain  defendant  has  no  other  interest  in  the  street  in 
front  of  his  property  than  any  other  citizen  of  the  municipality.  The 
same  is  true  of  the  sidewalk.  It  is  a  part  of  the  street  set  apart  for  the 
exclusive  use  of  persons  travelling  on  foot,  and  is  as  much  under  the  con- 
trol of  the  municipal  government  as  the  street  itself.  The  owner  of  the 
adjacent  lot  is  under  no  more  obligation  to  keep  the  sidewalk  free  from 
obstructions,  than  he  is  the  street  in  front  of  his  premises.  He  may 
not  himself  obstruct  either  so  as  to  impede  travel  on  foot  or  in  car- 
riages. It  will  be  conceded  the  citizen  is  not  bound  to  keep  the  street 
in  front  of  his  premises  free  from  snow  or  anything  else  that  might 
impede  travel ;  then,  upon  what  principle  can  he  be  fined  for  not  remov- 
ing snow  or  other  obstruction  from  the  sidewalk  in  which  he  has  no 
interest  other  than  what  he  has  in  common  with  all  other  persons  resi- 
dent in  the  city?  It  is  certainly  not  upon  the  principle  under  which 
assessments  are  made  against  the  owner  for  building  sidewalks  in  front 
of  his  property.  The  cases  are  not  analogous.  Such  assessments  are 
maintained  on  the  ground  the  sidewalk  enhances  the  value  of  the  prop- 
erty, and  to  the  extent  of  the  special  benefits  conferred  they  are  held  to 
be  valid. 

It  would  be  absurd  to  suppose  that  assessments  for  benefits  for  local 
improvements  could  be  enforced  by  fines  or  penalties,  as  in  the  ordi- 
nance under  which  defendant  was  fined.  Nor  do  we  think  this  ordinance 
can  be  upheld  as  an  exercise  of  the  police  power  inherent  in  all  munici- 
pal governments.  It  was  expressly  decided  by  this  court,  in  Oil;/  of 
Ottawa  v.  Spencer,  40  111.  211,  that  local  improvements  of  either  side- 
walks or  streets  cannot  be  compelled,  under  the  general  police  power. 
The  legislature  must  a  fiord  the  necessary  power  for  constructing  all 
needful  improvements,  subject  to  constitutional  limitations;  and  when 
one  mode  of  making  such  improvements  is  sanctioned  by  the  Constitution, 
no  other  can  be  adopted. 

Keeping  streets  and  sidewalks  in  repair,  and  free  from  obstructions 
that  impede  travel  or  render  it  dangerous,  is  referable  to  the  same  power 
as  for  constructing  new  improvements.  The  sidewalk,  as  was  declared 
in  the  case  cited,  is  as  much  a  public  highway,  free  to  the  use  of  all.  as 
the  street  itself,  and,  upon  principle,  it  follows,  the  citizen  cannot  be 
laid  under  obligations,  under  our  laws,  to  keep  it  free  from  obstructions 
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in  front  of  bis  property  at  bis  own  expense,  any  more  (ban  the  street 
itself,  either  by  the  exercise  of  the  police  power  or  by  fines  ami  penalties 
imposed  by  ordinance,  or  by  direct  legislative  action. 

Our  conclusion  is,  the  ordinance  in  question  is  invalid,  and  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 

Judgment  reversed} 

1  The  doctrine  of  this  case  wa*  affirmed  in  Chicago  v.  O'Brien,  111  111.  532  (ISSj) 
Tlio  court  (Sc  iioi.FiELi),  C.  J.)  said :  "It  is  conceded  by  counsel  for  appellant  that 
this  court,  in  Giidi'  i/  v.  City  of  B!oomington,  b8  111.  554,  decided  the  only  question 
involved  iu  this  case  (namely,  the  validity  of  the  ordinance  under  which  the  suit  is 
prosecuted)  against  appellant ;  hut  they  contend  that  decision  is  based  upon  incorrect 
grounds,  and  should  therefore  be  overruled.  They  contend  that  the  ordinance  is  but 
a  proper  police  regulation,  and  that,  as  such,  it  should  1k>  sustained.  In  support  of 
this  positiou  they  cite  D-msnU  el  ur.  v.  Mayor,  etc.,  li>  Ohio,  418;  Barton  v.  Street,  13 
N.J.  (1  Green)  10G;  Mayor,  etc.  v.  Mahcrry,  6  Humph.  .IKS;  Washington  v.  Ma<f-r, 
etc.,  1  Swan  (Tenn.),  177;  Wood  bridge  v.  City  of  Ihtroit,  8  Mich.  274;  and  other 

"  Iu  City  of  Chicago  v.  Lamed,  34  III.  203,  —  a  case  very  elaborately  argued  by  able 
counsel,  —  the  principle  involved  in  the  decisions  of  these  cases  was  carefully  considered, 
and  it  was  held  they  could  not  apply  here,  —  that  they  were  decided  under  constitutions 
so  materially  different  from  ours,  that  the  same  line  of  reasoning  is  not  applicable  to 
both.  And  iu  City  of  Ottawa  v.  Sjwncer,  40  111.  211,  which  was  a  proceeding  to  charge 
the  adjacent  lot-owner  with  the  cost  of  building  a  sidewalk,  the  same  question  was 
again  before  the  court,  and  it  was  then  insisted,  as  it  is  now,  that  the  charges  may  be 
sustained  as  within  the  police  power,  but  the  positiou  was  held  untenable.  In  passiug 
upon  this  point,  it  was  there  said  :  '  It  is  also  urged  that  this  may  be  referred  to  the 
police  power  of  the  State,  which  has  been  delegated  to  the  city,  and  may  therefore  be 
properly  exercised;  and  in  support  of  the  proposition  we  are  referred  to  the  decisions 
of  the  Supreme  Court  of  Tennessee  ;  Mayor,  etc.  v.  Afafierry,  6  Humph.  368;  Washing- 
ton  v.  Tin  Mayor  and  Aldermen  of  Xaxhville,  1  Swan,  177;  White  v.  The  Mayor  and 
Aldermen  of  Sashviiie,  2  Id.  364.  These  cases  go  to  the  length  of  sustaining  the  doc- 
trine contended  for  by  plaintiffs  in  error.  They  announce  the  doctrine  that  such 
improvements  may  be  compelled  under  the  general  police  power.  If  this  be  so,  by  an 
exercise  of  the  same  power  wo  presume  that  the  owner  could  bo  compelled  to  con- 
struct ami  keep  in  repair  public  roads,  bridges,  and  culverts  fronting  upon  or  running 
through  his  lands,  or  the  owner  of  a  city  or  village  lot  could  be  compelled  to  make  and 
repair  the  street  in  front  of  his  property.  A  sidewalk  is  a  portion  of  a  public  high- 
way, appropriated,  it  is  true,  to  pedestrians  alone,  but  still  open  and  free  to  all  ]>er- 
sons  desiring  to  use  and  enjoy  it  as  a  public  highway.  It  is  as  much  a  public  highway 
in  the  mode  of  its  use  .as  the  street  itself.  The  difference  iu  the  manner  of  their  use 
does  not  render  one  public  more  than  the  other.  They  are  lmth  free  to  be  proj>erly 
used  and  enjoyed  by  the  entire  public,  and  are  constructed  aliko  for  their  use.  That 
the  legislature  may  afford  the  necessary  power  of  constructing  such  improvements  so 
essentially  necessary  to  the  comfort  and  convenience  of  the  community  is  apparent  ; 
but  under  our  Constitution  we  think  the  mode  authorized  in  this  case  is  not  sanctioned, 
and  that  the  principles  announced  in  the  case  of  Lamed  v.  The  City  of  Chicago  fully 
govern  and  control  this  case." 

"  I'ven  the  police  power,  comprehensive  as  it  is.  has  some  limitations.  It  cannot  bo 
held  to  sanction  the  taking  of  private  property  for  public  use  without  making  just 
compensation  therefor,  however  essential  this  might  be,  for  the  time,  to  the  public 
health,  safety,  etc.  And  upon  like  principle,  a  purely  public  burden  cannot  be  laid 
upon  a  private  individual,  except  as  authorized  in  eases  to  exercise  the  right  of  eminent 
domain,  or  by  virtue  of  proper  proceedings  to  enforce  special  assessments  or  special 
taxation.  The  drainage  of  malarial  swamps  would  surely  largely  contribute  to  pro- 
mote the  public  health ;  but  could  it  be  contended  that  therefore  the  burden  of  such 
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In  Carthage  v.  Frederick,  122  X.Y.  2G8,  277  (1890),  in  sustaining 
the  constitutionality  of  a  local  ordinance  of  the  same  sort  as  that  in  the 
case  of  Goddard,  Petitioner,  the  Court  of  Appeals  (Second  Division), 
Vaxn',  J.,  said  :  kk  If  this  power  of  local  legislation  can  be  conferred  upon 
the  largest  city  in  the  State,  it  can  also  be  conferred  upon  the  smallest 
village  that  the  legislature  sees  fit  to  incorporate.  In  this  latitude  the 
accumulation  of  snow  upon  sidewalks  in  large  quantities  is  a  matter  of 
course.  Its  presence  retards  travel,  interrupts  business,  and  interferes 
with  the  safety  and  convenience  of  all  classes.  It  is  a  frequent  cause 
of  accidents  and  thus  affects  the  property  of  every  person  who  is  liable 
to  assessment  to  pay  the  damages  caused  by  a  failure  to  remove  it.  But 
how  is  it  possible  for  the  authorities  of  a  large  city,  with  many  hundred 
miles  of  streets,  to  remove  the  snow  in  time  to  prevent  injury  to  those 
who  have  the  right  to  travel  upon  the  sidewalks  unless  they  can  require 
the  owners  and  occupants  of  adjacent  property  to  remove  it?  Every 
man  can  conveniently  and  promptly  attend  to  that  which  is  in  front  of 
his  own  door,  and  it  is  both  reasonable  and  necessary  that  he  should 
be  compelled  to  do  so.  We  think  that  the  ordinance  under  considera- 
tion is  valid  ;  that  it  conflicts  with  no  provision  of  the  Constitution,  and 
that  it  is  the  duty  of  the  courts  to  enforce  it. 

41  In  reaching  this  conclusion,  we  have  not  overlooked  the  case  of 
Gridley  v.  City  of  Bloomington,  88  111.  55-1,  but  have  given  it  the 

drainage  may  bo  laid  upon  some  finale  person  to  be  arbitrarily  selected,  or  upon  those 
who  happen  to  own  the  adjacent  dry  land,  in  disregard  of  the  principles  applicable  to 
special  assessments  and  special  taxation  '  Undoubtedly,  the  allowing  of  ice  or  snow 
to  remain  upon  a  sidewalk  may  bo  declared  a  nuisance,  but  it  must  l>o  a  public  nui- 
sance, and  one,  too,  not  caused  by  the  act  of  the  adjacent  property  holder,  but  solely 
by  the  action  of  the  elements.  No  one  epiostions  the  right  of  the  municipality  to  pro- 
vent  such  uso  of  property  and  such  action  of  the  citizen  as  may  be  injurious  to  tho 
public  ;  but  the  adjacent  lot-owner  has  no  ownership  or  control  of  the  adjacent  street, 
and  this  ordinance  seeks  to  control  the  action  of  uo  one  while  on  the  street.  The  lot- 
owner  is  helil  responsible  solely  and  simply  for  the  accident  of  owning  property  near 
the  nuisance.  He  may  havo  no  more  actual  control  of  the  street,  or  ncrcssiiy  to  use  it, 
than  if  his  property  were  miles  away  ;  still,  he  is  held  responsible  for  a  result  he  could  not 
control,  and  to  the  production  of  winch  he  did  not  even  theoretically  contribute.  The 
<;ist  of  the  whole  argument  is  merely  that  it  is  convenient  to  hold  him  responsible  It 
is  not  perceived  why  it  would  not  be  equally  convenient  to  hold  him  responsible  for  the 
entire  police  government  of  so  much  of  the  street. 

"Counsel  seem  to  wish  to  draw  a  distinction  between  the  present  case  and  the 
ca*es  of  Ctfif  of  Cfn'riKjo  v.  l.nrnrtl,  and  Citif  of  OUivnt  v.  Sfifmrr,  &>ijh  <i ,  upon  the 
ground  that  it  is  hero  neither  sought  to  construct  nor  repair  a  sidewalk,  but  simply  to 
keep  it  in  a  passable  condition.  But  the  difference  is  in  the  extent  and  not  in  the  char- 
acter of  the  burden  sought  to  be  imposed.  The  principle  is  precisely  the  same  in  each 
case.  The  object  is  to  fit  the  streets,  or  so  mucb  as  is  occupied  by  sidewalks,  for  travel ; 
and  if  the  power  to  compel  tho  private  person  to  accomplish  this  result  exists  at  all.  it 
must  extend  to  the  necessary  means  in  each  case.  It  is  impossible  to  point  out  why 
the  removal  of  a  suow-hauk  should  rest  on  a  different  principle  from  that  applicable  to 
filling  a  hole,  or  nailing  down  a  board. 


"  We  arc  satisfied  with  the  entire  correctness  of  the  rnling  in  (iridlrif  v.  City  of 
llloomimjton,  supra,  and  being  so  satisfied,  the  judgment  below  must  be  affirmed." 


Judfjmtnt  affirmed. 


Dickey,  Sheldos,  aud  Craig,  JJ.,  dissenting.  —  Ed. 
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attention  to  which  it  is  entitled  by  the  high  standing  of  the  court  that 
decided  it.  The  argument  upon  which  the  opinion  in  that  case  rests  is 
that,  as  the  fee  of  the  street  was  in  the  corporation,  and  the  sidewalk 
was  a  part  of  the  street,  the  lot-owner  had  no  more  interest  in  the  side- 
walk in  front  of  his  premises  than  any  other  citizen  of  the  municipality, 
because  it  was  set  apart  for  the  exclusive  use  of  persons  travelling  on 
foot  and  was  as  much  under  the  control  of  the  municipal  government  as 
the  street  itself. 

44  We  are  unable  to  yield  to  this  reasouing,  because  it  overlooks  not 
only  the  public  safety  and  general  convenience,  but  also  the  peculiar 
iuterest  that  every  owner  or  occupant  of  real  property  has  in  a  clean 
sidewalk  in  front  of  his  own  premises.  Whatever  adds  to  the  usefulness 
of  a  sidewalk  adds  both  to  the  rental  and  permanent  value  of  the  adja- 
cent lot 

44  After  carefully  examining  all  of  the  questions  presented  by  counsel, 
we  think  the  judgment  should  be  affirmed." 
All  concur  except  Follett,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 


REINKEN  v.  FUEHRING. 
Supreme  -Court  of  Indiana.  1891. 

[130  hid.  .182.] 

Appeal  from  Circuit  Court,  Marion  Count}- ;  E.  A.  Brown,  Judge. 

Action  by  Fred.  Fuehring  and  others  against  Henry  Reinken,  Sr.,  to 
foreclose  a  lien  on  defendant's  real  estate.  Defendant  appeals  from  a 
judgment  overruling  his  demurrer  to  the  complaint.  Affirmed. 

Denny  &  Elliott,  for  appellant. 

Augustus  L.  Mason,  for  appellees. 

Coffey,  J.  The  appellees  brought  this  suit  in  the  Marion. County 
Circuit  Court  to  foreclose  a  lien  for  the  amount  assessed  against  the 
appellant's  real  estate  for  sweeping  the  street  in  front  of  his  property 
in  the  city  of  Indianapolis,  under  a  contract  made  between  the  city  and 
the  appellees  pursuant  to  the  provisions  of  the  city  charter.  A  demurrer 
to  the  complaint  was  overruled,  and  the  appellees  had  judgment,  from 
which  this  appeal  is  prosecuted.  The  charter  of  the  city  of  Indianapolis 
is  found  in  Acts  Gen.  Assem.  1891,  p.  137.  It  provides  for  the  mode 
of  improving  the  streets,  and  the  payment  for  such  improvements  ;  and 
confers  on  the  city,  through  its  proper  officers,  the  power  to  make  con- 
tracts for  sprinkling  and  sweeping  such  streets  in  the  city  as  it  may 
deem  proper,  and  to  assess  against  the  property  holders  abutting  on 
such  streets  the  cost  of  such  sprinkling  and  sweeping.  The  only  ques- 
tion before  us  for  decision  relates  to  the  constitutional^}-  of  so  much  of 
the  Act  as  authorizes  the  city  to  contract  for  sprinkling  and  sweeping 
the  streets  at  the  cost  of  the  property  holders  along  the  line  of  such 
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streets,  it  being  contended  by  the  appellant  that  these  provisions  are 
unconstitutional  for  the  reasons:  First.  That  it  violates  the  provision 
of  our  State  Constitution  requiring  an  equal  and  uniform  rate  of  taxation. 
Second.  Heeause,  even  if  the  city  has  power  to  compel  abutting  property 
owners  to  pay  for  sweeping  the  streets  in  front  of  their  property,  it  has 
.  no  power  to  compel  them  to  do  so,  and  at  the  same  time  compel  them 
to  pay  into  the  general  fund  a  part  of  the  costs  of  eleaning  other  streets, 
as  provided  for  in  the  Act.  Third.  Heeause  the  proceeding  which  the 
Act  attempts  to  authorize  amounts  to  a  taking  of  private  property  with- 
out due  compensation  and  due  process  of  law. 

To  support  his  contention  as  to  the  first  proposition  presented,  the 
appellant  relies  to  some  extent  upon  the  case  otGridley  v.  City  of  Bloom- 
in<jton,  88  111.  554,  and  the  ease  of  City  of  Chicago  v.  O'Brien,  1 1 1  111. 
532.  These  cases  hold  that  an  ordinance  making  it  the  duty  of  the 
owner  or  person  occupying  premises  abutting  upon  a  street  to  keep  the 
sidewalks  free  from  snow  and  ice,  and  providing  for  the  enforcement  of 
such  ordinance  by  the  infliction  of  penalties,  is  void.  The  cases  seem 
to  rest  principally  upon  the  peculiarity  of  the  laws  of  the  State  of  Illinois, 
under  which  the  lot-owner  does  not  own  the  fee  in  the  street.  The  last 
case,  however,  was  deeided  by  a  divided  court,  three  of  the  judges  refus- 
ing to  concur  in  the  conclusion  readied.  The  authorities  make  a  clear 
distinction  between  the  word  "taxation"  and  the  word  "assessment." 
"'Taxes'  arc  impositions  for  purposes  of  general  revenue.  'Assess- 
ments' are  special  and  local  impositions  upon  property  in  the  immediate 
vicinity  of  an  improvement  for  the  public  welfare,  which  are  necessary 
to  pay  for  the  improvement,  and  laid  with  reference  to  the  special  benefit 
which  such  property  derives  from  the  expenditure."  Palmer  v.  Siump/t, 
29  Ind.  329.  This  distinction  is  recognized  in  nearly  all  the  States  of 
the  Union.  For  a  collection  of  the  authorities  upon  this  subject  see 
the  case  above  cited.  The  assessment,  therefore,  made  against  the 
owners  of  property  along  the  streets  required  to  be  swept  under  the  Act 
in  question,  to  pay  the  expense  of  such  sweeping,  is  not  a  tax.  but  a 
local  assessment. 

The  question  is  then  presented  as  to  whether  a  local  assessment  for 
this  purpose  can  be  sustained  under  our  Constitution.  If  it  can  be  sus- 
tained at  all,  it  must  be  upon  the  grounds  that  it  is  the  proper  exercise 
of  the  police  power  of  the  State,  and  a  special  benefit  to  t he  abutting 
property  owner.  The  power  of  a  municipal  corporation  to  order  side- 
walks of  a  particular  kind,  and  to  assess  against  the  abutting  property 
owner  an  amount  necessary  to  pay  for  the  same,  and  to  pay  for  keeping 
the  same  in  repair  and  proper  condition  for  the  use  of  the  public,  is 
generally  upheld  upon  the  ground  that  it  is  proper  exercise  of  the  police 
power  of  the  State.  Goddard,  Petitioner.  10  Pick.  501;  Palmer  v. 
Hay,  0  Colo.  100;  Cooley,  Tax*n,  pp.  390,  397;  State  v.  Mayor,  37 
N.  j.  Law,  423;  Kirby  v.  liayhtnn,  14  Gray.  252;  Pedrirk  v.  Bailey, 
12  Gray,  103;  Moore  v.  Gadsden,  93  X.  V.  12;  Hartford  v.  Tah  a'tt, 
48  Conn.  525.  Judge  Cooley  says  :  "The  cases  for  assessments  for  the 
vol..  i.  —  53 
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construction  of  walks  by  the  side  of  streets  in  cities  and  other  populous 
places  are  mole  distinctly  referable  to  the  police  power.  These  foot- 
walks  are  not  only  required,  as  a  rule,  to  be  put  and  kept  in  proper 
condition  for  use  by  the  adjacent  proprietors,  but  it  is  quite  customary 
to  confer  by  the  municipal  charters  full  authority  upon  the  municipalities 
to  order  walks  of  a  kind  and  quality  by  them  prescribed  to  be  constructed 
by  the  owners  of  adjacent  lots,  at  their  own  expense,  within  a  time  lim- 
ited by  the  order  for  the  purpose  ;  and  that,  in  case  of  their  failure  so 
to  construct  them,  it  shall  be  done  by  the  public  authorities,  and  the 
cost  collected  from  such  owners,  or  made  a  lien  upon  their  property. 
AVlien  this  is  done,  the  duty  must  be  looked  upon  as  a  regulation  of 
polite,  made  because  of  the  peculiar  interest  such  owners  have  in  the 
walks,  and  because  their  situation  gives  them  peculiar  fitness  and  ability 
for  the  performing  with  promptness  and  convenience  the  duty  of  putting 
them  in  a  proper  state,  and  afterwards  keeping  them  in  a  condition 
suitable  for  use."  Cooley,  Tax'n,  supra. 

Assuming,  as  held  by  these  authorities,  that  the  power  to  make  local 
assessments  to  pay  for  local  improvements  or  benefits  is  to  be  referred 
to  the  police  power  of  the  State,  we  are  naturally  led  to  inquire  whether 
the  assessments  provided  for  in  the  charter  now  under  consideration 
amounts  to  a  taking  of  private  property  without  compensation,  and 
without  due  process  of  law,  as  contended  by  the  appellant.  Mr.  Sedgwick, 
in  his  valuable  work  on  Statutory  and  Constitutional  Law,  435,  says : 
"The  clause  prohibiting  the  taking  of  private  property  without  compen- 
sation is  not  intended  as  a  limitation  of  the  exercise  of  those  police 
powers  which  are  necessary  to  the  tranquillity  of  every  well-ordered 
community,  nor  of  that  general  power  over  private  property  which  is 
necessary  for  the  orderly  existence  of  all  governments.  It  has  always 
been  held  that  the  legislature  ma\-  make  police  regulations,  although 
they  may  interfere  with  the  full  enjoyment  of  private  property,  and 
though  no  compensation  is  given."  .  .  .  [Here  follows  a  citation  from 
1  Dillon,  Munic.  Corp.  212,  and  a  statement  of  the  cases  of  Goddard, 
Petitioner,  and  Carthage  v.  Frederick.'] 

The  principles  which  rule  the  cases  above  cited  cannot,  in  our  opin- 
ion, be  distinguished  from  the  principles  which  rule  the  case  at  bar. 
Of  course,  it  is  not  claimed  that  in  the  exercise  of  the  police  power  such 
assessments  could  be  made  and  collected  from  the  abutting  property 
owner  unless  he  had  a  special  interest  and  derived  a  special  benefit 
therefrom,  not  enjoyed  by  the  public  in  general ;  but  if  he  has  a  special 
interest  in  the  improvement  of  the  street  and  sidewalk,  and  in  keeping 
them  free  from  snow  and  ice,  so  he  has  a  special  interest  in  keeping  them 
free  from  accumulating  filth.  It  is  matter  of  common  observation,  of 
which  we  must  take  notice,  that  property  located  upon  well-improved 
streets,  kept  clean,  is  more  desirable  than  property  on  unimproved 
streets  where  mud  and  filth  are'  permitted  to  accumulate  and  obstruct 
their  use.  It  is  safe  to  assert,  we  think,  that  keeping  a  street  clean 
adds  to  the  rental,  if  not  to  the  permanent  value,  of  property  located 
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thereon  ;  and  for  this  reason,  among  others,  the  abutting  property  owner 
has  a  special  interest  in  such  cleaning,  not  enjoyed  by  the  general  com- 
munity. For  the  reason  that  the  public  in  general  has  an  interest  in 
keeping  the  streets  free  from  filth,  the  city  may?  in  exercising  the  police 
power  conferred  upon  it  by  the  State,  order  them  swept;  and  for  the 
further  reason  that  the  abutting  property  owner  derives  a  benefit  from 
such  sweeping  not  enjoyed  by  the  general  public,  he  may  be  required 
by  assessments  to  pay  the  expenses  incident  to  such  sweeping.  It  fol- 
lows from  what  we  have  said  that  the  assessments  provided  fur  by  the 
Act  under  consideration  do  not  amount  to  a  taking  of  private  property 
without  compensation  and  without  due  process  of  law. 

Assessments  of  the  kind  we  are  now  considering  are  made  upon  the 
principle  that  the  person  assessed  is  benefited  in  the  increased  value  of 
his  property,  either  rental  or  permanent,  over  and  above  the  benefits 
received  by  the  public,  in  a  sum  equal  to  the  amount  he  is  required  to 
pay.  It  is  upon  this  theory  alone  that  they  can  be  sustained.  If  the 
property  owner  is  fully  compensated  for  his  outlay  in  the  enhanced  value 
of  his  property,  we  see  no  reason  why  he  may  not  be  taxed  generally, 
also,  with  the  balance  of  the  public,  for  cleaning  other  streets  in  which 
the  public  alone  have  an  interest,  and  which  are  not,  and,  indeed,  cannot 
be,  swept  as  the  streets  upon  winch  his  property  abuU.  We  are  not 
able  to  perceive  how  such  a  tax  would  be  unjust  or  inequitable,  inas- 
much as  he  receives  as  much  lx'nefit  therefrom,  in  contemplation  of  law, 
as  any  other  member  of  the  community.  As  he  has  been  fully  compen- 
sated for  his  outlay  in  sweeping  the  street  upon  which  his  property  is 
situated,  he  should  not  be  heard  to  complain  of  such  payment  when 
called  upon  to  bear  his  portion  of  other  public  burdens.  Xor  do  we 
think  the  fact  that  the -statute  contemplates  the  sweeping  of  the  cross- 
ings renders  it  invalid.  It  cannot  be  said  that  the  property  owners  do 
not  receive  a  special  benefit  from  keeping  them  clean.  Sweeping  the 
street  in  front  of  the  property  woidd  be  of  little  benefit  if  filth  and  rub- 
bish were  permitted  to  accumulate  upon  the  crossings,  so  as  to  render 
them  unfit  for  use.  If  the  property  does  in  fact  receive  a  special  benefit 
from  sweeping  the  crossings,  there  is  no  reason  why  those  who  are  thus 
benefited  should  not  pa}*  the  expenses.  Having  carefully  examined  all 
the  objections  urged  against  the  validity  of  so  much  of  the  statute  as  is 
here  called  in  question,  we  have  reached  the  conclusion  that  it  is  not 
unconstitutional,  and  that  the  court  did  not,  therefore,  err  in  overruling 
a  demurrer  to  the  complaint  before  us.  Judgment  ojfinned. 

Elliott,  C.  J.,  took  no  part  in  the  decision  of  this  cause. 
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COMMONWEALTH  v.  CARTER. 
Supreme  Judicial  Coukt  of  Massachusetts.  1882. 

[132  J/cim.  12.] 

Indictment  for  au  assault,  on  September  28,  1880,  upon  Martin 
Grittm,  an  inspector  of  milk,  while  said  Griflin  was  in  the  discharge  of 
his  duty  as  such  inspector.  .  .  . 

The  jury  returned  a  verdict  of  guilty ;  and  the  defendant  alleged 
exceptions. 

J.  1).  Thomson,  for  the  defendant. 

C.  II.  Harrows,  Assistant  Attorney-General  (G.  Marston,  Attor- 
ney-General, with  him),  for  the  Commonwealth. 

Field,  J.  The  only  question  argued  in  this  case  is  the  constitution- 
ality of  the  St.  of  1-stM,  c.  122.  §  2,  so  far  as  it  authorizes  inspectors 
of  milk  to  "  enter  any  place  where  milk  is  stored  or  kept  for  sale,  and 
all  carriages  used  in  the  conveyance  of  milk ;  and  whenever  they  have 
reason  to  believe  any  milk  found  therein  is  adulterated,  they  shail  take 
specimens  thereof  and  cause  the  same  to  be  analyzed,  or  otherwise 
satisfactorily  tested,  the  result  of  which  they  shall  record  and  preserve 
as  evidence." 

It  is  contended  that  this  provision  is  unconstitutional,  because  it 
authorizes  the  taking  of  property  without  consent  or  compensation; 
warrants  unreasonable  searches  and  seizures  :  compels  one  to  furnish 
evidence  against  himself:  and  is  not  within  the  police  power  of  the 
•  Commonwealth.  An  analysis  of  a  specimen  of  milk  offered  for  sale  is 
an  appropriate  means  of  carrying  into  effect  the  various  provisions  of 
the  statutes  regulating  the  sale  of  milk  in  this  Commonwealth.  In  the 
case  at  bar,  the  can  of  milk  was  taken  from  a  carriage  used  in  the  con- 
veyance of  milk,  and  it  is  unnecessary  to  consider  whether  the  words 
of  the  section  "  place  where  milk  is  stored  or  kept  for  sale"  may 
or  may  not  include  a  dwelling-house,  and  whether,  if  construed  to 
include  a  dwelling  house,  they  do  not  purport  to  give  a  power 
which  the  legislature  could  not  give,  because  the  clause  authorizing  an 
entry  into  any  place  where  milk  is  stored  or  kept  for  sale  is  separable 
from  that  which  authorizes  an  entry  into  all  carriages  used  in  the  con- 
veyance of  milk.  Neither  is  the  power  granted  in  violation  of  the  pro- 
vision of  art.  12  of  the  Declaration  of  Rights,  that  no  subject  shall  l>c 
compelled  to  accuse,  or  furnish  evidence  against  himself.  If  the  seizure 
is  such  as  is  authorized  by  the  Constitution  and  a  law  passed  in  pursu- 
ance thereof,  the  fact  that  the  thing  seized  may  be  used  in  evidence  in 
a  criminal  charge  against  the  person  from  whose  possession  it  is  taken, 
does  not  render  the  seizure  itself  a  violation  of  the  Declaration  of 
Rights.  Commonwealth  v.  Dona,  2  Met.  329,  337.  If  the  statute 
had  required  that  all  milk  offered  for  sale  should  first  be  inspected,  it 
would  hardly  be  contended  that  the  trifling  injury  to  property  occa- 
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sioncd  by  taking  samples  for  inspection  would  be  such  a  taking  of 
private  property  for  public  use  as  to  require  that  compensation  be 
made  therefor.  Such  an  injury  to  property  is  a  necessary  incident  to 
the  enforcement  of  reasonable  regulations  atrectiug  trade  in  food. 
Private  property  is  held  subject  to  the  exercise  of  such  public  rights, 
for  the  common  benefit ;  and  iu  the  case  of  licensed  dealers  in  merchan- 
dise, the  injury  sutfered  by  inspection  is  accompanied  by  advantages 
which  must  be  regarded  as  a  sullieient  compensation.  B<inn»ft  v. 
Cambridge,  120  Mass.  438,  141.  Instead  of  requiring  all  milk  offered 
for  sale  to  be  first  inspected,  the  legislature  for  obvious  reasons  has 
permitted  licensed  dealers  to  sell  milk  without  inspection,  has  imposed 
penalties  for  selling  adulterated  milk,  has  defined  what  shall  be  deemed 
adulterated  milk,  and  has  provided  that  when  the  inspector  of  milk  has 
reason  to  believe  that  any  milk  has  been  adulterated  he  may  take  speci- 
mens thereof  in  order  that  by  analysis  or  otherwise  he  may  determine 
whether  the  milk  has  been  adulterated.  Such  a  seizure  of  milk  for  the 
purposes  of  examination  is  a  reasonable  method  of  inspection,  and  does 
not  require  a  warrant.  It  is  a  supervision  under  the  laws  by  a  public 
officer  of  a  trade  which  concerns  the  public  health,  and  is  within  the 
police  power  of  the  Commonwealth.  Commonwealth  v.  Durey,  126 
Mass.  269.    Junes  v.  Hoot,  6  Gray,  435. 

There  is  nothing  in  this  case  which  requires  us  to  determine  the 
rights  of  the  defendant,  if  the  inspector  had  attempted  to  take  a  larger 
quantity  of  milk  for  analysis  than  was  reasonably  necessary  for  the 
performance  of  his  duties.  We  have  not  found  it  necessary  to  con- 
sider whether  the  defendant,  by  voluntarily  accepting  a  license  to  sell 
milk,  has  not  assented  to  the  conditions  and  regulations  which  the 
legislature  has  seen  fit  to  impose  upon  the  exercise  of  the  trade 
licensed.  See  Pitkin  v.  Sprinyjield,  112  Mass.  509;  Berth  off  v. 
O'Reilly,  74  N.  Y.  509,  517.  Exceptions  overruled. 


PEOPLE  v.  EWER. 
New  Yokk  Court  of  Appeals.  1894. 

[36  Northeastern  Reporter,  4.] 

Appeal  from  Supreme  Court,  General  Term,  first  department.  .  .  . 

Charlotte  Ewer  was  arrested  upon  a  police  magistrate's  warrant, 
charged  with  a  misdemeanor  in  violating  section  292  of  the  Penal  Code 
by  exhibiting  her  child,  Mildrcii  Ewer,  as  a  dancer  at  the  Broadway 
Theatre  in  New  York  City.  The  examination  before  the  magistrate 
sustained  the  charge,  and  showed  that  she  was  of  the  age  of  seven 
years,  and  went  by  the  stage  name  of  "  La  Regaloncita ;  "  that  she 
was  clad  in  the  usual  style  of  the  ballet-dancer,  in  a  low-necked,  sleeve- 
less, and  short  dress,  and  wore  purple  tights  ;  that  she  danced  upon  the 
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stage  to  the  music  of  an  orchestra,  elevating  her  legs,  moving  upon  her 
toes,  and  posturing  with  her  figure.  Her  mother,  being  held  upon  the 
charge,  sued  out  writs  of  habeas  corpus  and  certiorari,  to  which  the  mag- 
istrate made  return  of  his  proceedings,  etc.  The  prisoner  demurred  to 
the  return  ;  alleging  that  there  were  no  sufficient  grounds  for  holding  her, 
and  that  the  statute  under  which  she  was  arrested  was  unconstitutional. 
The  provisions  of  the  Code  under  which  this  arrest  was  made  read  that  "  a 
person  who  .  .  .  exhibits  ...  a  female  child  apparently  or  actually 
under  the  age  of  fourteen  years,  ...  or  who,  having  the  care,  etc.,  of 
such  a  child  as  parent,  etc.,  ...  in  any  way  consents  to  the  employ- 
ment or  exhibition  of  such  a  child  either  as  ...  a  dancer  ...  or  iu 
a  theatrical  exhibition  ...  or  in  any  .  .  .  exhibition  dangerous  or 
injurious  to  the  life,  limb,  health  or  morals  of  the  child  ...  is  guilty 
of  a  misdemeanor."  At  the  Special  Term  the  writs  were  dismissed,  and 
the  prisoner  was  remanded.  The  order  of  that  court  was  affirmed  at 
the  General  Term,  and  the  defendant  has  appealed  to  this  court. 

A.  J.  Dittenhoefer  and  David  (Jerbei\  for  appellant.  l)e  Luncey 
Nicoll,  Dist.  Atty.  (Elbridye  T.  Gerry,  of  counsel),  for  the  people. 

Guav,  J.  The  question  we  shall  determine  upon  this  appeal  is 
whether  the  statute  under  which  the  appellant  was  arrested  violates 
any  just  and  personal  rights  secured  to  her  by  the  Constitution  of  the 
State.  If  it  is  such  an  interference  with  the  legal  relation  of  parent 
and  child  as  exceeds  the  limits  within  which  the  legislature,  exercising 
the  sovereign  power  of  the  State,  may  regulate  and  control  that  rela- 
tion, then  it  is  the  duty  of  the  courts  to  declare  its  unconstitutionality ; 
but,  if  it  is  within  a  proper  and  legitimate  exereise  of  legislative  func- 
tions, the  courts  may  not  interfere.  This  question  falls  within  those 
which  are  classified  under  the  head  of  the  police  power  of  the  State. 
The  extent  of  the  exercise  of  that  power,  with  which  the  legislature  is 
invested,  and  which  it  has  so  freely  exerted  in  many  directions,  within 
constitutional  limits,  is  a  matter  resting  in  discretion,  to  be  guided  by 
the  wisdom  of  the  people's  representatives.  It  is  difficult,  if  not  im- 
possible, to  define  the  police  power  of  a  State,  or,  under  recent  judi- 
cial decisions,  to  say  where  the  constitutional  boundaries  limiting  its 
exercise  are  to  be  fixed.  It  is  a  power  essential  to  be  conceded  to  the 
State,  in  the  interest,  and  for  the  welfare,  of  its  citizens.  We  may 
say  of  it  that  when  its  operation  is  in  the  direction  of  so  regulating  a 
rise  of  private  property,  or  of  so  restraining  personal  action,  as  mani- 
festly to  secure  or  to  tend  to  the  comfort,  prosperity  or  protection  of 
the  community,  no  constitutional  guarantee  is  violated,  and  the  legisla- 
tive authority  is  not  transcended.  But  the  legislation  must  have  some 
relation  to  these  ends  ;  for,  to  quote  the  expressions  of  Mr.  Justice 
Field  in  the  Slaughter- House  Cases,  1G  Wall.  3G,  tk  under  the  mere 
guise  of  police  regulations,  personal  rights  and  private  property  cannot 
be  arbitrarily  invaded."  In  People  v.  Kiwj,  110  N.  Y.  418,  18  N.  E. 
245,  it  was  well  observed  by  Judge  Andrews:  "By  means  of  this 
power  the  legislature  exercises  a  supervision  over  matters  atfecting  the 
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common  weal.  ...  It  may  be  exerted  whenever  necessary  to  secure 
the  peace,  good  order,  health,  morals,  and  general  welfare  of  the  com- 
munity, and  the  propriety  of  its  exercise,  within  constitutional  limits, 
is  purely  a  matter  of  legislative  discretion,  with  which  courts  cannot 
interfere."  The  assumption  of  the  exercise  of  this  extraordinary  and 
very  necessary  power  has  been  the  subject  of  severe  criticism  in  the 
opinions  of  judges,  when  it  has  been  sought  thereby  to  regulate  and 
control  in  the  interest  of  the  public  the  conduct  of  corporate  or  indi- 
vidual business  transactions.  Mtinn  v.  State  of  Illinois,  94  U.  S.  113, 
may  be  referred  to  as  starting  a  current  of  authority  in  this  country. 
But  no  such  criticism  can  find  just  grounds  for  cavilling  at  legislation 
whose  ends  clearly  tend  to  promote  the  health  or  moral  well-being  of 
the  members  of  society.  To  that  class  of  legislation  this  statute 
belongs.  By  preventing  the  exhibition  of  children  of  tender  and  im- 
mature age  upon  the  theatrical  or  other  public  stage,  the  legislature  is 
exercising  that  right  of  supervision  and  control  over  the  child  which  in 
every  civilized  State  inheres  in  the  government,  and  which  nothing  in 
the  legal  relations  of  parent  and  child  should  be  deemed  to  forbid. 
The  proposition  is  indisputable  that  the  custody  of  the  child  by  the 
parent  is  within  legislative  regulation.  The  parent,  by  natural  law, 
is  entitled  to  the  custody  and  care  of  the  child,  and,  as  its  natural 
guardian,  is  held  to  the  performance  of  certain  duties.  To  society, 
organized  as  a  State,  it  is  a  matter  of  paramount  interest  that  the 
child  shall  l>e  cared  for,  and  that  the  duties  of  support  and  education 
be  performed  by  the  parent  or  guardian,  in  order  that  the  child  shall 
become  a  healthful  and  useful  member  of  the  community.  It  has  been 
well  remarked  that,  the  better  organized  and  trained  the  race,  the  better 
it  is  prepared  for  holding  its  own.  Hence  it  is  that  laws  are  enacted 
looking  to  the  compulsory  education  by  parents  of  their  children,  and 
to  their  punishment  for  cruel  treatment,  and  which  limit  and  regulate 
the  employment  of  children  in  the  factory  and  the  workshop,  to  prevent 
injury  from  excessive  labor.  It  is  not,  and  cannot  be,  disputed  that  the 
interest  which  the  State  has  in  the  physical,  moral,  and  intellectual  well- 
being  of  its  members  warrants  the  implication  and  the  exercise  of  every 
just  power  which  will  result  in  preparing  the  child,  in  future  life,  to  sup- 
port itself,  to  serve  the  State,  and,  in  all  the  relations  and  duties  of 
adult  life,  to  perform  well  and  capably  its  part.  .  .  . 

The  learned  counsel  for  the  appellant  does  not,  in  the  main,  contest 
the  right  and  the  duty  of  the  State  to  protect,  and  to  promote  by  ade- 
quate legislation,  the  health  and  morals  of  its  citizens,  but  bases  his 
arguments  here  upon  the  proposition,  substantially,  that  the  legislature 
cannot  take  from  parents  the  right  to  employ  their  children  in  any  law- 
ful occupation,  not  indecent  or  immoral,  or  dangerous  to  life,  limb, 
health,  or  morals.  That  proposition  may  be  readily  conceded.  It  is 
true  enough  that  if  the  court  could  say  that  this  legislation  wa*  an 
arbitrary  exercise  of  the  legislative  power,  depriving  the  parent  of  a 
right  to  a  legitimate  use  of  his  child's  services,  —  that,  while  ostensibly 
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ibr  the  promotion  of  the  well-being  of  children,  in  reality  it  strikes  at 
an  inalienable  right  or  at  the  personal  liberty  of  the  citizen,  and  but 
remotely  concerned  the  interests  of  the  community,  —  it  would  be  its 
duty  to  so  pronounce,  and  to  declare  its  invalidity.  Hut  this  legislation 
has  no  such  destructive  effect  or  tendency.  It  does  not  deprive  the 
parent  of  the  child's  custody,  nor  does  it  abridge  any  just  rights.  It 
interferes  to  prevent  the  public  exhibition  of  children,  under  a  certain 
age,  in  spectacles  or  performances  which,  by  reason  of  the  place  or 
hour,  of  the  nature  of  the  acts  demanded  of  the  child  performer,  and 
of  the  surroundings  and  circumstances  of  the  exhibition,  are  deemed  by 
the  legislature  prejudicial  to  the  physical,  mental,  or  moral  well-being 
of  the  child,  ami  hence  to  the  interests  of  the  State  itself.  Take  the 
facts  of  this  case,  and  they  seem  sufficiently  to  warrant  the  interference 
of  the  law.  It  is  not  necessary  to  reason  upon  them.  The  scanty 
dress  of  the  ballet-dancer,  the  pirouetting  and  the  various  other  de- 
scribed movements  with  the  limbs,  and  the  vocal  efforts  cannot  be  said 
to  be  without  possible  prejudice  to  the  physical  condition  of  the  child, 
while  iu  the  glare  of  the  footlights,  the  tinsel  surroundings,  and  the 
incense  of  popular  applause,  it  is  not  impossible  that  the  immature 
mind  should  contract  such  unreal  views  of  existence  as  to  unfit  it  for 
the  stern  realities  and  exactions  of  later  life.  The  statute  is  not  to  be 
construed  as  applying  only  when  the  exhibition  offends  against  morals 
or  decency,  or  endangers  life  or  limb,  by  what  is  required  of  the  child 
actor.  Its  application  is  to  all  public  exhibitions  or  shows.  That  any 
and  all  such  shall  be  deemed  prejudicial  to  the  interests  of  the  child, 
and  contrary  to  the  policy  of  the  State  to  permit,  was  for  the  legisla- 
ture to  consider  and  say. 

The  right  to  personal  liberty  is  not  infringed  upon  because  the  law 
imposes  limitations  or  restraints  upon  the  exercise  of  the  faculties  with 
which  the  child  may  be  more  or  less  exceptionally  endowed.  The  in- 
alienable right  of  the  child  or  adult  to  pursue  a  trade  is  indisputable  ; 
but  it  must  be  not  only  one  which  is  lawful,  but  which,  as  to  the  child 
of  immature  years,  the  State  or  sovereign,  as  parens  jHitriw,  recognizes 
as  proper  and  safe.  It  is  not  the  strict  moralist's  view,  dictated  by 
prejudice,  but  the  view  from  the  standpoint  of  a  member  of  the  body 
politic,  which  ranges  the  judgment  in  support  of  legislative  interference 
to  restrain  the  parent  from  permitting  an  employment  of  the  child 
under  circumstances  deemed  unsuited  to  its  proper  mental,  moral,  or 
physical  development.  In  the  judgment  of  the  legislature  it  was 
deemed  as  unsuitable  for  the  youth  of  the  community,  under  a  certain 
age,  to  dance  or  to  perform  in  public  exhibitions  in  the  ways  men- 
tioned as  it  was  deemed  unsuitable  for  them  to  work  in  the  factory, 
except  under  certain  limitations  as  to  age,  hours,  etc. 

We  have  not  overlooked  certain  cases  referred  to  by  the  appellant's 
counsel  to  show  the  invalidity  of  this  legislation  as  an  exercise  of  tho 
police  power  of  the  State,  or  to  show  a  violation  of  constitutional 
rights.    They  establish  that  the  legislature  has  no  right,  under  the 
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guise  of  protecting  health  or  morals,  to  enact  laws  which,  bearing  but 
remotely,  if  at  all,  upon  these  matters  of  public  concern,  deprive  the 
citizen  of  the  right  to  pursue  a  lawful  occupation.  Such  were  ///  re 
Jtu-obs,  98  N.  Y.  98;  People  v.  Marx,  99  N.  Y.  377,  2  N.  K.  29; 
People  v.  Gillson,  109  N.  Y.  389  17  N.  E.  343  ;  People  v.  Rosenberg, 
138  N.  Y.  410,  34  N.  E.  285.  We  are  referred  to  some  cases  in 
Illinois,  but  they  arc  neither  applicable  nor  authoritative  upon  the  ques- 
tion before  us. 

Further  discussion  is  unnecessary.  We  might  have  remained  satis- 
fied with  the  able  and  clear  exposition  of  his  views  by  the  learned 
justice  at  the  special  term  had  not  the  range  taken  by  the  arguments 
of  counsel  seemed  to  call  for  a  brief  expression  by  us  of  our  view  of 
the  principle  of  State  interference.  The  order  should  be  affirmed.  All 
concur.    Order  affirmed. 


PEOPLE  v.  CANNON. 
New  York  Count  of  Appeals.  1893. 

[139  Ar.  Y.  32.] 

Appeals  from  judgments  of  the  General  Term  of  the  Supreme  Court 
in  the  first  judicial  department,  entered  upon  orders  which  aflirmed 
judgments  convicting  the  defendants  of  violation  of  the  "  Bottling  Act" 
(Chap.  377,  Laws  of  1887,  as  amended  by  chap.  181,  Laws  of  1888), 
entered  upon  verdicts  of  the  Court  of  General  Sessions  of  the  Peace  of 
the  city  and  county  of  New  York. 

Each  defendant  was  convicted  upon  a  separate  indictment  and  trial 
of  a  violation  of  what  is  described  in  the  various  records  as  the 
"Bottling  Act,*'  and  known  as  chapter  377  of  the  Laws  of  1887,  as 
amended  by  chapter  181  of  the  Laws  of  1888. 

The  first  three  sections  of  the  Act  are  here  alone  material.  The  title 
of  the  Act  and  the  sections  spoken  of  read  as  follows : 

44  An  Act  to  protect  the  owners  of  bottles,  boxes,  siphons  and  kegs 
used  in  the  sale  of  soda  waters,  mineral  and  aerated  waters,  porter,  ale, 
cider,  ginger  ale,  milk,  cream,  small  beer,  lager  beer,  weiss  beer,  beer, 
white  beer  or  other  beverages."  1  .  .  . 

1  Section  i  enables  dealers  in  soda  water  and  many  other  things,  who  furnish  the 
goods  in  stamped  buttles,  kegs,  etc.,  to  register  the  name  or  device  so  stamped.  Sec- 
tion 2  makes  criminal  the  rilling  of  such  registered  bottles,  etc.,  witli  the  substance 
for  which  it  is  intended,  or  the  selling,  giving,  or  otherwise  disusing  of  them  without 
the  written  consent  of,  or  unless  purchased  from,  the  party  so  making  them.  Section  3 
makes  such  forbidden  use  of  the  vessels,  etc.,  by  any  other  party  than  the  one  whose 
device  they  bear,  for  the  sale  of  certain  sjiecihVd  contents,  or  the  buying,  selling,  using 
or  trafficking  in  such  vessels,  without  such  written  consent,  or  the  having  them,  by 
any  junk  dealer,  or  second-hand  dealer,  in  his  possession,  without  such  written  consent, 
—  presumptive  evidence  of  said  unlawful  use,  etc.  —  Ed. 
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There  were  three  counts  in  each  indictment,  one  for  unlawfully  buy- 
ing  from  a  person  to  the  grand  jury  uuknown,  one  for  unlawfully  taking 
from  a  person  to  the  grand  jury  unkuown,  and  one  for  unlawfully 
trafficking  in  and  disposing  of  in  a  manner  and  by  means  to  the  grand 
jury  unknown  certain  bottles  (describing  them  as  having  marks  on 
them,  etc.,  as  provided  for  in  the  first  section  of  the  above  Act).  The 
defendants  are  dealers  in,  among  other  articles,  second-hand  bottles  of 
all  descriptions  They  are  among  the  largest  dealers  in  those  articles 
in  the  city  of  New  York,  have  been  engaged  in  that  business  for  a 
number  of  years,  and  their  stock  on  hand  at  the  time  when  the  occur- 
rences herein  spoken  of  took  place,  reached  in  each  case  to  the  number 
of  several  hundred  thousand  bottles.  Neither  of  the  defendants  was 
able  to  tell  of  whom  or  where  he  purchased  the  bottles  which  arc  the 
subject  of  complaint  in  his  case.  They  purchase  all  kind  of  bottles 
from  whoever  comes  with  them,  if  satisfied  the}1  have  not  been  stolen. 
Their  purchases  come  from  all  over  the  country  by  rail  and  in  vessels, 
and  packed  in  boxes  and  barrels,  and  they  are  ignorant  of  the  kinds  of 
bottles  that  thus  come  until  they  have  been  taken  from  the  various 
railroad  stations  or  vessels  and  brought  to  their  stores  and  sorted  out. 
The  defendants  claimed  to  be  ignorant  of  the  possession  of  any  of  the 
classes  of  bottles  described  in  the  indictments  until  their  places  were 
visited  by  the  police  under  a  search-warrant  sworn  out  by  a  detective 
employed  by  an  association  of  manufacturers  of  soda  waters,  beer,  etc., 
and  who  were  the  owners  of  bottles  registered  as  provided  for  by 
the  law. 

Among  all  the  bottles  that  were  in  the  possession  of  the  defendants, 
there  are  involved  in  this  proceeding  but  very  few,  as  the  evidence 
shows  there  were  only  found  an  insignificant  quantity  of  registered 
bottles  as  compared  w  ith  the  immense  numbers  of  others  which  were  on 
hand  and  dealt  in  by  the  defendants. 

Everett  P.  Wheeler,  for  appellants. 

Wm.  J.  Gat/nor,  for  Bartholf,  appellant. 

Wm.  •Trnvers  Jerome,  for  respondents. 

Pkckham,  J.  These  prosecutions  have  been  instituted  for  the  pur- 
pose of  obtaining  a  decision  in  regard  to  the  validity  or  the  law  under 
which  the  convictions  have  been  secured.  Counsel  for  both  parties 
have  so  stated,  and  the  courts  below  have  distinctly  ruled  upon  the 
various  propositions  raised,  so  that  the  constitutionality  of  the  statute 
might  be  fairly  tested. 

It  is  claimed  that  the  Act  deprives  all  persons  other  than  the  manu- 
facturers of  the  right  to  traffic  in  or  give  away  sparkling  or  aerated 
liquors  or  beer  which  have  ever  been  placed  in  a  trade-mark  bottle.  It 
is  said  that  if  the  manufacturer  refuses  to  sell  the  bottle,  he  in  effect 
prohibits  the  sale  or  gift  of  that  which  is  contained  in  it,  except  over 
the  counter,  and  it  is  urged  that  the  legislature  cannot  grant  to  the 
manufacturer  such  a  monopoly. 

It  is  needless  to  speculate  as  to  the  powers  of  the  legislature  upon 
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this  subject,  because  we  are  of  the  opinion  the  statute  is  not  susceptible 
of  anv  such  construction. 

It  is  made  unlawful  for  any  one  to  fill  up  with  soda  waters,  etc.,  any 
bottle  marked  and  distinguished  as  in  the  first  section  of  the  Act  is  pro- 
vided, or  to  deface,  erase  or  obliterate  any  such  mark  on  such  bottle,  or 
to  sell,  etc.,  or  to  otherwise  dispose  of,  or  traffic  in  the  same,  without 
the  written  consent  of,  or  unless  the  same  have  been  purchased  from 
the  person  whose  mark  is  on  the  bottle.  This  provision  of  the  Act 
refers  to  the  use  of  these  empty  bottles  by  some  one  other  than 
the  owner  of  the  marks  thereon,  and  after  the  original  contents  of 
such  bottles  have  been  taken  out,  and  then  unlawfully  using  or  traffick- 
ing in  the  empty  bottles. 

After  the  retail  dealer  or  any  one  else  has  purchased  the  soda  water 
or  beer  from  the  manufacturer,  and  the  same  has  been  delivered  to  him 
packed  in  the  bottles  thus  marked,  he  is  not  prevented  by  anything  in 
the  statute  from  himself  selling  such  soda  water  or  beer  and  delivering 
the  same  to  the  purchaser  packed  in  the  same  bottles  in  which  it  was 
delivered  to  him  from  the  manufacturers.  This  process  may  be  con- 
tinued indefinitely.  The  Act  is  not  aimed  at  the  sale  and  delivery  of 
the  water  or  beer  packed  in  the  original  bottles  as  it  came  from  the 
manufacturer,  but  it  is  aimed  at  an  unlawful  dealing  in  empty  bottles 
that  have  been  marked,  and  after  their  original  contents  have  been 
used.  If  otherwise,  it  is  clear  that  an  enormous  amount  of  the  business 
of  the  manufacturers  would  be  curtailed.  It  is  a  fact  which  every  one 
knows,  tbat  large  amounts  of  the  liquors  originally  put  up  in  these 
bottles  are  sold  by  the  manufacturers  to  the  retail  dealers,  who  sell 
them  to  the  customers,  who  take  them  away  in  the  original  bottles  in 
which  the  manufacturers  delivered  them  to  the  retail  dealers,  and  it 
cannot  be  contended  with  any  degree  of  plausibility,  as  it  seems  to  us, 
that  there  is  anything  in  the  language  of  the  statute,  properly  con- 
strued, which  prohibits  such  a  dealing  in  and  delivery  of  the  liquors 
by  any  one  into  whose  possession  and  ownership  they  have  lawfully 
come. 

Nor  is  there  any  just  foundation  for  the  assertion  that  the  Act  neces- 
sarily destroys  or  unlawfully  decreases  the  trade  in  empty  bottles,  which 
is  a  fair  trade  and  one  entitled  to  the  equal  protection  of  the  law.  The 
Act  contains  no  provision  in  regard  to  empty  bottles  in  general.  It 
forbids  the  use  or  traffic  in  certain  kinds  of  bottles  without  the  written 
conseut  of  the  owners  of  the  marks  on  them,  or  unless  they  have  them- 
selves once  sold  the  bottles.  It  is  not  necessary  that  they  should  have 
sold  to  the  person  using  them.  A  sale  of  the  bottles  to  any  one  there- 
after precludes  the  application  of  the  provisions  of  the  statute.  A 
bottle  that  has  been  marked  as  described  in  the  first  section,  and  has 
thereafter  been  used  by  the  owner  of  the  marks  for  the  purpose  of 
identifying  in  the  market  the  particular  goods  manufactured  by  him 
and  put  up  in  such  bottles,  ought  not  to  be  used  for  other  purposes 
against  the  will  of  the  manufacturer,  so  long  as  he  has  not  sold 
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the  bottles  to  any  one,  nor  authorized  any  one  to  use  or  traffic  in 
them ;  in  other  language,  so  long  as  he  continues  the  owner  of  the 
bottles. 

And  this  kind  of  use  or  traffic  the  law  is  intended  to  prevent. 

Under  the  broadest  definition  of  the  term  liberty,  as  used  in  the  Con- 
stitution, it  is  not  probable  that  any  one  would  contend  that  it  covers, 
or  ought  to  cover,  the  liberty  of  dealing  in  properly  which  the  original 
owner  has  not  sold  to  any  one  or  authorized  any  one  else  to  deal  in. 
And  yet  the  claim  that  the  Act  destroys  the  trade  in  second-hand 
bottles  would  lead  to  this  result  if  it  were  allowed.  Because  the  Act 
prohibits  the  dealing  in  the  property  of  a  third  person  without  his  con- 
sent, it  may  be  that  the  business  of  the  second-hand  bottle-dealer  is 
affected  so  far  as  to  necessitate  further  precautions  in  regard  to  making 
purchases,  than  would  otherwise  be  necessary.  Before  purchasing 
*  second-hand  bottles  he  must  be  assured  that  the  person  selling  has  the 
right  to  sell  them,  and  that  he,  the  dealer,  has  the  right  to  buy  them. 
This  may  require  more  of  an  inspection  of  the  kinds  of  bottles  purchased 
than  the  dealer  has  heretofore  been  accustomed  to  give,  but  there  is 
nothing  improper  in  such  obligation,  and  if  he  fail  to  perform  it  he  must 
omit  it  at  his  peril.  The  Act  in  question  has  a  tendency  to  prevent 
frauds  upon  the  public  in  the  way  of  filling  these  bottles  with  articles  of 
the  same  nature  as  originally  put  in  them,  but  not  manufactured  by  the 
owners  of  the  marks.  Even  though  there  may  already  be  a  section  or 
sections  of  the  Penal  Code  which  cover  such  a  subject,  that  does  not 
render  the  further  enactment  of  the  legislature  upon  the  same  subject 
void.  If  naturally  there  may  be  trouble  in  showing  that  the  person  of 
whom  the  second  hand  dealer  purchased  had  himself  obtained  the  bot- 
tles of  some  one  who  had  purchased  them  from  the  manufacturers,  or 
who  had  their  written  consent  to  deal  in,  use  or  traffic  in  them,  such 
fact  is  only  an  additional  reason  for  not  purchasing  such  bottles  until  it 
is  clear  that  they  may  be  lawfully  purchased.  The  Act  does,  undoubt- 
edly, in  this  respect  seriously  hamper  any  one  dealing  in  these  kinds  of 
empty  bottles.  I  can,  however,  see  no  constitutional  objection  to  the 
enactment  based  on  that  ground.  A  mere  possessor  of  one  of  these 
empty  bottles  may  wish  to  fill  it  without  using  the  trade-mark.  It  is 
true  he  is  prohibited  from  effacing  the  trade-mark,  or  erasing  it,  and 
this,  it  is  said,  destroys  all  property  in  the  bottle,  because  the  person 
who  possesses  it  can  make  no  earthly  use  of  it.  But  in  the  case  to 
which  the  Act  is  applicable,  the  person  who  has  the  bottle  in  his  pos- 
session has  no  property  right  in  it,  and  never  did  have.  The  conse- 
quence may  be  that  he  has  no  right  to  use  the  bottle  himself,  and  that 
he  does  not  stand  in  a  position  with  regard  to  the  person  from  whom  he 
procured  the  bottle  and  contents,  to  require  such  person  to  take  it  back 
and  give  him  its  value,  or  an  agreed  sum,  after  the  contents  have  been 
used.  This  may  be  his  misfortune,  but  it  docs  not  create  any  right. 
As  he  never  owned  the  bottle,  or  had  any  property  right  in  it  of  that 
nature,  that  fact  does  not  and  cannot  affect  him. 
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I  fail  to  find  any  constitutional  defect  in  this  statute  so  far  as  its 
general  features  under  review  in  these  cases  arc  concerned. 

There  is  a  ground  of  invalidity  now  to  be  noticed  that  has  been  urged 
in  regard  to  that  portion  of  the  Act  which  relates  to  matters  of  evi- 
dence. That  portion  of  section  three  of  the  Act  which  provides  that 
the  having  by  an}'  junk  dealer  or  dealers  in  second-hand  articles,  pos- 
session of  these  kinds  of  marked  bottles,  or  kegs,  without  the  written 
consent  of  the  owner  of  such  marks,  shall  be  presumptive  evidence  of 
the  unlawful  use,  purchase  and  traffic  in  such  bottles,  is  asserted  to  be 
unconstitutional  as  an  invasion  by  the  legislature  of  the  domain  of  the 
judicial  branch  of  the  government. 

It  is  said  the  legislature  can  create  and  define  a  crime,  but  it 
cannot  declare  what  shall  be  prima  facie  evidence  of  its  commission. 
Whether  the  crime  as  defined  by  the  legislature  has  been  committed 
by  an  accused  is  a  question  for  the  court  and  jury,  and  it  is  claimed 
that  no  direction  to  the  court  or  jury  as  to  what  shall  be  considered 
prima  facie  proof  can  be  given  by  the  legislature.  It  may  be  remarked 
at  the  outset  that  this  question  does  not  arise  in  the  case  of  Cannon. 
The  defendant  in  that  case  agreed  upon  a  state  of  facts  upon  which  the 
judgment  of  the  court  and  jury  was  requested,  and  in  the  statement  it 
was  agreed  that  the  corporation  which  owned  the  marks  and  bottles  in 
question  had  never  granted  any  written  or  oral  consent  that  the  bottles 
should  be  used  or  trafficked  in  and  had  never  sold  or  given  away  any 
such  bottle. 

In  the  other  two  cases  the  question  is  fairly  up,  and  must  be 
decided. 

The  legislature  of  this  State  possesses  the  whole  legislative  power  of 
the  people,  except  so  far  as  such  power  may  be  limited  by  our  Consti- 
tution. Bank  of  Chenango  v.  Brown,  20  N.  Y.  167.  The  power  to 
enact  such  a  provision  as  that  under  discussion  is  founded  upon  the 
jurisdiction  of  the  legislature  over  rules  of  evidence,  both  in  civil  and 
criminal  cases.  This  court  has  lately  had  the  question  before  it. 
Board  of  Excise  Commrs.  v.  Merchant,  103  N.  Y.  143.  The  Act  in 
that  case  provided  that  whenever  any  person  was  seen  to  drink  in 
a  shop,  etc.,  spirituous  liquors  which  were  forbidden  to  be  drank  therein, 
it  should  be  prima  facie  evidence  that  such  liquors  were  sold  by  the 
occupant  of  the  premises  or  his  agent  with  the  intent  that  the  same 
should  be  drank  therein.  The  defendant  was  an  occupant  of  premises 
where  liquor  could  not  be  legally  sold  to  be  drank  there,  and  he  was 
prosecuted  for  selling  the  same  in  violation  of  the  Act.  The  only  evi- 
dence of  a  sale  by  the  accused  occupant  was  the  fact  that  a  person  was 
seen  to  drink  liquor  upon  the  premises,  and  a  conviction  was  asked  for 
under  the  provisions  of  the  Act  quoted.  The  defendant  was  convicted, 
and  his  counsel  urged  that  the  Act  was  unconstitutional  on  the  ground 
that  it  violated  the  constitutional  guarantees  of  due  process  of  law  and 
trial  by  jury.  It  was  held  the  claim  was  unfounded  and  that  the  gen- 
eral power  of  the  legislature  to  prescribe  rules  of  evidence  and  methods 
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or  proof  was  undoubted,  and  had  not  been  illegally  exercised  in  that 
ease.  It  is  true  it  was  a  case  for  the  recovery  of  a  penalty  and  was 
brought  by  the  commissioners  of  excise,  and  a  civil  judgment  for  dam- 
ages was  recovered.  It  was,  however,  treated  as  a  quasi  criminal 
ease  and  criminal  prosecutions  were  cited  in  support  of  tlte  principle 
decided  in  it. 

It  cannot  be  disputed  that  the  courts  of  this  and  other  States  are 
committed  to  the  general  principle  that  even  in  criminal  prosecutions 
the  legislature  may  with  some  limitations  enact  that  when  certain  facts 
have  been  proved  they  shall  be  prima  facie  evidence  of  the  existence  of 
the  main  fact  in  question.  (See  cases  cited  in  103  N.  Y.  1-13,  supra.) 
The  limitations  are  that  the  fact  upon  which  the  presumption  is  to  rest 
must  have  some  fair  relation  to,  or  natural  connection  with  the  main 
fact.  The  inference  of  the  existence  of  the  main  fact  because  of  the 
existence  of  the  fact  actually  proved,  must  not  be  merely  and  purely 
arbitrary,  or  wholly  unreasonable,  unnatural  or  extraordinary,  and  the 
accused  must  have  in  each  case  a  fair  opportunity  to  make  his  defence, 
and  to  submit  the  whole  case  to  the  jury,  to  be  decided  by  it  after  it 
has  weighed  all  the  evidence  and  given  such  weight  to  the  presumption 
as  to  it  shall  seem  proper.  A  provision  of  this  kind  does  not  take  away 
or  impair  the  right  of  trial  by  jury.  It  does  not  in  reality  and  finally 
change  the  burden  of  proof.  The  people  must  at  all  times  sustain  the 
burden  of  proving  the  guilt  of  the  accused  beyond  a  reasonable  doubt. 
It,  in  substance,  enacts  that,  certain  facts  being  proved,  the  jury  may 
regard  them,  if  believed,  as  sufficient  to  convict,  in  the  absence  of 
explanation  or  contradiction.  Even  in  that  case,  the  court  could  not 
legally  direct  a  conviction.  It  cannot  do  so  in  any  criminal  case.  That 
is  solely  for  the  jur\*,  and  it  could  have  the  right,  after  a  survey  of  the 
whole  case,  to  refuse  to  convict  unless  satisfied  beyond  a  reasonable 
doubt  of  the  guilt  of  the  accused,  even  though  the  statutoiy  prima 
facie,  evidence  were  uncontradicted.  The  case  of  Commonwealth  v. 
Williams,  6  Gray,  1,  supports  this  view. 

Without  the  aid  of  the  statute,  the  presumption  provided  for  therein 
might  not  arise  from  the  facts  proved,  although  the  statute  says  they 
shall  be  sufficient  to  authorize  such  presumption.  The  legislature  has 
the  power  to  make  these  facts  sufficient  to  authorize  the  presumption 
{State  v.  Mellor,  13  R.  I.  at  C69),  and  the  jury  has  the  power,  in  the 
absence  of  all  other  evidence,  to  base  its  verdict  thereon,  if  satisfied 
that  the  defendant  is  guilty.  But  the  jury  must  in  all  cases  be  satisfied 
of  guilt  beyond  a  reasonable  doubt,  and  the  enactment  in  regard  to  the 
presumption  merely  permits,  but  cannot  in  effect  direct  the  jury  to  con- 
vict under  any  circumstances.  The  dissenting  opinion  of  Mr.  Justice 
Thomas,  delivered  in  Commonwealth  v.  Williams,  G  Gray,  sttpra, 
contains  all  that  can  be  said  against  the  validity  of  this  kind  of 
legislation. 

It  is  argued,  however,  that  assuming  the  validity  of  the  provision  in 
cases  of  excise  sales  and  kindred  cases,  such  as  having  in  possession 
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game  out  of  season  (Phelps  v.  Racey,  GO  X.  Y.  10),  and  in  civil  eases, 
such  as  providing  that  the  comptroller's  deed  upon  a  sale  of  laud  for 
taxes  affords  a  presumption  of  the  regularity  of  all  prior  proceedings 
(Howard  v.  Moot,  Gi  X.  Y.  202  ;  Col  man  v. ' ''Shaft  uck,  62  Id.  348),  yet 
the  principle  does  not  apply  to  a  case  like  this.  The  reason  alleged  is 
that  the  fact  which  is  to  be  regarded  as  prima  facie  evidence  of  guilt, 
viz.,  the  possession  of  the  bottles  by  a  dealer  in  second-hand  bottles 
without  the  written  consent  of  the  owner,  was  not  one  sufficiently 
identified  in  ordinary  circumstances  with  guilt  to  make  it  the  foundation 
of  such  a  presumption. 

The  cane  of  People  v.  Lyon,  27  Hun,  180,  was  a  prosecution  under 
the  same  section  of  the  statute  as  that  in  Commissioners  of  Excise  v. 
Merchant,  103  X.  Y.,  supra.  One  of  the  judges  at  the  General  Term  in 
illustration  of  his  meaning  that  the  fact  from  which  the  inference  of  guilt 
may  be  drawn  should  have  some  kind  of  natural  reference  to,  or  bearing 
upon  the  main  fact,  said  that  if  the  legislature  could  provide  for  such  a 
presumption,  it  could  enact  that  the  drinking  of  liquors  a  mile  distant 
from  such  premises  should  be  prima  facie  evidence  of  a  sale  on  the 
premises  with  intent  that  the  liquors  should  be  drank  there.  Or  it 
might  enact  that  if  a  dead  body  were  found  in  any  house,  it  should  be 
prima  facie  evidence  that  the  occupier  of  the  house  had  murdered  the 
deceased.  The  learned  judge  thought  the  Act  in  question  was  entirely 
arbitral  and  had  no  regard  to  the  connection  or  want  of  connection 
between  the  fact  from  which  the  presumption  was  to  flow  and  the  guilt 
of  the  accused.  Yet  this  particular  enactment,  thus  condemned  by  the 
Supreme  Court,  was  upheld  by  this  court  in  Commissioners  v.  Mer- 
chant, supra,  103  X.  Y.  The  cases  cited  by  way  of  illustration  by  the 
learned  judge  in  his  opinion  in  the  Supreme  Court  are,  in  our  view,  far 
beyond  the  mark  and  contain  nothing  in  common  with  the  enactment 
here  under  review.  In  the  cases  supposed  there  would  be,  as  the 
learned  judge  said,  no  kind  of  connection  between  the  fact  proved  and 
the  main  fact  in  controversy.  Such  an  enactment  would  be  purely 
arbitrary.  In  this  case,  however,  we  think  such  connection  exists.  Of 
course  the  fact  from  which  the  presumption  is  to  be  drawn  may  exist 
without  the  existence  of  the  main  fact.  That  is  true  in  all  cases.  In 
other  words,  the  two  facts  are  not  necessarily  inseparable.  lint  in  this 
c^se  the  fact  of  the  possession  of  these  kinds  of  bottles  by  a  dealer  in 
second-hand  articles  without  the  written  consent  of  the  owner,  while  it 
may  be  innocent,  yet  the  presumption  of  an  unlawful  use  or  traffic  in 
them  is  not  so  forced  or  so  extraordinary  as  to  be  regarded  by  sensible 
and  unprejudiced  men  as  unreasonable  or  unnatural.  It  is  some  evi- 
dence of  the  main  fact  and  the  strength  of  it  is  properly  a  matter  for 
legislative  enactment  in  the  first  instance,  subject  to  its  submission  to 
the  jury  for  its  deliberation  and  determination.  So  the  presumption 
from  the  possession  of  certain  birds  out  of  season,  that  they  were 
unlawfully  killed  or  taken  in  the  State,  is  not  a  certain  presumption  in 
an\'  sense.  A  person  might  of  course  have  the  birds  and  have  procured 
them  in  another  State,  and,  therefore,  not  be  guilty  of  a  violation  of 
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the  game  law.  Yet  tlie  presumption  of  a  violation  of  the  statute  is  not 
such  a  forced  and  unnatural  one  that  the  legislature  may  not  enact  that 
it  shall  be  made  and  thus  leave  the  defendant  to  explain  it.  Common- 
wealtk  v.  Williams,  G  Gray,  supra,  at  page  6  in  opinion  of  Shaw,  Ch.  J. 

Nor  can  it  be  successfully  maintained  that  this  species  of  legislation 
is  to  be  confined  to  those  cases  where  the  explanation  of  the  fact  from 
which  the  presumption  is  to  arise  is  peculiarly  within  the  knowledge  of 
the  party  who  is  accused.  There  are  many  cases  in  the  books  (and 
they  are  cited  in  the  cases  already  alluded  to),  where  the  principle  is 
held  that  the  burden  of  proving  the  existence  of  a  fact  peculiarly  within 
the  knowledge  of  the  accused,  is  at  common  law  placed  upon  him. 
Potter  v.  Veyo,  19  Wend.  3G1  ;  People  v.  Nyce,  34  Hun,  298.  If 
legislation  were  confined  to  such  cases,  it  is  plain  that  it  would  be 
entirely  unnecessary  and  would  accomplish  nothing,  as  the  law  would 
place  the  burden  of  explanation  upon  the  defendant  without  the  aid  of 
the  statute.  Within  the  limitations  ahead)"  alluded  to  and  described, 
the  statute  may  provide  for  the  presumption  and  call  upon  the  defend- 
ant to  explain  the  fact.  In  prosecutions  for  the  sale  of  liquor  without 
a  license  the  Supreme  Court  of  Massachusetts  held  that  under  the  old 
Act  the  prosecution  must  prove  by  proper  evidence  that  the  accused 
had  no  license,  and  no  presumption  that  he  had  none  could  arise  from 
the  fact  of  selling.  Commonwealth  v.  Thurlow,  21  Pick.  374.  There- 
upon the  legislature  passed  an  Act  that  in  all  prosecutions  for  selling 
liquors,  the  legal  presumption  should  be  that  the  defendant  had  not 
been  licensed,  thus  reversing  what  had  been  held  to  be  the  common-law 
rule  in  Commonwealth  v.  Thurlow,  supra.  This  was  held  to  l>o  within 
the  power  of  the  legislature.  Commonwealth  v.  Kelly,  10  Cush.  G9,  70  ; 
Same  v.  Williams,  supra.  It  is  true,  the  fact  of  having  a  license  is 
one  peculiarly  within  the  knowledge  of  the  party  licensed.  Yet  the 
validity  of  legislation  is  recognized  in  these  cases,  although  it  enacts 
that  a  presumption  shall  be  made  from  certain  facts  which  at  common 
law  would  not  give  rise  to  any  such  presumption.  I  do  not  know  of 
any  constitutional  principle  which,  while  permitting  the  legislature  to 
enact  that  the  legal  presumption  arising  from  the  sale  of  liquor  shall  be 
that  the  person  selling  had  no  license,  yet,  at  the  same  time,  prevents 
the  enactment  of  a  provision  like  the  one  in  the  statute  under  discus- 
sion. If  the  legislature  have  the  power  in  the  first  instance,  I  think  it 
follows  that  it  must  have  the  power  in  the  other.  I  can  sec  no  solid 
ground  for  distinction  l>etween  the  two  cases.  That  it  has  the  power  in 
the  first  case  is  substantially  conceded  by  all.  The  inference  of  guilt, 
under  the  provision  in  question  here,  is  quite  as  strong  as  in  many  other 
cases  that  arise  under  statutory  enactments,  and  we  think  it  is  suf- 
ficiently reasonable  and  natural  to  warrant  a  legislature  in  passing  such 
an  Act.  The  opinion  of  this  court  upon  the  question  of  the  policy  of  this 
kind  of  legislation  is  not  at  all  material,  and  will  not.  therefore,  be  stated. 

The  effect  of  the  presumption  is  to  call  upon  the  accused  for  some 
explanation.    If  none  be  given,  the  jury  may,  as  I  have  said,  still 
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refuse  to  convict ;  hut  if  they  convict,  the  verdict  may  be  upheld  as 
founded  upon  sufficient  evidence.  The  provision  fills  all  the  require- 
ments of  an  Act  of  this  nature,  for  it  leaves  an  accused  a  fair  op- 
portunity to  relieve  himself  from  the  presumption,  to  explain  the 
circumstances  under  which  the  bottles  came  into  his  possession,  and 
that  they  were  of  such  a  nature  as  to  show  him  innocent  of  an  unlawful 
use,  purchase  or  traffic  therein. 

A  dealer  in  second  hand  bottles  intending  to  obey  the  law  would 
fairly  be  open  to  no  danger  of  unjust  conviction.  While  not  giving 
personal  supervision  to  the  receipt  of  bottles  coming  b}-  railroad  or 
vessel,  or  brought  to  him  for  sale,  he  ma}-  direct  his  agents  to  receive 
none  of  the  kind  mentioned,  and  when  they  come  from  abroad  he  may 
so  far  conditionally  receive  them  as  to  open  their  coverings  and  see 
what  they  arc,  and  reject  those  which  he  cannot  lawfully  buy  or  deal 
in.  Such  a  momentary  or  conditional  possession,  fairly  explained  and 
believed  by  the  jury,  or  in  regard  to  which  they  were  doubtful,  would 
rebut  the  statutory  presumption  and  call  for  an  acquittal.  Proof  that 
the  bottles  in  question  had  been  sold,  or  written  authority  to  deal  in 
them  had  been  given  by  the  owners  to  some  one  else,  would  also  be  a 
defence.  It  might  be  difficult  of  proof,  it  is  said,  and  this  may  some- 
times be  true.  If  difficult  of  proof,  the  defendant  should  think  of  that 
before  he  purchases  or  deals  in  them,  and  decides  to  run  the  risk. 

The  Rhode  Island  Supreme  Court  has  held  an  Act  unconstitutional 
which  in  substance  provided  that  the  notorious  character  of  the  prem- 
ises or  the  notoriously  bad  or  intemperate  character  of  the  persons 
frequenting  the  same,  or  the  keeping  of  implements  or  appurtenances 
usually  appertaining  to  a  grog  shop  where  liquors  are  sold,  should  be 
prima  for ie  evidence  that  the  liquors  were  kept  on  the  premises  for  the 
purpose  of  sale  within  the  State.  State  v.  Jieswirk,  13  R.  I.  211  ; 
State  v.  Kartsy  Id.  .r>28.  The  same  court,  and  in  the  same  volume  of 
its  reports,  held  that  a  statute  providing  that  evidence  of  the  sale  or 
keeping  of  intoxicating  liquors  for  sale  in  any  building  should  be  prima 
facie  evidence  that  the  sale  or  keeping  was  illegal,  and  that  the  premises 
were  nuisances,  was  constitutional.  State  v.  lliggins,  13  R.  L  330; 
State  v.  Mel/or,  Id.  G6f>. 

In  the  Kartz  case  (supra)  the  court  said  that  the  introduction  in  the 
law  of  the  principle  that  a  person  could  be  punished  for  what  other 
people  said  alwut  him  was  to  render  all  constitutional  provisions 
unavailing  for  his  protection.  The  distinction  is  plain,  I  think,  be- 
tween the  two  classes  of  cases,  and  the  statute  under  review  here  does 
not  come  within  the  principle  which  the  Rhode  Island  court  held  to  be 
a  violation  of  constitutional  rights. 

We  conclude  that  the  provision  in  question  cannot  be  assailed  upon 
any  constitutional  ground.  .  .  . 

Judgment  affirmed  in  Cannon  case  and  reversed  in  the  others.1 

»  Compare  State  t.  Duck,  25  S.  W.  Rep.  573  (Mo.  1894);  Holmes  v.  Hunt,  122  Mass. 
505,  510-521  —  Ed. 
VOL.  I.  —  54 
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In  Birmingham  Min.  R.  B.  Co.  v.  Parsons,  13  So.  Rep.  602  (Ala. 
July,  1893),  the  court  (Haralson,  J.)  said:  "In  Zeigler  \.  Bailroad 
Co.,  58  Ala.  591,  we  had  occasion  to  pass  upon  the  validity  of  an  Act 
which  provided :  4  That  from  and  after  the  passage  of  this  Act,  all  cor- 
porations, person  or  persons,  owning  or  controlling  any  railroad  in  this 
State,  shall  be  liable  for  all  damages  to  live  stock,  or  cattle  of  any 
kind,  caused  by  locomotive  or  railroad  cars.'  It  was  there  said  of  that 
statute,  that  it  dispenses  with  all  proof  of  the  wrong  it  seeks  to  redress. 
4  It  declares  that  the  railroad  corporation  shall  make  reparation  for  an 
injury  inflicted  in  the  authorized  prosecution  of  its  lawful  business, 
without  a  semblance  of  fault,  negligence,  or  want  of  skill  in  its  em- 
ployees, —  an  injury  which  no  human  prudence  or  foresight  could  pre- 
vent :  aixl  yet  the  statute  will  not  allow  the  railroad  to  exculpate  itself 
by  proof  of  the  highest  qualifications  and  most  watchful  vigilance. 
This  falls  short  of  due  process  of  law.  .  .  .  We  can  perceive  of  no  rea- 
son, in  law  or  morals,  for  holding  them  [railroad  companies]  to  a 
stricter  measure  of  accountability  for  inevitable  misfortunes  than  woidd 
be  exacted  from  natural  persons  for  injuries  which  result  from  una- 
voidable accident,  or  accidents  which  no  human  prudence  can  foresee 
or  avert.'  This  case,  in  these  utterances,  has  been  many  times  ap- 
proved by  us,  and  other  courts.  Wilburn  v.  McCallcy,  03  Ala.  443; 
Mead  v.  Lurk  in,  66  Ala.  88;  Davis  v.  State,  68  Ala.  63;  Green  v. 
State,  73  Ala.  32  ;  Bailroad  Co.  v.  Ilembree,  85  Ala.  485,  5  South. 
Rep.  173.  Under  the  influence  of  these  decisions,  we  are  constrained 
to  hold  that  the  second  section  of  said  Act,  in  that  it  imposes  an  abso- 
lute liability  on  railroad  companies,  irrespective  of  compliance  on  their 
part  with  the  duties  prescribed  in  its  first  section,  and  without  any  fault 
on  their  part,  is  in  violation  of  constitutional  right.  The  first  section, 
however,  without  reference  to  the  second,  and  independently  of  it,  pre- 
scribes the  duty  on  these  companies  4  to  put  in  cattle  or  stock  guards 
upon  their  respective  lines  of  roads,  and  keep  the  same  in  order,' 
and  for  a  failure  to  do  so  they  arc  liable  to  the  party  injured  by  their 
neglect.  To  prescribe  the  duties  imposed  by  this  section,  we  have  seen, 
is  a  valid  exercise  of  the  power  of  the  State.  It  may  be  maintained  as 
such,  separate  from  the  second  section.  3  Brick.  Dig.  p.  128,  §  28; 
Ex  parte  Corrert,  92  Ala.  07,  9  South.  Rep.  225.  And  4  every  person, 
while  violating  an  express  statute,  is  a  wrongdoer,  and  as  such  is,  ex 
necessitate,  negligent  in  the  eye  of  the  law,  and  every  innocent  party 
injured  thereby  is  entitled  to  a  civil  remedy  therefor; '  and  when  a  duty 
is  required,  and  no  remedy  provided  for  its  breach,  the  remedy  is  hy 
common-law  procedure.  Grey  v.  Trade  Co.,  55  Ala.  403 ;  Lowndes 
Co.  v.  Hunter,  49  Ala.  507  ;  Autauga  Co.  v.  Davis,  32  Ala.  703."  1 

'  But  see  McCandless  v.  Richmond,  <$-c.  R.  Co ,  16  S.  E.  Rep.  429  (So.  Ca.  Dec., 
1892).  —  Ed. 
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Supreme  Coukt  of  North  Carolina.  1887. 

[98  iV.  C.  778.] 


This  was  a  criminal  action,  tried  before  Clark,  Judge,  at  January 
Term,  1887,  of  Kobeson  Superior  Court. 

The  prosecution  of  the  defendant,  commenced  by  warrant,  issued  by 
a  justice  of  tiie  peace  of  Columbus  County,  ami  tried  by  him,  charges 
the  defendant,  as  superintendent  of  the  Wilmington,  Columbia,  and 
Augusta  Railroad  Company,  with  a  personal  criminal  responsibility, 
for  the  running  over  and  killing  two  cows,  the  property  of  J.  C. 
Powell,  the  prosecutor,  by  a  train  moving  over  its  track,  on  May  l'Jth, 
1880.  The  proceeding  is  instituted  under  the  Act  of  1880,  ch.  13, 
which  is  brought  forward,  and  constitutes  the  four  last  sections,  2327, 
2328,  2329,  2330,  of  chapter  10  of  vol.  II.  of  The  Code.  [These  sec- 
tions are  placed  in  a  note.1] 

1  The  enactment  is  in  tlie.se  words :  — 

"When  any  tattle,  horses,  mules,  sheep  or  other  live  stock  shall  he  killeil  or  in- 
jured by  any  ear  or  engine  running  on  any  railroad  in  the  counties  of  Columbus,  New 
Hanover,  Brunswick,  Bladen,  Robeson,  Richmond,  Anson,  Union,  Gaston,  Lincoln, 
Cleveland,  and  Burke,  it  shall  be  a  misdemeanor;  and  the  president,  receiver,  and 
superintendent  of  such  road,  and  also  the  engineer  and  conductor  in  charge  of  the 
train  or  engine  by  which  such  killing  or  injury  is  done,  may  he  indicted  for/uch  kill- 
ing or  injury  :  Provided,  if  the  parties  indictable  under  this  section  shall,  within  six 
months  after  the  killing  as  aforesaid  of  any  stock  mentioned  in  this  section,  and 
before  any  indictment  is  preferred  or  warrant  issued,  pay  the  owner  of  such  sti»ck  as 
may  be  killed  his  charges  for  said  stock,  or  in  the  event  the  charges  are  too  high,  or 
thought  to  be  so,  such  sum  or  sums  as  may  be  assessed  by  three  commissioners, — 
one  to  bo  chosen  by  the  party  whose  stock  is  killed  or  injured,  a  second  by  the  party 
accused  of  killing  the  same,  and  the  third  by  the  two  commissioners  chosen  as  above 
indicated,  who  shall  meet  at  some  place  in  the  county  where  the  stock  is  killed  or 
injured,  to  be  selected  by  the  parties  interested, —  within  thirty  days  after  they  are 
chosen  ai.d  accepted,  such  payment  shall  lie  a  bar  to  any  prosecution  under  this  sec- 
tion;  and  the  decision  of  two  of  said  commissioners  shall  lie  final  for  the  purposes 
of  this  section  :  Provided  fm  flier,  if  any  person  or  persons  liable  to  indictment  under 
this  section,  shall  within  the  time  prescribed,  propose  to  the  party  endamaged  to 
refer  the  matter  of  damages  in  the  manner  hereinbefore  indicated  to  three  commis- 
sioners, and  the  party  endamaged  shall  refuse  or  decline  such  proposition,  such 
refusing  or  declining  shall  be  a  bar  to  any  prosecution  under  tbis  section  :  Prodded  >k'so, 
if  the  party  endamaged  shall,  at  any  time  before  the  indictment  is  preferred,  or  war- 
rant issued,  directly  or  indirectly,  receive  any  sum  in  full  compensation  of  his  damages, 
such  compensation  shall  bo  a  bar  to  any  prosecution  under  this  section ;  and  if  any 
compensation  be  so  received  after  indictment  is  preferred  or  warrant  issued,  or  if  after 
said  time  the  party  accused  shall  pay  or  tender  to  the  owner  of  the  stock  killed  the 
value  of  the  same,  .as  decided  by  the  commissioners,  as  above  provided, —  in  either 
case  the  prosecution  shall  go  no  further,  and  the  accused  shall  be  charged  only  with 
accrued  cost." 

The  second  section  prescribes  the  punishment  by  "  fine  not  exceeding  fifty  dollars, 
or  imprisonment  not  longer  than  thirty  days." 


The  third  provides  that,  "  when  stock  is  killed  or  injured  by  a  running  engine  or 
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Upon  an  appeal  to  the  Superior  Court  from  the  judgment  rendered 
against  the  defendant  by  the  justice  of  the  peace,  a  special  verdict  was 
found  by  the  jury  in  these  words  :  "  The  cattle  were  killed  by  the  care 
of  the  Wilmington,  Columbia,  and  Augusta  Railroad  Company  as 
alleged,  under  the  following  circumstances,  to  wit :  That  at  the  time 
of  the  killing  it  was  a  bright  moonlight  night,  about  10  r.  m.  ;  that  the 
train  was  on  schedule  time,  running  at  the  rate  of  forty  miles  per  hour; 
that  the  cattle  could  have  been  seen  at  least  one  hundred  yards  ahead 
of  the  train  ;  that  the  cattle  were  not  seen  by  the  engineer  until  struck 
by  the  train ;  that  the  cattle  were  the  property  of  J.  C.  Powell ;  that 
the  corporation  owning  the  road  is  the  same  which  was  chartered  by  the 
Act  of  March  1st,  1870,  as  the  Wilmington  and  Carolina  Railroad 
Company  ;  that  the  defendant  is  the  superintendent  of  the  said  Wil- 
mington, Columbia,  and  Augusta  Railroad  Company ;  that  the  said 
company  refused  to  refer  the  matter  to  arbitration  ;  that  the  defendant, 
J.  F.  Devine,  was  not  on  the  train  that  did  the  killing,  and  was  in  no 
way  connected  with  said  killing." 

The  court  being  of  opinion  that  the  defendant  was  not  guilty,  ad- 
judged that  he  go  without  day,  and  the  Solicitor  appealed. 

The  Attorney- Genera!,  for  the  State.  Mr.  Geo.  Davis  (by  brief), 
for  the  defendant.  .  .  . 

Smith,  C.  J.  .  .  .  The  objections  to  the  validity  of  the  legislation  are 
pointed  out  and  forcibly  presented  in  the  brief  of  defendant's  counsel, 
with  an  array  of  numerous  rulings  in  their  support,  as  follows  :  — 

1.  In  its  whole  structure  and  manifest  purpose  it  creates  out  of  a  pri- 
vate civil  injury  a  public  prosecution,  to  subserve  the  interests  of  the 
injured  party,  and  to  be  put  in  operation  or  arrested  at  his  instance  and 
election.  2.  It  assumes  a  criminal  liability  to  have  been  incurred  by 
an  officer  of  a  railroad  corporation,  without  his  concurrence  in  the  act 
of  the  subordinate,  and,  assuming  negligence  and  guilt,  puts  him  on 
the  defensive,  and  requires  him  to  repel  the  presumption,  when  he  in 
no  manner  participated  in  what  was  done.  3.  It  undertakes  to  drive 
the  accused  to  an  adjustment  of  the  claim  for  damages  by  assenting  to 
a  reference  to  arbitration,  and  to  deprive  him  of  his  constitutional  right 
to  be  tried  in  the  courts  of  the  State  —  tribunals  provided  under  the 
Constitution  —  and  by  a  properly  constituted  jury,  acting  under  a  judge. 
4.  It  places  at  the  election  of  the  claimant  the  institution  of  the  prose- 
cution,  which  otherwise  is  suspended,  by  making  a  proposition  for  a 
reference.  5.  It  discriminates,  without  apparent  difference,  between 
counties  and  railroads,  giving  partial  operation  to  a  law,  general  in  its 
provisions  and  equally  applicable  to  all,  by  which  the  same  act  is  ren- 
dered criminal  in  one  locality  which  is  not  so  in  another,  and  raising 

car  in  the  counties  enumerated,  it  shall  he  prima  facie  evidence  of  negligence  on  the 
trial  of  the  indictment." 

The  fourth  section  declares  that  the  indictment  against  the  officers  of  railroad  com- 
panies shall  not  lie  "  until  a  proposition  to  refer  the  matter  ha*  beeu  proponed  by  the 
party  claiming  that  he  has  been  damaged." 
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out  of  an  act  done  by  one  employee  a  presumption  of  guilt  against 
another  employee,  who  did  not,  in  any  way,  participate  in  it. 

We  do  not  perceive  any  difficulty  in  the  Act  of  1856-57  ( The  Code, 
§  2326)  raising  a  presumption  of  negligence  on  the  part  of  the  company 
from  the  fact  of  killing  or  injuring  stock,  in  a  civil  suit  for  reparation, 
brought  within  six  months  thereafter,  as  is  explained  in  the  opinion  in 
Doggett  v.  Railroad,  81  >.'.  C.  459,  and  whose  validity  has  not  been 
questioned  in  the  numerous  cases  which  have  been  before  the  court. 
But  the  present  case  passes  far  beyond  the  limits  of  that  enactment,  in 
fastening  a  criminal  responsibility,  not  upon  the  principal  whose  agent 
does  the  injury,  but  upon  a  co-employee  in  the  same  general  service, 
and  this  not  upon  all,  but  specially  upon  railroads  that  run  through  or 
in  particular  counties. 

We  do  not  say  that  there  may  not  be  local  legislation,  for  it  is  very 
common  in  our  statute-books,  but  that  an  act  divested  of  any  peculiar 
circumstances,  and  per  se  made  indictable,  should  be  so  throughout  the 
State,  as  essential  to  that  equality  and  uniformity  which  are  fundamen- 
tal conditions  of  all  just  and  constitutional  legislation. 

Looking  at  the  indictment,  it  will  be  seen  that  the  only  material  alle- 
gations are,  that  the  prosecutor's  cattle  were  killed  by  a  moving  train 
on  the  road  of  the  company  of  which  the  defendant  is  superintendent, 
without  connecting  him  with  the  act;  and  scarcely  more  definite  is  the 
special  verdict. 

Do  these  words  impute  crime,  and  upon  mere  proof  of  these  facts  is 
the  charge  established,  anil  must  the  defendant  be  convicted  unless  he 
repels  the  negligence  which  the  statute  presumes  in  the  subordinate 
employed  in  managing  the  train?  The  very  question  involves  an  an- 
swer, unless  all  the  safeguards  thrown  around  one  accused  of  crime  are 
disregarded,  and  he  left  without  their  protection.  The  defendant  was 
not  on  the  train  when  the  accident  occurred,  and  has  no  personal  rela- 
tion to  it,  except  such  as  results  from  his  position  as  a  higher  officer  of 
the  road,  —  making  the  offence  one  by  construction.  Judge  Cooley, 
in  his  work  on  Constitutional  Limitations,  at  page  309,  referring  to 
a  trial  for  criminal  offences  of  different  grades,  uses  this  impressive  lan- 
guage: "The  mode  of  investigating  the  facts,  however,  is  the  same  in 
all,  and  this  is  through  a  trial  by  jury,  surrounded  by  certain  safe- 
guards, which  are  a  well-understood  part  of  the  system,  and  which 
the  government  cannot  dispense  with,"  meaning,  as  we  understand, 
that  the  charge  must  go  before  the  jury,  and  the  guilt  of  the  accused 
proved  to  them,  with  the  presumption  of  innocence  until  this  is  done. 

In  Cummings  v.  Missouri,  4  Wall.  328,  Mr.  Justice  Field,  referring 
to  certain  enactments  in  that  State,  says:  "The  clauses  in  question 
subvert  the  presumption  of  innocence,  and  alter  the  rules  of  evidence 
which,  heretofore,  under  the  universally  recognized  principles  of  the 
common  law,  have  been  supposed  to  be  fundamental  and  unchange- 
able." "  But  I  have  no  hesitation  in  saying,"  remarks  Selden,  J.,  in 
Wynehamer  v.  The  People,  13  N.  Y.  446,  "  That  they  (the  legislature) 
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cannot  subvert  that  fundamental  rule  of  justice  which  holds  that  every 
one  shall  be  presumed  innocent  until  he  is  proved  guilty." 

The  case  is  not  analogous  to  that  wherein  for  civil  purposes  negli- 
gence is  inferred  from  the  fact  of  killing  stock,  and  requiring  matters 
in  excuse  to  be  shown,  which  lie  peculiarly  within  the  knowledge  of 
the  agent  who  perpetrated  the  act,  or  controls  the  running  of  the 
engine  when  it  is  done;  nor  to  the  statute  ( The  Code,  §  1005)  which 
makes  the  having  about  the  person  one  of  the  deadly  weapons  forbidden 
to  be  carried,  or  worn,  prima  facie  evidence  of  concealment;  for  this 
is  the  sole  personal  act  of  the  party,  of  the  consequences  of  which  he  is 
aware,  and  because  a  small  weapon,  if  concealed,  would  be  almost 
impossible  of  proof  direct,  while  the  possession  of  such  is  intimately  and 
naturally  connected  with  the  secret  carrying,  and  furnishes  strong  evi- 
dence of  the  fact. 

In  San  Ma  at  co  v.  Railroad,  H  Am.  &  Eng.  R.  R.  Cases,  10.  in  con- 
struing the  Fourteenth  Amendment  to  the  Constitution  of  the  Ignited 
•States,  it  is  said  :  "  Whatever  the  State  may  do,  it  cannot  deprive  any 
one  within  its  jurisdiction  of  the  equal  protection  of  the  laws.  And  by 
equal  protection  of  the  law9  is  meant  equal  security  under  them,  by 
every  one  on  similar  terms  in  his  life,  his  liberty,  his  property,  and  in 
the  pursuit  of  happiness." 

Substantially  the  same  doctrine  is  announced,  and  by  the  same  emi- 
nent judge  (Mr.  Justice  Field),  in  Jiarbier  v.  Connolly,  113  U.  S.  31, 
in  which  he  adds,  "  that  no  greater  burdens  should  be  laid  upon  one 
than  are  laid  upon  others  in  the  same  calling  and  condition." 

From  what  has  been  said,  it  results  that  the  legislation  in  question 
has  not  the  sanction  of  the  Constitution,  and  cannot  he  upheld  as  within 
the  competency  of  the  law-making  power  to  enact. 

We  have  gone  into  this  inquiry  in  order  to  settle  the  question  of  the 
validity  of  the  statute  in  the  application  to  the  case  before  us,  and 
because  it  will  practically  put  an  end  to  the  litigation.  But  for  the 
defect  in  the  special  verdict  we  arc  compelled  to  direct  that  it  be  set 
aside  for  further  proceedings  in  the  court  below. 

Reversed  and  special  verdict  set  aside. 


OHIO  AND  MISSISSIPPI  RAILWAY  COMPANY  v.  LACKEY. 
Supreme  Court  of  Illinois.  1875. 

[78  ///.  f>5.] 

Appeal  from  the  Circuit  Court  of  Marion  County ;  the  Hon.  Silas 
L.  Bryan,  Jitw.e,  presiding.    Mr.  II.  P.  Buxton,  for  the  appellant. 
Mk.  Justice  Breese  delivered  the  opinion  of  the  court : 
This  is  an  appeal  from  the  judgment  of  the  Marion  Circuit  Court, 
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rendered  at  the  October  term,  1870,  upon  the  following  agreed  state  of 
facts : 

"  It  was  agreed  in  this  case  that,  during  the  year  1869,  three  persons 
were  run  over  and  killed  by  trains  on  the  railroad  of  appellant,  in 
Marion  County,  and  the  appellee,  being  coroner  of  said  county  at  the 
time,  held  an  inquest  in  each  case,  the  expenses  of  which,  together  with 
the  costs  of  burial,  amount,  in  the  aggregate,  to  $91.15  ;  that  if  appel- 
lant was,  in  law,  liable  to  appellee,  upon  the  facts  stated,  for  the  above 
amount,  then  judgment  should  be  rendered  in  favor  of  appellee  there- 
for, and  if  not  so  liable,  then  judgment  should  be  for  appellant,  with 
the  right  to  either  party  to  appeal." 

In  1855,  the  General  Assembly  of  this  State  passed  an  Act  entitled 
"  An  Act  to  provide  for  the  burial  of  the  dead  occurring  on  railroads, 
and  in  or  by  vehicles  carrying  passengers,"  in  the  second  section  of 
which  Act  it  is  provided  that  44  every  railroad  company  running  cars 
within  this  State  shall  be  liable  for  all  the  expense  of  the  coroner  and 
his  inquest,  and  the  burial  of  all  persons  who  may  die  on  the  cars,  or 
who  may  be  killed  by  collision,  or  other  accident  occurring  to  such  cars, 
or  otherwise;  and  any  coroner,  city,  town,  or  person  who  shall  take 
charge  of  and  decently  inter  any  such  body  or  corpse,  or  cause  an  in- 
quest to  be  held  over  such  corpse,  shall  have  cause  of  action  against 
such  company,  before  any  court  having  competent  jurisdiction."  Sess. 
Laws,  1855,  p.  170;  Scates'  Comp.  423. 

It  is  insisted  by  appellant  that  this  statute  is  not  within  the  constitu- 
tional competency  of  the  General  Assembly  to  enact,  as  it  places  the 
burden  of  these  expenses  upon  the  railroad  companies,  which,  in  other 
cases  of  like  nature,  is  placed  upon  the  estate  of  the  deceased,  or  upon 
the  county  in  which  the  accident  ma}*  occur.  This  is  the  general  law. 
R.  S.  1815,  ch.  99,  title,  44  Sheriffs  and  Coroners,"  sec.  23  ;  R.  S.  1874, , 
sec.  21,  title,  "Coroners." 

It  may,  very  pertinently,  be  asked,  "Why  this  distinction?  On  what 
principle  is  it  that  railroad  corporations,  without  any  fault  on  their  part, 
shall  be  compelled  to  pay  charges  which,  in  other  cases,  are  borne  by  the 
property  of  the  deceased,  or,  in  default  thereof,  by  the  county  in  which 
the  accident  occurred? 

An  examination  of  the  section  will  show  that  no  default,  or  negligence 
of  any  kind,  need  be  established  against  the  railroad  company,  but  they 
are  mulcted  in  heavy  charges  if,  notwithstanding  all  their  care  and  cau- 
tion, a  death  should  occur  on  one  of  their  cars,  no  matter  how  caused, 
even  if  by  the  party's  own  hand.  Running  of  trains  by  these  corpora- 
tions is  lawful,  and  of  great  public  benefit.  It  is  not  claimed  that  the 
liability  attaches  for  a  violation  of  any  law,  the  omission  of  any  duty, 
or  the  want  of  proper  care  and  skill  in  running  their  trains.  The  penalty 
is  not  aimed  at  anything  of  this  kind.  We  say  penalty,  for  it  is  in  the 
nature  of  a  penalty,  and  there  is  a  constitutional  inhibition  against  im- 
posing penalties  where  no  law  has  been  violated  or  duty  neglected. 
Neither  is  pretended  in  this  case,  nor  are  they  in  the  contemplation  of 
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the  statute.  A  passenger  on  the  train  dies  from  sickness.  He  is  a  man 
of  wealth.  Why  should  his  burial  expenses  be  charged  to  the  railroad 
company  ?  There  is  neither  reason  nor  justice  iu  it ;  and  if  he  be  poor, 
having  not  the  means  for  a  decent  burial,  the  general  law  makes  ample 
provision  for  such  cases.  As  argued  by  the  counsel  for  appellant,  the 
law  attempts  to  place  what  is  properly  a  public  burdeu  upon  these  cor- 
porations, which  should  be  borne  by  all  alike,  and  discharged  out  of 
public  funds  raised  by  equal  and  uniform  taxation. 

This  uiay  be  considered  in  the  light  of  a  special  tax,  for  which  there 
is  no  sanction  in  the  Constitution.  We  have  not  been  furnished  with 
any  brief,  points,  or  argument  for  the  appellee.  The  views  presented 
by  appellaut  satisfy  us  the  law  in  question  cannot  be  sustained  as  a 
constitutional  enactment. 

In  1871,  the  General  Assembly  repealed  this  statute,  by  chap.  131, 
title,  "Statutes,"  R.  S.  1022,  but,  at  the  same  session,  re-enacted  it 
substantially,  giving  the  power  to  sue,  not  to  the  coroner,  as  here,  but 
to  the  county.    Ib.,  title,  44  Coroners,"  283,  sec.  22. 

For  the  reasons  giveu,  the  judgment  is  reversed. 

Judgment  reversed. 


TOLEDO,  etc.  RAILWAY  COMPANY  v.  JACKSONVILLE. 

SUPREME  CoL'KT  OF  ILLINOIS.  1873. 
[67  ///.  37.] 

Appeal  from  the  Circuit  Court  of  Morgan  County ;  the  Hon.  Charles 
D.  Hodges,  Judge,  presiding. 

This  was  a  suit  brought  by  the  city  of  Jacksonville  against  the 
Toledo,  Wabash,  and  Western  Railuoad  Company,  before  a  justice  of 
the  peace,  to  recover  a  penalty  for  a  violation  of  the  ordinance  of  the 
city  referred  to  in  the  opinion  of  the  court.  The  cause  was  taken  to  the 
Circuit  Court  b}'  appeal,  where  a  trial  was  had  before  court,  without  a 
jury.  The  court  found  the  defendant  guilty,  and  rendered  judgment  in 
favor  of  the  plaintiff  for  $50.  The  defendant  appealed.  Mr.  William 
II  Harries,  for  the  appellant.    Mr.  fthmrd  Dunn,  for  the  appellee. 

Mk.  Justice  Scott  delivered  the  opinion  of  the  court: 

This  action  was  brought  to  recover  a  penalty  for  a  failure  to  comply 
with  an  ordinance  of  the  city  which  required  the  railroad  company  to 
keep  a  flagman  by  day  and  a  red  lantern  by  night  at  the  point  where  its 
trac  k  crosses  the  street  or  State  road  just  west  of  the  bridge  known  as 

Rock  Iiridge." 

It  is  stipulated  that  the  company  did  not  keep  a  flagman  at  the  cross- 
ing indicated  ;  that  it  is  within  the  bounds  of  the  city ;  that  it  is  an 
important  crossing,  and  much  used  ;  that  it  has  been  so  used  b}'  the 
railroad  and  the  inhabitants  for  the  last  twenty-five  years,  and  that,  by 
resolution  of  the  city  council,  the  company  is  not  required,  at  this  point, 
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to  run  its  trains  at  a  rate  of  speed  not  greater  than  eight  miles  per  hour, 
as  required  by  general  ordinance. 

The  charter  of  the  city  contains  the  usual  grants  of  power  to  pass 
such  ordinances  as  may  be  deemed  necessary  for  the  good  government 
of  the  city,  to  control  streets  and  alleys,  to  declare  what  shall  be  deemed 
a  nuisance  and  abate  the  same,  and  to  control  the  laying  of  railroad 
tracks  in  the  streets  and  alleys.  It  contains  no  express  grant  of  power 
to  pass  the  ordinance  in  question.  The  right  to  do  so  is  claimed  under 
the  police  power  of  the  municipality. 

Waiving  the  question  of  the  power  of  the  city  to  pass  the  ordinance 
without  being  expressly  authorized  by  the  General  Assembly,  we  shall 
treat  the  case  as  though  the  city  had  the  right,  by  the  grants  in  its 
charter,  to  exercise  all  the  power  in  the  regulation  of  its  domestic  affairs 
that  the  State  could  do  for  the  general  welfare  of  the  people. 

There  can  be  no  question  that  railway  corporations  are  subject  to 
police  regulations  as  well  as  private  citizens.  The  General  Assembly, 
when  the  public  exigencies  require  it,  has  power  to  regulate  corporations 
in  their  franchises  so  as  to  provide  for  the  public  safety.  The  exercise 
of  this  right  in  no  manner  interferes  with  or  impairs  the  powers  con- 
ferred by  their  Acts  of  Incorporation.  The  G.  and  C.  U.  11.  R.  Co. 
v.  Loomis,  13  111.  518  ;  Thorpe  v.  Rutland  and  Burlington  li.  A\,  27 
Vcr.  110. 

Under  this  power,  it  has  been  held  that  the  legislature  may  require 
railroad  corporations,  notwithstanding  no  such  right  has  been  reserved 
in  the  charters,  to  fence  their  tracks,  to  put  in  cattle  guards,  to  place 
upon  their  engines  a  bell,  and  to  do  many  other  things  for  the  protection 
of  life  and  property.  This  power  is  inherent  in  the  State,  and  it  can-  ■ 
not  part  irrevocably  with  its  control  over  that  which  is  for  the  health, 
safety,  and  welfare  of  society. 

But  such  regulations  must  be  what  they  purport  to  be,  police  regula- 
tions, and  must  be  reasonable  when  applied  to  corporations  or  indi- 
viduals. What  are  reasonable  regulations,  and  what  are  subjects  of 
police  powers,  must  necessarily  be  judicial  questions.  The  law-making 
power  is  the  sole  judge  when  the  necessity  exists,  and  when,  if  at  all,  it 
will  exercise  the  right  to  enact  such  laws. 

Like  other  powers  of  government,  there  are  constitutional  limitations 
to  its  exercise.  It  is  not  within  the  power  of  the  General  Assembly, 
under  the  pretence  of  exercising  the  police  power  of  the  State,  to  enact 
laws  not  necessary  to  the  preservation  of  the  health  and  safety  of  the 
community  that  will  be  oppressive  and  burdensome  upon  the  citizen.  If 
it  should  prohibit  that  which  is  harmless  in  itself,  or  command  that  to 
be  done  which  does  not  tend  to  promote  the  health,  safety,  or  welfare 
of  society,  it  would  be  an  unauthorized  exercise  of  power,  and  it  would 
be  the  duty  of  the  courts  to  declare  such  legislation  void. 

It  seems  to  us  that  the  ordinance  in  this  case  imposes  an  unreasonable 
burden  upon  the  railroad  company.  There  is  but  a  single  track,  so  far 
as  the  record  discloses,  at  the  point  where  it  requires  the  services  of  a 
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flagman,  and  only  the  usual  trains  of  the  company  pass  over  it.  It  is 
totally  unlike  a  place  where  a  number  of  tracks  cross  a  public  street 
upon  which  there  is  a  great  amount  of  travel,  where  trains  are  made 
up,  and  where  the  trains  and  locomotives  doing  the  work  pass  and  repass 
each  other  at  short  intervals.  The  frequency  with  which  trains  pass 
and  repass  at  such  places  renders  the  dangers  to  be  apprehended  con- 
stantly imminent,  and  the  legislature  may  so  declare  and  make  it  obli- 
gatory on  the  company  to  adopt  measures  to  secure  the  public  safety. 
The  rights  of  the  company  and  the  public  to  the  use  of  the  crossing  are 
mutual,  but  it  is  the  duly  of  the  company  to  provide  the  proper  safe- 
guards, and  the  degree  of  diligence  must  be  in  proportion  to  the  haz- 
ard. A  regulation  that  would  require  the  company  to  place  a  flagman 
at  such  a  place,  or  at  any  place  where  danger  to  the  public  safety,  in 
the  judgment  of  prudent  persons,  might  be  apprehended  at  any  time, 
would  be  a  reasonable  one,  and  could,  unquestionably,  be  enforced. 
There  can  be  no  necessity,  however,  for  the  services  of  a  flagman  at  a 
crossing  of  a  public  highway  in  the  country,  where  there  is  but  little 
travel.  There,  it  will  be  a  sullieient  protection  if  the  company  shall  be 
required  to  erect  signs  that  will  notify  persons  that  they  are  approaching 
a  railroad  crossing,  and  to  give  the  usual  signals.  It  is  then  the  duty 
of  the  citizen  to  exercise  a  reasonable  precaution  for  the  safety  of  him- 
self and  his  property. 

It  would  hardly  be  insisted  a  regulation  that  would  compel  a  railway 
company  to  maintain  a  flagman  at  every  crossing  of  a  public  road  or 
street  on  its  entire  line  would  be  demanded  by  the  public  exigencies,  or 
be  within  the  constitutional  exercise  of  the  police  power  of  the  State. 
It  is  a  matter  of  which  we  may  take  judicial  notice,  there  does  not  now 
exist  a  necessity  to  enforce  in  this  State  many  of  those  rigid  regulations 
that  have  been  adopted  on  some  of  the  English  railways,  and  in  some 
of  the  densel}'  populated  countries  on  the  continent  of  Europe.  Doubt- 
less, as  the  population  increases  and  the  dangers  multiply,  it  will  be- 
come necessary,  in  this  country,  to  increase  precautionary  measures  for 
the  public  safety,  and  the  companies  will  be  compelled  to  bear  the  ad-- 
ditional  burden  made  necessary  by  the  hazardous  business  in  which 
they  are  engaged.  It  is  their  work  that  renders  public  crossings  danger- 
ous, and  hence  it  is  they  may  be  compelled  to  bear  the  expenses  of  such 
measures  as  may  be  adopted  to  secure  the  lives  and  property  of  those 
who  have  an  equal  right  with  them  to  the  use  of  the  crossing  on  the 
highway. 

There  is  nothing  at  the  crossing  where  the  company  is  required,  by 
the  provisions  of  the  ordinance  in  the  case  at  bar,  to  keep  a  flagman, 
that  makes  it  unusually  dangerous.  So  far  as  we  know,  it  is  an  ordinary 
crossing.  There  is  but  a  single  track,  on  which  only  the  usual  trains 
pass  at  regular  and  irregular  intervals  and  distance  apart.  The  city 
has  not  even  deemed  it  advisable  to  require  the  company  to  slacken  the 
speed  of  its  trains  when  passing  this  point,  as  it  is  compelled  to  do  by 
ordinance  when  crossing  other  streets  in  the  city.    If  the  company  can 
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be  compelled  to  maintain  a  flagman  at  this  point,  there  is  no  reason  why 
it  could  not  be  compelled  to  keep  one  at  every  road  and  street  crossing 
on  its  entire  line.  That  there  are  places  where  the  danger  to  be  appre- 
hended is  so  constant  and  imminent,  by  reason  of  the  construction  of 
the  passage- way  over  the  track,  the  company  may  be  required  to  employ 
a  flagman  to  warn  persons  of  the  danger  and  conduct  them  across,  we 
entertain  no  doubt,  but  the  point  designated  in  this  ordinance  is  not 
such  a  one,  at  least  it  does  not  appear  to  be  so  from  the  ordinance  it- 
self, or  from  anything  in  the  record. 

The  conclusion  that  we  have  reached  is,  that  the  ordinance  under 
which  it  was  sought  to  compel  the  railroad  company  to  maintain  a  flag- 
man at  the  point  designated  is  not  a  reasonable  requirement,  and  is 
therefore  within  the  constitutional  limitations  on  the  exercise  of  the 
police. 

The  judgment  of  the  court  below  finding  appellant  guilty  is  contrary 
to  law,  and  must  be  reversed. 

Judgment  reversed. 


EX  PARTE  HODGES. 
Supreme  Colkt  of  California.  1890. 

[87  Oil.  162.] 

Application  to  the  Supreme  Court  for  a  discharge  on  a  writ  of  habeas 
corpus.    The  facts  are  stated  in  the  opinion  of  the  court. 

Latimer  &  Brown,  for  petitioner.     W.  *$.  Tinning,  for  respondent. 

Works,  J.  This  is  an  application  for  a  writ  of  habeas  corpus.  The 
Board  of  Supervisors  of  Contra  Costa  Count}*  enacted  in  the  following 
ordinance.    [It  is  found  below  in  the  note.1] 

The  petitioner  was  convicted  of  a  violation  of  this  ordinance,  sen- 
tenced to  pay  a  flue,  and  in  default  of  payment,  was  committed  to 
the  county  jail.  He  now  prosecutes  this  proceeding,  and  asks  that  he 
be  discharged. 

The  question  as  to  the  constitutionality  of  the  ordinance  is  gravely 

1  "An  ordinance  to  provide  for  the  extermination  and  destruction  of  ground-squir- 
rels in  the  county  of  Contra  Costa. 

"  The  Board  of  Supervisors  of  the  county  of  Contra  Costa  do  ordain  as  follows :  — 

"  Sec.  I.  (iround-stpurn  ls  infesting  lands  in  the  county  of  Contra  Costa  are  herehy 
declared  to  l»o  a  puldic  nuisance. 

"  Sec,  2.  All  owners  and  occupants  of  lands  within  the  county  of  Contra  Costa  are 
herein-  required,  within  ninety  days  after  the  taking  effect  of  thin  ordinance,  to  exter- 
minate and  destroy  the  ground-squirrels  on  their  respective  lands,  and  thereafter  to 
keep  said  lands  free  and  clear  therefrom. 

"  Sec.  3.  Any  person  violating  any  of  the  provisions  of  this  ordinance  shall  he 
deemed  guilty  of  a  misdemeanor. 

"  Sec  4.  Tin's  ordinance  shall  take  effect  and  be  in  force  on  the  thirtieth  day  of 
November,  1*89." 
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and  learnedly  discussed  by  counsel  on  both  sides,  and  Cooky's  Con- 
stitutional Limitations,  Putter's  Dwarris  on  Construction  of  Statutes, 
Sedgwick  on  Constitutional  Law,  and  other  constitutional  authorities, 
and  decided  cases  innumerable,  arc  cited  in  aid  of  and  against  its  valid- 
ity. It  is  certainly  a  most  elective  means  of  abating  a  nuisance,  r<*2., 
the  squirrels,  and  bringing  about  a  very  desirable  end.  We  regret 
exceedingly  that  we  cannot  see  our  way  clear  to  uphold  and  enforce 
such  an  important  and  original  piece  of  legislation.  Indeed,  it  would 
give  us  great  pleasure  to  sec  the  power  here  assumed  applied  to  snakes, 
tarantulas,  ants,  tlies,  fleas,  and  other  reptiles,  insects,  and  pests,  which 
tend  to  make  man's  life  a  burden,  and  to  have  it  exercised  and  en- 
forced in  every  county  in  the  State.  But  we  are  unable  to  see  by  what 
right  or  authority  of  law  a  board  of  supervisors  can  impose  upon  a 
land-owner  the  burden  and  expense  of  exterminating  animals  fvrus  na- 
tune  on  his  own  land,  or  elsewhere.  It  is  true,  the  Count}' Government 
Act,  section  25,  subdivision  28,  gives  boards  of  supervisors  power  to 
"  provide  for  the  destruction  of  gophers,  squirrels,  other  wild  animals, 
noxious  weeds,  and  insects  injurious  to  fruit-trees  or  vines,  or  vege- 
table or  plant  life,"  and  this  is  a  power  that  should  be  upheld  in  all 
cases,  where  the  means  employed  are  reasonable  and  not  otherwise 
objectionable.  But  certainly  this  authority  cannot  be  so  far  extended 
as  to  require  a  land-owner,  under  a  penalt}',  to  exterminate  wild  ani- 
mals of  which  he  is  not  the  owner,  and  over  which  he  cannot,  in  the 
nature  of  things,  have  any  control  or  dominion.  From  our  limited 
knowledge  of  the  nature  of  the  squirrel-tribe  in  this  State,  such  a  task 
would  seem  to  us  to  be  almost,  if  not  quite,  impossible. 

The  ordinance  requires  that  all  occupants  of  lands,  within  ninety  days, 
exterminate  and  destroy  the  ground-squirrels  on  their  respective  lands, 
and  thereafter  keep  said  lands  free  and  clear  therefrom.  This  might 
be  successfully  done  by  the  free  and  judicious  use  of  poison,  and  per- 
haps by  some  other  means,  on  very  small  tracts  of  land,  but  on  large 
tracts  it  would  certainly  require  eternal  vigilance,  if  it  could  be  accom- 
plished at  all,  and  if,  after  the  extermination  of  the  intruders  on  his 
own  lands,  one,  only  one,  should  come  over  from  the  land  of  his  neigh- 
bor, the  ordinance  would  be  violated.  The  occupant  of  lands  border- 
ing on  another  county,  where  no  such  regulation  prevailed,  and  the 
pesky  squirrel  was  allowed  to  propagate  and  grow  unmolested,  would 
be  in  a  most  unfortunate  condition.  Such  an  ordinance  differs  mate- 
rially from  laws  requiring  an  occupant  of  lands  to  keep  them  free  from 
noxious  weeds,  or  such  as  make  it  the  duty  of  an  owner  of  diseased 
domestic  animals  to  kill  them,  in  order  to  prevent  the  spread  of  the  dis- 
ease. These  are  matters  over  which  the  property -owner  has  control,  and 
the  requirements  arc  reasonable  and  just. 

The  respondent  attempts  to  sustain  the  ordinance  by  and  under  sec- 
tion 11  of  article  XI.  of  the  Constitution  of  this  State,  which  provides 
that  4k  any  county,  city,  town,  or  township  may  make  and  enforce, 
within  its  limits,  all  such  local,  police,  sanitary,  and  other  regulations 
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as  are  not  in  conflict  with  the  general  laws."  But  the  ordinance  is  not 
intended  to  preserve  the  peace  and  quiet  of  the  county,  or  to  prevent 
the  use  of  one's  property  to  the  injury  of  another,  or  for  the  protection 
of  the  lives,  limbs,  or  comfort  of  all  persons,  or  to  prevent  the  propaga- 
tion or  spread  of  disease,  nor  is  it  in  any  proper  sense  a  police  or 
sanitary  regulation.  What  is  meant  by  "other  regulations,"  in  the 
section  cited,  may  be  a  question,  but  it  must  certainly  be  limited  to 
objects  similar  to  those  denominated  police  and  sanitary.  If  the  Board 
of  Supervisors  had  no  authority  to  pass  such  an  ordinance,  then  no 
offence  was  committed  by  the  petitioner,  the  act  or  omission  on  his  part 
was  not  a  crime,  the  court  had  no  jurisdiction  to  try  or  convict  him,  and 
he  is  entitled  to  his  discharge. 

We  know  of  no  law  which  can  l>c  held  to  authorize  a  board  of  super- 
visors to  enact  such  an  ordinance,  and  we  are  quite  clear  that  it  cannot 
be  enforced,  for  the  reason  that  it  is  unreasonable  and  burdensome  in  the 
extreme.    Let  the  petitioner  be  discharged. 

Fox,  J.,  Sharpstkin,  J.,  and  Thornton.  J.,  concurred.  Paterson, 
J.,  and  McFarland,  J.,  concurred  in  the  judgment. 


In  re  LEE  SIXG  et  al. 
Circuit  Court  of  tiik  United  States,  N.  D.  California.  1890. 

[43  Fed  AV/>  359  ] 

At  Law. 

The  ordinance  under  which  the  arrest  was  made  is  as  follows. 
[See  the  note.1] 

Thos.  D.  Jiiordan,  for  petitioners.  John  I.  Humphreys,  for  the 
City. 

Sawyer,  J.    The  petitioners  arc  under  arrest  for  the  violation  of  Or- 

1  "  Order  No.  2190  designating  the  location  and  the  district  in  which  Chinese  shall 
reside  and  carry  on  business  in  this  city  and  county. 

"  The  people  of  the  city  and  county  of  San  Francisco  do  hereby  ordain  as  follows 

"Section  1.  It  is  hereby  declared  to  be  unlawful  for  any  Chinese  to  locate,  reside, 
or  carry  on  business  within  the  limits  of  the  city  and  county  of  San  Francisco,  except 
in  that  district  of  said  city  and  county  hereinafter  presented  for  their  location. 

"  Sec.  2.  [This  section  defines  the  limits  of  the  district  appropriated  to  the  resi- 
dence of  the  Chinese  ] 

"  Sec.  .1.  Within  sixty  days  after  the  passage  of  this  ordinance  all  Chinese  now 
located,  residing  in  or  carrying  on  business  within  the  limits  of  said  city  and  county 
of  San  Francisco  shall  either  remove  without  the  limits  of  n.aid  city  and  county  of  San 
Francisco  or  remove  and  locate  within  the  district  of  said  city  and  county  of  San 
Francisco  herein  provided  for  their  location. 

"  Sec  4.  Any  Chinese,  residing,  locating,  or  carrying  on  business  within  the  limits 
of  the  city  and  county  of  San  Francisco  contrary  to  the  provisions  of  this  order  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  pnnished  by 
imprisonment  in  the  county  jail  for  a  term  not  exceeding  six  months. 

"  Sec.  5.  It  is  hereby  made  the  duty  of  the  chief  of  police  and  of  every  member  of 
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der  No.  2190,  commonly  called  the  "  Bingham  Ordinance,"  requiring  all 
Chinese  inhabitants  to  remove  from  the  portion  of  the  city  heretofore 
occupied  by  them,  outside  the  city  and  county,  or  to  another  designated 
part  of  the  city  and  county.  .  .  .  [Then  follows  section  1  of  the  Four- 
teenth Amendment] 

Article  G  of  the  liurlingame  Treat}'  with  China,  provides,  that  "  Chi- 
nese subjects,  visiting  or  residing  in  the  United  States,  shall  enjoy  the 
same  privileges,  immunities,  and  exemptions,  in  respect  to  travel  or 
residence,  as  may  there  be  enjoyed  by  the  citizens  or  subjects  of  the 
most  favored  nation."    1G  St.  710. 

Section  1077  of  the  Revised  Statutes  of  the  United  States  provides  as 
follows :  — 

tk  All  persons  within  the  jurisdiction  of  the  United  States  shall  have 
the  same  right  in  every  State  and  Territory  to  make  and  enforce  con- 
tracts, to  sue,  be  parties,  give  evidence,  and  to  the  full  and  equal 
benefit  of  all  laws  and  proceedings  for  the  security  of  persons  and 
property  as  is  enjoyed  by  white  citizens,  and  shall  be  subject  to  like 
punishment,  pains,  penalties,  taxes,  licenses,  and  exactions  of  every 
kind,  and  to  no  other."  .  .  .  [Then  follows  Art.  6,  cl.  2,  of  the  Consti- 
tution of  the  United  States.] 

The  discrimination  against  Chinese,  and  the  gross  inequality  of  the 
operation  of  this  ordinance  upon  Chinese,  as  compared  with  others,  in 
violation  of  the  constitutional,  treat}*,  and  statutory  provisions  cited, 
are  so  manifest  upon  its  face,  that  I  am  unable  to  comprehend  how  tins 
discrimination  and  inequality  of  operation,  and  the  consequent  violation 
of  the  express  provisions  of  the  Constitution,  treaties,  and  statutes  of 
the  United  States,  can  fail  to  be  apparent  to  the  mind  of  every  intelligent 
person,  be  he  lawyer  or  layman. 

The  ordinance  is  not  aimed  at  any  particular  vice,  or  any  particular 
unwholesome  or  immoral  occupation,  or  practice,  but  it  declares  it  "to 
be  unlawful  for  any  Chinese  to  locate,  reside,  or  carry  on  business 
within  the  limits  of  the  city  and  county  of  San  Francisco,  except  in 
that  district  of  said  city  and  county  hereinafter  provided  for  their 
location." 

It  further  provides  that  "  within  sixty  days  after  the  passage  of  this 
ordinance  all  Chinese  now  located,  residing  or  carrying  on  business 
within  the  limits  of  said  city  and  county  of  San  Francisco,  shall  cither 
remove  without  the  limits  of  said  city  and  county  of  San  Francisco,  or 
remove  and  locate  within  the  district  of  the  city  and  county  of  San 
Francisco,  herein  provided  for  their  location."  And  again,  section  4 
provides  that  "any  Chinese  residing,  locating,  or  carrying  on  business 

the  police  department  of  said  city  and  county  of  San  Francisco  to  strictly  enforce  the 
provisions  of  this  order. 

"And  the  clerk  is  hereby  directed  to  advertise  this  order  as  required  hy  law- 

"  In  Board  of  Supervisors.  San  Francisco,  February  17,  1890 

"  Passed  for  printing  by  the  following  vote  .  Ayes  —  Supervisors  Bingham.  Wright, 
Boyd,  Pescia,  Bush,  Ellcrt,  Whcelan,  Becker.  Pilstcr,  King-veil,  Barry,  Noble." 


Digitized  by  Google 


CHAP.  V.] 


IN  RE  LEE  SING  ET  AL. 


within  the  limits  of  the  city  and  county,  contrary  to  the  provisions  of 
this  order,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof,  shall  be  punished  by  imprisonment  in  the  county  jail  for  a 
term  not  exceeding  six  months.  Upon  what  other  people  are  these 
requirements,  disabilities,  and  punishments  imposed?    Upon  none. 

The  obvious  purpose  of  this  order,  is,  to  forcibly  drive  out  a  whole 
community  of  twenty-odd  thousand  people,  old  and  young,  male  and 
female,  citizens  of  the  United  States,  born  on  the  soil,  and  foreigners  of 
the  Chinese  race,  moral  and  immoral,  good,  bad,  and  indifferent,  and 
without  respect  to  circumstances  or  conditions,  from  a  whole  section  of 
the  city  which  they  have  inhabited,  and  in  which  they  have  carried  on 
all  kinds  of  business  appropriate  to  a  city,  mercantile,  manufacturing, 
and  otherwise,  for  more  than  forty  years.  Many  of  them  were  born  there, 
in  their  own  houses,  and  are  citizens  of  the  United  .States,  entitled  to  all 
the  rights  and  privileges  under  the  Constitution  and  laws  of  the  United 
States,  that  are  lawfully  enjoyed  by  any  other  citizen  of  the  United 
States.  They  all,  without  distinction  or  exception,  are  to  leave  their 
homes  and  property,  occupied  for  nearly  half  a  century,  and  go,  cither 
out  of  the  city  and  county,  or  to  a  section  with  prescribed  limits,  w  ithiu 
the  city  and  county,  not  owned  by  them,  or  by  the  city.  This,  besides 
being  discriminating,  against  the  Chinese,  and  unequal  in  its  operation 
as  between  them  and  all  others,  is  simply  an  arbitrary  confiscation  of 
their  homes  and  property,  a  depriving  them  of  it,  without  due  process 
or  any  process  of  law.  And  what  little  there  would  be  left  after  aban- 
doning their  homes,  and  various  places  of  business  would  again  be  con- 
fiscated in  compulsorily  buying  lands  in  the  only  place  assigned  to 
them,  and  which  they  do  not  own,  upon  such  exorbitant  terms  as  the 
present  owners  with  the  advantage  given  them  would  certainly  impose. 
It  must  be  that  or  nothing.  There  would  be  no  room  for  freedom  of 
action,  in  buying  again.  They  would  be  compelled  to  take  any  lands, 
upon  any  terms,  arbitrarily  imposed,  or  get  outside  the  city  and  county 
of  San  Francisco. 

That  this  ordinance  is  a  direct  violation  of  not  only  the  express  pro- 
visions of  the  Constitution  of  the  United  Slates,  in  several  particulars, 
but  also  of  the  express  provisions  of  our  several  treaties  with  China,  and 
of  the  statutes  of  the  United  States,  is  so  obvious,  that  I  shall  not  waste 
more  time,  or  words  in  discussing  the  matter.  To  any  reasonably  intel- 
ligent and  well-balanced  mind,  discussion  or  argument  would  be  wholly 
unnecessary  and  superfluous.  To  those  minds,  which  are  so  constituted, 
that  the  invalidity  of  this  ordinance  is  not  apparent  upon  inspection, 
and  comparison  with  the  provisions  of  the  Constitution,  treaties,  and 
laws  cited,  discussion  or  argument  would  be  useless.  The  authority  to 
pass  this  order  is  not  within  any  legitimate  police  power  of  the  State. 
See  In  re  Tie  Log,  11  Saw}-.  472,  26  Fed.  Rep.  611;  In  re  Ah  Fong, 
3  Sawy.  144;  Chy  Lung  v.  Freeman,  92  U.  S.  275;  In  re  Quong 
Woo,  7  Sawy.  531,  13  Fed.  Rep.  229  ;  Tick  Wo  v.  Hopkins,  118  U.  S. 
356,  6  Sup.  Ct.  Rep.  1061 ;  Ho  Ah  Kow  v.  Xuman,  5  Sawy.  552. 
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Let  the  order  be  adjudged  to  be  void,  as  being  in  direct  conflict  with 
the  Constitution,  treaties,  and  statutes,  of  the  United  States,  and  let  the 
petitioners  be  discharged.1 


MAYOR,  etc.,  of  BALTIMORE  v.  RADECKE. 
Maryland  Colut  ok  Appeals.  1878. 

149  Md.  217.] 

Appeal  from  the  Circuit  Court  of  Baltimore  City.  The  case  is  stated 
in  the  opinion  of  the  court. 

The  cause  was  argued  before  Bartol,  C.  J.,  Bowie,  Miller,  and 
Alvey,  .IJ.  IVtomas  W.  JIall  and  James  L.  JfcLane,  for  the  appel- 
lant   K.  Duffy  and  S.  2'tuc/de  Wallis,  for  the  appellee. 

Miller,  J.,  delivered  the  opinion  of  the  court.  The  appellee  is  ten- 
ant and  occupant  of  certain  premises  situated  on  McClollan's  A  Hew  in 
a  central  business  locality  in  the  city  of  Baltimore,  where  he  and  his 
lather  before  him  had  carried  on  the  business  of  carpentering  and  box- 
making  since  the  year  1853.  In  1806  he  applied  to  the  Mayor  and 
City  Council  for  permission,  which  was  granted,  to  erect  and  use  on 
these  premises  and  in  the  carrying  on  of  his  business,  a  steam-engine. 
The  resolution  granting  this  permit  contained  a  provision,  in  conformity 
to  a  city  ordinance  on  the  subject,  that  the  engine  was  to  be  removed 
after  six  months'  notice  to  that  effect  from  the  Mayor."  Upon  the  pas- 
sage of  this  resolution  he  erected  and  has  ever  since  used  a  steam- 
engine  in  his  said  business,  but  some  time  in  the  year  1873  the  Mayor 
gave  him  notice  to  remove  it,  which  he  refused  to  do.  The  city,  then, 
after  the  expiration  of  the  six  months  instituted  a  suit  before  a  justice 
of  the  peace,  for  the  penalty  of  non-removal  provided  in  the  ordinance, 
and  the  appellee  thereupon  fded  the  bill  in  this  case  for  an  injunction  to 
restrain  the  prosecution  of  that  action  and  others  which  the  city  threat- 
ened to  bring  from  day  to  day  in  order  to  enforce  the  removal  of  this 
engine.  The  court  below  on  final  hearing  ordered  the  injunction  to  be 
issued  as  prayed  and  made  it  perpetual.  From  this  order  the  Mayor 
and  City  Council  have  appealed. 

The  city  legislation  on  the  subject,  in  force  at  the  time  this  permit 
was  granted  to  the  appellee.  was  /zV.^,  the  56th  section  of  Ordinance 
No.  33,  approved  June  5,  1*58.  by  which  it  was  provided  under  pre- 
scribed penalties  that  no  person  should  "erect,  build,  or  have  put  up 
an}*  steam  saw-mill  or  machinery,  or  any  steam-engine  for  any  purpose 
whatever,  or  planing  machine,  or  machinery  within  the  limits  of  the 
city,  without  first  obtaining  the  sanction  of  the  Mayor  and  City  Coun- 
cil," and  secondly,  part  of  the  5th  section  of  Ordinance  No.  78,  approved 
June  9,  1864,  which  provided  that  44  all  permits  granted  for  steara- 

1  Compare  Ex  parte  Sing  Lee,  96  Cal.  354  (1892).  —  Ed. 


Digitized  by  Google 


CHAP.  V.J 


MAYOR,  ETC.  OF  BALTIMORE  V.  RADECKE. 


boilers  and  steam  engines  and  boilers  may  be  revoked,  and  the  same 
shall  be  removed,  after  six  months'  notice  from  the  Mayor,  and  any  one 
receiving  such  notice,  who  shall  refuse  or  neglect  to  conform  to  the  re- 
quirements of  the  same  shall  pay  a  fine  not  exceeding  one  hundred 
dollars,  and  a  further  line  not  exceeding  fifty  dollars,  for  every  day 
such  refusal  or  neglect  shall  continue  after  the  first."  It  is  this  last 
provision  which  the  present  case  requires  us  more  especially  to  con- 
sider, not  only  because  the  bill  assails  its  legality  and  validity,  but 
because  the  injunction  complained  of  restrains  the  prosecution  of  suits 
for  the  penalties  which  it  imposes  for  non-compliance  with  the  notice 
and  order  to  remove  given  by  the  Mayor.  It  is  obvious  that  those  who 
enacted  this  provision  did  not  suppose  it  was  an  exercise  of  the  power 

to  prevent  and  remove  nuisance,"'  for  it  would  be  a  curious  anomaly 
in  municipal  legislation  on  that  subject,  as  well  as  a  novel  mode  of 
removing  a  nuisance,  to  pass  an  ordinance  allowing  a  nuisance  to  re- 
main for  six  months  after  the  Mayor  had  determined  it  to  be  such, 
before  an}*  steps  could  be  taken  to  enforce  its  removal.  But  further 
than  this,  a  stationary  steam-engine  is  not  in  itself  a  nuisance  even  if 
erected  and  used  in  the  midst  of  a  populous  city,  unless  it  interferes 
with  the  safety  or  convenience  of  the  public  in  the  use  of  the  streets. 
There  is  no  proof  in  this  record  of  any  such  interference,  or  even  that 
this  was  the  ground  of  the  Mayor's  action  in  giving  the  notice.  Nor 
was  this  engine  used  in  connection  with  any  trade  or  occupation  which 
the  law  pronounces  offensive  or  noxious.  The  business  of  carpentering 
and  box-making  is  neither  offensive  to  the  senses  nor  deleterious  to 
health.  In  fact,  the  only  complaints  made  against  the  engine  are  its 
liability,  in  common  with  nil  other  steam  boilers,  to  explode,  and  that 
it  is  used  in  a  business  in  which  combustible  materials  are  necessarily 
brought  in  dangerous  proximity  to  the  fire  of  its  boiler,  and  it  therefore 
subjects  buildings  and  merchandise  in  that  vicinity  to  increased  danger 
from  fire,  raises  the  premiums  of  insurance  thereon,  and  excites  the 
fears  of  neighboring  owners  for  the  safety  and  security  of  their  prop- 
erty, but  neither  one  nor  all  of  these  circumstances  combined,  make  it  a 
nuisance,    lihodes  v.  Dunbar,  oT  Penn.  State  Rep.  274. 

Hut  the  legislature  has  granted  ample  power  of  legislation  upon  the 
subject  of  the  erection  and  use  of  steam-engines  within  the  citv  limits, 
to  the  Mayor  and  City  Council  of  Baltimore,  independent  of  the  power 

to  prevent  and  remove  nuisances.*'  They  are  clothed  with  the  power 
to  pass  ordinances  -'for  the  prevention  and  extinguishment  of  fires.M 
for  ki  securing  persons  and  property  from  danger  or  destruction,  and 
for  promoting  the  great  interests  and  insuring  the  good  government  of 
the  city,"  and  "  to  pass  all  ordinances  necessary  to  give  effect  and 
operation  to  all  the  powers  vested  in  the  corporation  of  the  city."  It 
has  been  well  said  in  reference  to  such  general  grants  of  power  that  as 
to  the  degree  of  necessity  for  municipal  legislation  on  the  subjects  thus 
committed  to  their  charge,  the  Mayor  and  City  Council  are  the  exclusive 
judges,  while  the  selection  of  the  means  and  manner  (contributory  to 

VOL.  I.  —  bo 


Digitized  by  Google 


860 


MAYOR,  ETC.  OF  BALTIMORE  V.  R  A  DECKEL         [CHAP.  V. 


the  end)  of  exercising  the  powers  which  they  may  deem  requisite  to  the 
accomplishment  of  the  objects  of  which  they  are  made  the  guardians,  is 
committed  to  their  sound  discretion.  Harrison  v.  Mayor,  &c.y  1  Gill, 
2G4.  This  discretion  is  very  broad,  but  tt  is  not  absolutely  and  in  all  cases 
beyond  judicial  control.  Modern  decisions  in  other  States  have  in  some 
instances  extended  the  control  of  the  courts  over  municipal  ordinances 
upon  the  ground  of  their  unreasonableness,  further  perhaps  than  the  ad- 
judications in  this  State  would  justify  us  in  going.  The  cases  on  this  sub- 
ject and  the  conclusions  to  be  drawn  from  them  are  well  stated  by  Judge 
Dillon  in  his  admirable  work  on  Municipal  Corporations,  in  sections 
2o'.i  to  2('»0.  They  will  also  be  found  collected  in  Wood  on  Nuisances, 
774,  note  1.  While  we  may  not  be  willing  to  adopt  and  follow  many  of 
those  cases,  and  while  we  hold  that  this  power  of  control  by  the  courts 
is  one  to  be  most  cautiously  exercised,  we  are  yet  of  opinion  there 
may  be  a  ease  in  which  an  ordinance  passed  under  grants  of  power  like 
those  we  have  cited,  is  so  clearly  unreasonable,  so  arbitrary,  oppressive 
or  partial,  as  to  raise  the  presumption  that  the  legislature  never  intended 
to  confer  the  power  to  pass  it,  and  to  justify  the  courts  in  interfering  and 
setting  it  aside  as  a  plain  abuse  of  authority.  In  applying  the  doctrine 
of  judic  ial  control  to  this  extent,  we  contravene  no  decisions  in  our  own 
State  and  impose  no  unnecessary  restraints  upon  the  action  of  muni- 
cipal bodies.  The  inquiry  then  arises  is  the  ordinance  in  question  such 
as  we  have  described?  To  answer  this  question  it  is  necessary  to  con- 
sider briefly  upon  what  it  operates  and  what  mischiefs  or  wrongs  it  is 
capable  of  inflicting.  It  is  matter  of  common  knowledge  as  well  as 
of  proof  in  this  case,  that  the  use  of  steam-engines  is  absolutely  neces- 
sary for  the  successful  prosecution  of  nearly  all  the  various  manufactur- 
ing, commercial,  industrial,  and  business  enterprises  which  are  essential 
to  the  prosperity  of  large  cities.  Great  numbers  of  them  are  in  constant 
use  in  the  city  of  Baltimore  for  purposes  so  varied  and  numerous  as  to 
embarrass  description,  and  they  are  to  be  found  in  every  business  locality 
and  in  all  sections  of  the  town.  In  fact,  it  may  be  safely  affirmed 
that  their  use  could  not  be  prohibited  or  discontinued  without  the  most 
serious  impairment,  if  not  destruction,  of  the  prosperity  and  growth  of 
the  city.  Now  it  is  with  these  powerful  and  dangerous  but  most  im- 
portant and  valuable  aids  to  human  industry,  that  this  ordinance  deals, 
and  what  does  it  do?  It  does  not  profess  to  prescribe  regulations  for 
their  construction,  location,  or  use,  nor  require  such  precautions  and 
safeguards  to  be  provided  by  those  who  own  and  use  them  as  are  best 
calculated  to  render  them  less  dangerous  to  life  and  property,  nor  does 
it  restrain  their  use  in  box-factories  and  other  similar  establishments 
within  certain  defined  limits,  nor  in  any  other  way  attempt  to  promote 
their  safety  and  security  without  destroying  their  usefulness.  But  it 
commits  to  the  unrestrained  will  of  a  single  public  officer  the  power  to 
notify  every  person  who  now  employs  a  steam-engine  in  the  prosecution 
of  any  business  in  the  city  of  Baltimore  to  cease  to  do  so,  and  by  pro- 
viding compulsory  fines  for  every  day's  disobedience  of  such  notice  and 
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oiilor  of  removal,  renders  his  power  over  the  use  of  steam  in  that  city 
practically  absolute,  so  that  he  may  prohibit  its  use  altogether.  Hut  if 
he  .should  not  choose  to  do  this,  but  only  to  act  in  particular  cases, 
there  is  nothing  in  the  ordinance  to  guide  or  control  his  action.  It  lays 
down  no  rules  by  which  its  impartial  execution  can  be  secured  or  par- 
tiality and  oppression  prevented.  It  is  clear  that  giving  and  enforcing 
these  notices  may,  and  quite  likely  will,  bring  ruin  to  the  business  of 
those  against  whom  they  are  directed,  while  others  from  whom  they  are 
withheld  may  be  actually  benefited  by  what  is  thus  done  to  their  neigh- 
bors, and  when  we  remember  that  this  action  or  non-action  may  proceed 
from  enmity  or  prejudice,  from  partisan  zeal  or  animosity,  from  favor- 
itism and  other  improper  influences  and  motives,  easy  of  concealment 
and  difficult  to  be  detected  and  exposed,  it  becomes  unnecessary  to 
suggest  or  to  comment  upon  the  injustice  capable  of  being  wrought 
under  cover  of  such  a  power,  for  that  becomes  apparent  to  every  one 
who  gives  to  the  subject  a  moment's  consideration.  In  fact,  an  ordinance 
which  clothes  a  single  individual  with  such  power  hardly  falls  within 
the  domain  of  law,  and  we  are  constrained  to  pronounce  it  inoperative 
and  void.  Resting  our  decision  as  to  the  invalidity  of  this  ordinance  on 
this  ground,  we  shall  not  consider  the  question  whether  it  is  also  void 
as  an  unauthorized  delegation  of  a  public  power  or  trust.  In  the  view 
we  have  taken  of  the  case,  it  becomes  unnecessary  to  express  any  opin- 
ion upon  that  question.  It  must  also  be  observed  that  what  we  have 
declared  void  is  only  that  part  of  the  ordinance  of  18G4,  which  gives  to 
the  Mayor  the  power  to  revoke  permits  for  steam  engines  and  boilers, 
and  we  are  not  to  be  understood  as  expressing  any  disapproval  of  the 
section  of  the  ordinance  of  1838,  which  requires  a  permit  from  the 
Mayor  and  City  Council  for  the  erection  of  all  such  engines  within 
the  city  limits.  The  Act  of  1872,  ch.  133,  which  was  referred  to  by 
the  appellant's  counsel  as  containing  a  ratification  and  approval  bv  the 
legislature  of  both  these  ordinances,  contains  no  reference  to  the  ordi- 
nance of  lrti'.l.  The  section  of  that  Act  which  is  relied  on  for  this  rati- 
fication and  approval  simply  provides  that  nothing  in  this  Act  shall 
conflict  with  the  ordinance  of  the  Mayor  and  City  Council  of  Baltimore, 
which  requires  their  permission  for  the  erection  of  steam-boilers  in  that 
city."  This  in  plain  terms  refers  exclusively  to  the  ordinance  of  183K, 
and  we  by  no  means  affirm  that  it  constitutes  a  legislative  ratification 
and  approval  even  of  that  ordinance. 

As  to  the  question  of  jurisdiction  we  have  no  doubt.  ...  It  follows 
that  the  decree  appealed  from  must  be  affirmed. 

I>>  ere*  affirmed.1 

1  See  note  at  pp.  fi72-fi73. 

In  SMt,  v.  V„m  97  N.  C.  477,481  (18«7),  the  court  f  Mfrmmon.  .T.)  said  :  "  In  the, 
case  tie  fore  ns.  the  statute  (I'r.  Acts.  18S5,  ch.  14)  forbids  every  person  'to  use  upon 
the  road  of  said  company  a  hieycle,  or  tricycle,  or  other  non-horse  vehicle,  without  the 
express  permission  of  the  superintendent  of  said  road.'  &c.  The  purpose  of  this  statu- 
tory provision  is  not  to  destroy  the  defendant's  property,  —  his  bicycle,  —  or  to  deprive 
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liim  of  tlic  use  of  it,  in  a  way  not  injurious  to  others,  but  to  proveut  him  from  using  it 
on  a  particular  roail  —  that  mentioned  —  at  a  particular  time  or  season,  wheu  it  would, 
hy  reason  of  its  peculiar  shape,  ami  the  unusual  manner  of  using  it  as  a  means  of 
locomotion,  prove  injurious  to  others, —  particularly  women  ami  children,  constantly 
passing  and  repassing  in  great  numbers  over  the  particular  road  mentioned,  in  carriages 
and  other  ordinary  vehicles  drawn  by  horses.  The  evidence  tended  strongly  to  show, 
that  the  use  of  the  bicycle  on  the  road  materially  interfered  with  the  exercise  of  the 
rights  and  safety  of  others  in  the  lawful  use  of  their  carriages  aud  horses  in  passing 
over  the  road.  In  repeated  instances  the  horses  became  frightened  nt  them,  and  car- 
riages were  thrown  into  the  ditches  along  the  side  of  the  road.  It  was  not  uncommon 
for  horses  to  become  frightened  at  them,  and  become  unruly,  if  the  evidence  is  to  be 
believed. 

"The  statute  did  not  deprive  the  defendaut  of  the  use  of  his  property, —  he  might 
have  gone  another  way, —  he  might  have  gone  at  an  opportune  time,  with  the  express 
permission  of  the  superintendent  of  the  road.  In  any  case,  he  had  no  right  to  go,  using 
his  bicycle,  at  the  peril  of  other  people,  he  giving  rise  to  such  peril.  The  statute  did 
not.  therefore,  iu  auy  just  sense,  destroy  his  property,  as  contended,  or  deprive  him  of 
the  proper  and  reasonable  use  of  it ;  nor  was  such  its  purpose.  Its  purpose  was  lawful, 
and  in  our  judgment,  it  does  not  provide  an  unreasonable  police  regulation,  —  certainly 
not  one  so  unreasonable  as  to  warrant  us  in  declaring  it  void.  Such  statutes  are  valid, 
unless  the  purpose,  or  necessary  effect  is,  not  to  regulate  the  use  of  property,  but  to 
destroy  it.  .  .  . 

"  It  is  further  objected,  that  the  statute  leaves  it  to  the  arbitrary  discretion  of  the 
superintendent  of  the  road  named  to  allow  or  disallow  persons  to  use  'a  bicycle,  or  tri- 
cycle, or  other  non-horse  vehicle '  on  it.  This  is  a  misapprehension  of  the  true  import 
of  the  provision  cited.  The  discretion  vested  in  the  superintendent  is  not  arbitrary. 
He  is  made  the  agent  of  the  law,  as  well  as  superintendent,  and  he  is  bound  to  exercise 
the  discretion  vested  in  him  honestly,  fairly,  reasonably,  and  without  prejudice  or  par- 
tiality, for  the  just  purpose  of  effectuating  the  intention  of  the  statute.  If  there  l*> 
times,  or  seasons,  or  occasions,  when  |tersons  wishing  to  use  bicycles  or  other  like  vehi- 
cles embraced  by  the  prohibitory  clause  of  the  statute  in  question,  it  is  his  plain  duty  to 
allow  them  to  do  so  at  such  times  The  authority  is  not  his;  he  is  simply  made  the 
agent  of  the  law  for  a  lawful  purpose,  and  he  is  amenable  as  such  for  any  prostitution 
of  the  power  so  vested  in  him,  :iud  the  creation  of  the  discretion  implies  tlint  there  may 
be  occasions,  or  times,  or  seasons,  when  bicycles  may  be  used  on  the  road. 

"  '  It  not  infrequently  happens,  that  statutes  require  particular  things  to  be  done,  or 
not  to  be  done,  that  must  be  made  to  depend  upon  the  judgment  —  discretion  —  of  a 
designated  agent  or  commissioner,  or  officer,  and  the  discretion  iu  such  cases  is  not 
arbitrary,  —  it  is  lawful,  and  must  U-  lawfully  exercised.'  .  .  . 

"  The  learned  counsel  for  the  appellant  directed  our  attention  to  the  case  of  Yirk 
Wo  v.  Hopkins,  lis  U.  S.  350.  That  case,  in  our  judgment,  has  no  application  here. 
The  court  declared  a  city  ordinance  void,  upon  the  ground  that  its  manifest  purpose 
was  not  a  just  and  reasonable  regulation,  but  unlawful,  and  the  discretionary  powers 
conferred  upon  certain  authorities  of  the  city  were  purely  arbitrary  —  intentionally  so 
—  and  therefore  unlawful  and  void.  And  the  same  may  be  said  of  Mayor  and  C.  of 
lia'limon  v,  Hailn  kr,  4'J  Md.  217,  cited  in  the  case  above  mentioned.  In  our  case,  the 
imrpose  of  the  statute  is  obviously  a  lawful  one.  —  a  proper  regulation  of  the  use  of 
property,  —  and  the  designation  of  the  agent,  and  the  discretionary  power  conferred 
upon  him,  is  for  the  lawful  purpose  of  effectuating  the  just  inteut  of  the  statute,  and 
be  is  amenable,  as  we  have  indicated  above."  Compare  Ttrillry  v.  Ptikms,  26  All. 
Hep  2*G  (Md.  1893).  — Ed. 
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STATE  v.  DERING. 
Slimieme  Court  of  Wisconsin.  18'J3. 

[84  585  ] 

Certiorari  to  a  court  commissioner  of  Columbia  County. 

This  is  a  proceeding  by  catior-'ri  to  review  the  decision  of  C.  L. 
Dering,  court  commissioner  of  Columbia  County,  in  the  mutter  of  his 
refusal  to  discharge  the  petitioner,  Joseph  Garvabad,  from  custody,  and 
remanding  him  to  the  imprisonment  of  which  he  complains.  It  appears 
from  the  return  of  the  sheriff  of  Columbia  County  to  the  writ  of  habeas 
corpus  issued  by  the  commissioner,  that  on  the  27th  day  of  February, 
18!K5,  the  petitioner  was  placed  in  his  custody,  and  was  held  therein, 
under  and  by  virtue  of  an  execution  or  so-called  "commitment,"  issued 
by  V.  Helman,  a  justice  of  the  peace  of  the  city  of  Portage  in  said 
county,  reciting  that  the  city  of  Portage  had  recovered  a  judgment  be- 
fore said  justice  against  the  petitioner  for  the  sum  of  $">,  together  with 
813.8.J  costs  of  suit,  for  the  violation  of  an  ordinance  of  said  city,  to 
wit,  No.  121,  entitled  "An  Ordinance  to  regulate  Street  Parades  and 
insure  Public  Safety,"  and  commanding  the  sherirTor  any  constable  of 
the  county  to  levy  the  same  on  the  goods  and  chattels  of  the  said  peti- 
tioner except  such  as  the  law  exempts,  and  in  defaidt  thereof  to  take 
his  body  and  him  convey  and  deliver  to  the  keeper  of  the  common  jail  of 
Columbia  County,  to  be  there  kept  in  custody  for  the  term  of  twenty 
days,  unless  said  judgment  with  costs  was  sooner  paid  or  he  should  be 
discharged  by  due  course  of  law. 

The  ordinance  in  question  provides  that  "  it  shall  be  unlawful  for  any 
person  or  persons,  societ}\  association,  or  organization,  under  whatso- 
ever name,  to  march  or  parade  over  or  upon  "  certain  streets  (therein 
named)  in  the  city  of  Portage,  "shouting,  singing,  or  beating  drums  or 
tambourines,  or  playing  upon  any  other  musical  instrument  or  instru- 
ments, for  the  purpose  of  advertising  or  attracting  the  attention  of  the 
public,  or  to  the  disturbance  of  the  public  peace  or  quiet,  without  first 
having  obtained  a  permission  to  so  march  or  parade,  signed  by  the 
mayor  of  said  city.  In  case  of  illness  or  absence  of  the  mayor  or  other 
ofticer  hereby  designated  of  the  city,  such  permission  may  be  granted 
and  signed  by  the  president  of  the  council,  city  clerk,  or  marshal,  in  the 
order  named  :  provided,  that  this  section  shall  not  apply  to  funerals,  fire 
companies,  nor  regularly  organized  companies  of  the  State  militia  :  and 
provided,  further,  that  permission  to  march  or  parade  shall  at  no  time 
be  refused  to  any  political  party  having  a  regular  State  organization. 
Any  person  violating  any  of  the  provisions  of  this  ordinance  shall,  upon 
conviction  thereof,  be  fined  in  a  sum  not  less  than  two  dollars  or  more 
than  ten  dollars."  The  second  section  provided  that  the  marshal  should 
accompany  such  person  or  persons  receiving  permission  while  upon  tin- 
portion  of  the  streets  described,  to  preserve  order,  warn  the  owners  of 
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horses  upon  said  portions  of  said  streets,  and  to  carefully  preserve  the 
public  safety  ;  and  when  such  permission  is  given  by  any  officer  other 
than  the  marshal,  that  he  should  forthwith  notify  the  marshal  of  the 
granting  of  the  same. 

The  sheriff  further  returned  that  "the  central  part  of  the  business 
portion  of  the  city  of  Portage  is  contained  within  the  limits  defined  in 
the  ordinance,  and  the  streets  therein  referred  to  were  narrow,  and  cross 
and  enter  each  other  at  various  angles,  and  there  was  a  great  deal  of 
traffic  over  the  same,  and  that  the  petitioner  had  been  duly  and  lawfully 
convicted  of  a  wilftd  violation  of  said  ordinance  upon  trial  duly  and 
legallv  had." 

The  petitioner  demurred  to  the  return,  and  the  commissioner  over- 
ruled the  demurrer  and  ordered  that  he  be  remanded  to  the  custody  of 
the  sheriff,  to  be  confined  in  the  county  jail  of  said  county  according  to 
the  terms  of  said  execution. 

For  the  relator  there  was  a  brief  by  Rogers  &  Ilall,  and  oral  argu- 
ment by  F.  W.  Hall. 

W.  JS.  Stroud,  for  the  respondent. 

Finney,  J.  ...  It  is  objected  that  the  ordinance  is  void  on  its  face, 
by  reason  of  its  operating  unequally  and  creating  an  unjust  and  illegal 
discrimination,  not  only  (1)  by  the  express  terms  of  the  ordinance  it- 
self, but  (2)  it  is  so  framed  as  to  punish  the  petitioner  for  what  is  per- 
mitted to  others  as  lawful,  without  any  distinction  of  circumstances, 
whereby  an  unjust  and  illegal  discrimination  occurs  in  its  execution,  and 
which,  though  not  made  by  the  ordinance  in  express  terms,  is  made 
possible  by  it ;  (U)  in  that  it  vests  in  the  mayor,  or  other  officers  of  the 
city  named  in  it,  power  to  arbitrarily  deny  persons  and  other  societies 
or  organizations  the  right  secured  by  it  to  others  to  march  and  parade 
on  the  streets  named.  The  general  subject  and  scope  of  the  ordinance 
is  marching  or  parading  by  4i  any  person  or  persons,  society,  associa- 
tion, or  organization  "  over  the  streets  named,  "  shouting,  singing,  or 
beating  drums  or  tambourines,  or  playing  upon  any  musical  instrument 
or  instruments,  for  the  purpose  of  advertising  or  attracting  the  attention 
of  the  public,  or  to  the  disturbance  of  the  public  peace  or  quiet,"  with- 
out having  obtained  permission  as  prescribed  in  the  ordinance.  It  pro- 
vides, among  other  things,  that  the  ordinance  shall  not  apply  to  fire 
companies,  nor  to  regularly  organized  companies  of  the  State  militia,  and 
that  permission  to  march  or  parade  shall  at  no  time  be  refused  to  any 
political  party  having  a  regular  State  organization.  The  permission,  it 
will  be  seen,  is  required  absolutely  to  be  granted  to  political  parties 
having  a  regular  State  organization,  so  they  are  practically  excepted 
out  of  the  ordinance.  "Whether  permission  shall  be  granted  to  any 
other  society,  civic,  religious,  or  otherwise,  depends  not  upon  the  char- 
acter of  the  organization,  or  upon  the  particular  circumstances  of  the 
case,  but  upon  the  arbitrary  discretion  of  the  mayor  or  other  officers 
named  in  the  ordinance,  acting  in  his  absence.  It  is  therefore  argued 
that,  as  between  different  persons,  societies,  associations,  or  organiza- 
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tions,  the  ordinance  operates  unequally  and  creates  unjust  and  illegal 
discriminations  by  its  express  terms,  and  makes  such  discriminations 
not  only  possible  but  necessary  in  its  administration,  and  therefore  that 
the  ordinance  is  void  upon  common-law  principles,  as  heretofore  recog- 
nized and  administered  in  the  courts  of  the  country. 

The  rights  of  persons,  societies,  and  organizations  to  parade  and  have 
processions  on  the  streets  with  music,  banners,  songs,  ami  shouting,  is 
a  well-established  right,  and,  Indeed,  the  ordinance  upon  its  face  recog- 
nizes to  a  certain  extent  the  legality  of  such  processions  and  parades, 
and  provides  for  permitting  them,  in  the  discretion  of  the  mayor,  in  all 
cases  except  those  named,  and  as  to  those  the  right  is  practically  se- 
cured. The  ordinance,  as  framed,  and  as  it  is  to  be  executed  under  the 
arbitrary  discretion  of  the  mayor  or  other  ollicer,  is  clearly  an  abridg- 
ment of  the  rights  of  the  people ;  and  in  many  cases  it  practically  pre- 
vents those  public  demonstrations  that  are  the  most  natural  product  of 
common  aims  and  kindred  purposes.  "  It  discourages  united  effort  to 
attract  public  attention  and  challenge  public  examination  and  criticism 
of  the  associated  purposes."  Anderson  x.Wdlington,  40  Kan.  173, 
contains  a  careful  discussion  and  examination  of  a  similar  ordinance, 
which  was  there  held  to  be  void  as  contravening  common  right.  In  In 
re  Fntzee,  G3  Mich.  396,  after  a  full  discussion  by  Campbell,  C.  J.,  a 
similar  ordinance  was  also  held  void,  and  that  it  is  not  in  the  power  of 
the  legislature  to  deprive  any  of  the  people  of  the  enjoyment  of  equal 
privileges  under  the  law,  or  to  give  cities  any  tyrannical  powers ;  that 
charters,  laws,  and  regulations,  to  be  valid,  must  be  capable  of  con- 
struction, and  must  be  construed,  in  conformity  to  constitutional  prin- 
ciples and  in  harmony  with  the  general  laws  of  the  land  ;  and  that  any 
by-law  which  violates  any  of  the  recognized  principles  of  lawful  and 
equal  rights  is  necessarily  void  so  far  as  it  does  so,  and  void  entirely  if 
it  cannot  be  reasonably  applied  according  to  its  terms  :  and  no  grant  of 
absolute  discretion  to  suppress  lawful  action  can  be  sustained  at  all ; 
that  it  is  a  fundamental  condition  of  all  liberty,  and  necessary  to  civil 
society,  that  men  must  exercise  their  rights  in  harmony  with  and  yield 
to  such  restrictions  as  are  necessary  to  produce  peace  and  good  order ; 
and  it  is  not  competent  to  make  any  exceptions  for  or  against  the  so- 
called  "Salvation  Army"  because  of  its  theories  concerning  practical 
work  ;  that  in  law  it  has  the  same  right,  and  is  subject  to  the  same  re- 
strictions, in  its  public  demonstrations,  as  any  secular  body  or  society 
which  uses  similar  means  for  drawing  attention  or  creating  interest. 
Hence  the  by-law  there  in  question,  because  it  suppressed  what  was  in 
general  perfectly  lawful,  and  left  the  power  of  permitting  or  restraining 
processions  and  their  courses  to  an  unlaw  fid  official  discretion,  was  held 
void  ;  and  that  any  regulation,  to  be  valid,  must  be  by  permanent  legal 
provisions,  operating  generally  and  impartially. 

The  return  of  the  sheriff  utterly  fails  to  show  of  what  specific  offence 
the  petitioner  was  convicted  ;  that  is  to  say,  in  what  particular  respect 
he  violated  the  ordinance.    We  may  infer,  however,  for  the  purpose  of 
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argument  and  illustration,  from  the  fact  that  the  petition  for  the  writ 
addressed  to  this  court  states  that  the  petitioner  is  a  member  of  the 
Salvation  Army,  that  he  was  convicted  of  parading  the  streets  in  that 
capacity.  Jt  cannot  be  maintained  that  any  person  or  persons  or  soci- 
ety have  any  right  for  religious  purposes  or  as  religious  bodies  to  use 
the  streets  for  purposes  of  public  parade  because  the  purpose  in  view  is 
purely  religious  ami  not  secular,  but  they  certainly  have  the  same  right 
to  equal  protection  of  the  laws  as  secular  organizations.  The  objections 
urged  against  this  ordinance  are,  we  think,  fatal  to  any  conviction  which 
might  take  place  under  it,  by  reasou  of  its  unreasonable  and  unjust 
discriminations  and  of  the  arbitrary  power  conferred  upon  the  mayor  or 
other  officer  of  the  city  to  make  others  in  its  administration  and  execu- 
tion ;  so  that  it  is  impossible  to  sustaiu  the  conviction  in  any  aspect  in 
which  the  question  may  be  viewed. 

A  careful  examination  of  the  decisions  in  various  States,  and  the  con- 
siderations upon  which  they  are  founded,  is  not  material  to  the  determi- 
nation of  the  case,  for  the  whole  subject  is  governed  and  controlled  by 
the  provisions  of  the  Fourteenth  Amendment  to  the  Constitution  of  (he 
United  States,  already  referred  to.  In  construing  and  applying  this 
amendment,  the  Supreme  Court  of  the  United  States  have  said  in  Bar- 
bier  v.  Connolly,  113  U.  S.  27,  that  it  "undoubtedly  intended  not  only 
that  there  should  be  no  arbitrary  deprivation  of  life  or  liberty,  or  arbi- 
trary spoliation  of  property,  but  that  equal  protection  and  security 
should  be  given  to  all  under  like  circumstances  in  the  enjoyment  of  their 
personal  and  civil  rights  ;  that  all  persons  should  be  equally  entitled  to 
pursue  their  happiness,  and  acquire  and  enjoy  property;  that  they 
should  have  like  access  to  the  courts  of  the  country  for  the  protection 
of  their  persons  and  property,  the  prevention  and  redress  of  wrongs, 
and  the  enforcement  of  contracts;  that  no  impediment  should  be  inter- 
posed to  the  pursuits  of  any  one  except  as  applied  to  the  same  pursuits 
by  others  under  like  circumstances ;  that  no  greater  burdens  should  be 
laid  upon  one  than  are  laid  upon  others  in  the  same  calling  and  condi- 
tion. .  .  .  Class  legislation  discriminating  against  some  and  favoring 
others  is  prohibited,  but  legislation  which,  in  carrying  out  a  public  pur- 
pose, is  limited  in  its  application,  if  within  the  sphere  of  its  operation 
it  affects  alike  all  persons  similarly  situated,  is  not  within  the  amend- 
ment." The  entire  subject  underwent  careful  examination  in  the  case 
of  Tick  Wo  v.  Il»pkins,  118  U.  S.  .'i">(5,  where  the  subject  of  city  ordi- 
nances and  the  principles  regulating  their  validity  were  considered. 
The  objections  to  the  validity  of  the  ordinances  in  that  case  were,  in 
substance,  the  same  that  are  urged  in  this,  and  the  ordinances  in  ques- 
tion were  held  void.  The  objections  urged  In  the  case  of  Baltimore  v. 
Raikcke,  4'J  Md.  217,  were  also  in  substance  the  same,  for  the  ordinance 
in  that  case  upon  its  face  committed  to  the  unrestrained  will  of  a  single 
public  officer  the  power  to  determine  the  rights  of  parties  under  it,  when 
there  was  nothing  in  the  ordinance  to  guide  or  control  his  action,  and 
it  was  held  void  because  "  it  lays  down  no  rules  b}*  which  its  impartial 
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execution  can  be  secured,  or  partiality  and  oppression  prevented,"  and 
that  "  when  we  remember  that  action  or  non-action  may  proceed  from 
enmity  or  prejudice,  from  partisan  zeal  or  animosity,  from  favoritism 
and  other  improper  influences  and  motives  easy  of  concealment  and  dif- 
ficult to  be  detected  and  exposed,  it  becomes  unnecessary  to  suggest  or 
to  comment  upon  the  injustice  capable  of  being  wrought  under  cover  of 
such  a  power,  for  that  becomes  apparent  to  every  one  who  gives  to  the 
subject  a  moment's  consideration.  In  fact,  an  ordinance  which  clothes 
a  single  individual  with  such  power  hardly  falls  within  the  domain  of 
law,  and  we  are  constrained  to  pronounce  it  inoperative  and  void." 
The  doctrine  of  this  case  was  approved  in  Yick  Wo  v.  ll<>j>kins,  1  IS 
U.  S.  o'tO.  .  .  . 

Nearly  all  the  processions,  parades,  etc.,  that  ordinarily  occur  are 
excepted  from  the  ordinance  in  question,  followed  by  a  provision  that 
permission  to  inarch  or  parade  shall  at  no  time  "  be  refused  to  any  po- 
litical party  having  a  regular  State  organization."  It  is  difficult  to  see 
how  this  can  be  considered  municipal  legislation,  dictated  by  a  fair  and 
equal  mind,  which  takes  care  to  protect  and  provide  for  the  parades  and 
processions  with  trumpets,  drums,  banners,  and  all  the  accompaniments 
of  political  turn-outs  and  processions,  and  at  the  same  time  provides,  in 
effect,  that  the  Salvation  Army,  or  a  Sunday-school,  or  a  temperance 
organization  with  music,  banners,  and  devices,  or  a  lodge  of  Odd  Fel- 
lows or  Masons,  shall  not  in  like  manner  parade  or  march  in  procession 
on  the  streets  named  without  getting  permission  of  the  mayor,  and  that 
it  shall  rest  within  the  arbitrary,  uncontrolled  discretion  of  this  officer 
whether  they  shall  have  it  at  all.  The  ordinance  resembles  more  nearly 
the  means  and  instrumentalities  frequently  resorted  to  in  practising 
against  and  upon  persons,  societies,  and  organizations  a  petty  tyranny, 
the  result  of  prejudice,  bigotry,  and  intolerance,  than  any  fair  or  legiti- 
mate provision  in  the  exercise  of  the  police  power  of  the  State  to  protect 
the  public  peace  and  safety.  It  is  entirely  un-American  and  in  conflict 
with  the  principles  of  our  institutions  and  all  modern  ideas  of  civil  lib- 
erty. It  is  susceptible  of  being  applied  to  offensive  and  improper  uses, 
made  subversive  of  the  rights  of  private  citizens,  and  it  interferes  with 
and  abridges  their  privileges  and  immunities,  and  denies  them  the  equal 
protection  of  the  laws  in  the  exercise  and  enjoyment  of  their  undoubted 
rights.  In  the  exercise  of  the  police  power  the  common  council  may, 
in  its  discretion,  regulate  the  exercise  of  such  rights  in  a  reasonable 
manner,  but  cannot  suppress  them,  directly  or  indirectly,  by  attempting 
to  commit  the  power  of  doing  so  to  the  mayor  or  any  other  officer.  The 
discretion  with  which  the  council  is  vested  is  a  legal  discretion,  to  be 
exercised  within  the  limits  of  the  law,  and  not  a  discretion  to  transcend 
it  or  to  confer  upon  any  city  officer  an  arbitrary  authority,  making  him 
in  its  exercise  a  petty  tyrant.  Such  ordinances  or  regulations,  to  be 
valid,  must  have  an  equal  and  uniform  application  to  all  persons,  soci- 
eties, or  organizations  similarly  circumstanced,  and  not  be  susceptible 
of  unjust  discriminations,  which  may  be  arbitrarily  practised  to  the  hurt, 
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prejudice,  or  annoyance  of  any.  An  ordinance  which  expressly  secures 
to  political  parties  having  State  organizations  the  absolute  right  to 
street  parades  and  processions,  with  all  their  usual  accompaniments, 
and  denies  it  to  the  societies  and  other  like  organizations  already  men- 
tioned, except  by  permission  of  the  mayor,  who  may  arbitrarily  refuse 
it,  is  not  valid,  and  offends  .'igainst  all  well-established  ideas  of  civil  and 
religious  liberty.  The  people  do  not  hold  rights  as  important  and  well 
settled  as  the  right  to  assemble  and  have  public  parades  and  processions 
with  music  and  banners  and  shouting  and  songs,  in  support  of  an}-  laud- 
able or  lawful  cause,  subject  to  the  power  of  any  public  officer  to  inter- 
diet  or  prevent  them.  Our  government  is  "a  government  of  laws  and 
not  of  men,"  and  these  principles,  well  established  b\-  the  courts,  by  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United  States,  have 
become  a  part  of  the  supreme  law  of  the  land,  so  that  no  officer,  body, 
or  lawful  authority,  can  "deny  to  an}'  person  the  equal  protection  of  the 
laws."  It  is  plain  that  the  ordinance  in  question  is  illegal  and  void, 
and  for  this  reason  the  order  of  the  commissioner  must  be  reversed. 

By  the  Court.  —  The  order  of  the  court  commissioner  is  reversed, 
and  the  petitioner  ordered  discharged.1 


SINGER  v.  MARYLAND. 
Maryland  Coritx  of  Appkals.  1890. 

[72  Md.  464  ] 

Appeal  as  upon  writ  of  error  from  the  Criminal  Court  of  Baltimore. 
The  case  is  stated  in  the  opinion  of  the  court. 

The  cause  was  argued  before  Alvey,  C.  J.,  Miller,  Robinson, 
Bkyan,  Fowlek,  McSiiekky,  and  Bkiscoe,  JJ.    David  Stewart,  for 
the  appellant ;  Edgar  II.  Cans  and  William  Pinkney  Whytc,  Attorney- . 
General,  for  the  appellee. 

Robinson,  J.,  delivered  the  opinion  of  the  court. 

The  traverser  is  a  plumber  by  trade,  and  was  indicted  for  refusing  to 
comply  with  the  requirements  of  the  Act  of  1886,  c.  430,  which  pro- 
vides that  no  person  shall  engage  in  the  business  of  plumbing  in  the 
city  of  Baltimore  unless  such  person  shall  have  received  from  the  State 
Board  of  Commissioners  of  Practical  Plumbing  a  certificate  as  to  his 
competency  and  qualification.  This  Act  the  traverser  contends  is  in 
violation  of  his  constitutional  rights  under  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States  and  of  the  Constitution  of  this 
State,  both  of  which  declare  that  no  person  shall  be  deprived  of  his  life, 
liberty,  or  property  without  due  process  of  law.  These  constitutional 
safeguards  have  been  so  fully  considered  and  discussed  by  the  Supreme 


»  See  Youngblood  v.  Di'rm.  Co.,  95  Ala.  521  ,  see  also  antt,  p.  C73,  note.  —  Ed. 
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Court,  especially  since  the  adoption  of  the  Fourteenth  Amendment,  by 
which  the  restraint  upon  the  power  ol*  the  States  to  pass  laws  affecting 
personal  and  private  rights  was  made  a  part  of  the  Federal  Constitution, 
that  it  can  only  be  necessary  to  refer  to  the  conclusions  reached  by  that 
court  as  affecting  the  question  before  us.  Dent  v.  West  Vinjinia,  121) 
U.  S.  114;  Htii'Lh'i'  v.  Connolly,  113  U.  S.  27;  Mnyler  v.  Kansas,  123 
U.  S.  G23  ;  Soon  Ifiny  v.  Crowley,  113  U.  S.  703  ;  Powell  v.  Pennsyl- 
vania, 127  U.  S.  G78.  No  one  questions  the  right  of  every  person  in 
this  country  to  follow  any  legitimate  business  or  occupation  he  may  see 
fit.  This  is  a  privilege  open  alike  to  every  one.  His  own  labor,  and 
the  right  to  use  it  as  a  means  of  livelihood,  is  a  right  as  sacred  and  as 
fully  protected  by  the  law  as  any  other  personal  or  private  right.  Hut 
broad  and  comprehensive  as  this  right  may  be,  it  is  subject  to  the  para- 
mount right,  inherent  in  even*  government,  to  impose  such  restraint 
and  to  provide  such  regulations  in  regard  to  the  pursuits  of  life  as  the 
public  welfare  may  require.  This  paramount  right  rests  upon  the  well- 
recognized  maxim,  Sains  p<>puJi  est  suprema  lex;  and,  whatever 
difficulty  there  may  be  in  defining  the  precise  limits  and  boundaries  by 
which  the  exercise  of  this  power  is  to  he  governed,  all  agree  that  laws 
and  regulations  necessary  for  the  protection  of  the  health,  morals,  and 
safety  of  society  are  strictly  within  the  legitimate  exercise  of  the  police 
power.  Powell  v.  Pennsylvania,  127  U.  S.  G78  ;  Mnyler  v.  Kansas,  123 
U.  S.  G23;  Pail  way  Co.  v.  Peek  with,  129  U.  S.  2G.  As  to  the  com- 
mon and  ordinary  occupations  of  life,  little  or  no  regulation  may  be 
necessary  ;  but  if  the  occupation  or  calling  be  of  such  a  character  as  to 
require  a  special  course  of  study  or  training  or  experience  to  qualify  one 
to  pursue  such  occupation  or  calling  with  safety  to  the  public  interests, 
no  one  questions  the  power  of  the  legislature  to  imi>ose  such  restraints, 
and  prescribe  such  requirements,  as  it  may  deem  proper  for  the  protec- 
tion of  the  public  against  the  evils  resulting  from  incapacity  and  igno- 
rance ;  and  neither  section  one  of  the  Fourteenth  Amendment  of  the 
Federal  Constitution,  nor  article  23  of  the  Bill  of  Rights  of  the  Constitu- 
tion of  this  State,  was  designed  to  limit  or  restrain  the  exercise  of  this 
power.  It  is  in  the  exercise  of  this  power  that  no  one  is  allowed  to 
practise  law  or  medicine  or  engage  in  the  business  of  a  druggist  unless 
he  shall  have  been  found  competent,  and  qualified  in  the  mode  and  in 
the  manner  prescribed  by  the  statute  ;  and,  although  the  business  and 
trade  of  a  plumber  may  not  require  the  same  training  and  experience 
as  some  other  pursuits  in  life,  yet  a  certain  degree  of  training  is  abso- 
lutely necessary  to  qualify  one  as  a  competent  and  skilful  workman. 
We  all  know  that  in  a  large  city  like  Baltimore,  with  its  extensive  sys- 
tem of  drainage  and  sewerage,  the  public  health  largely  depends  upon 
the  proper  and  efficient  manner  in  which  the  plumbing  work  is  executed, 
and.  this  being  so,  the  legislature  not  only  has  the  power,  but  it  is 
eminently  wise  and  proper  that  it  should,  provide  some  mode  by 
which  the  qualifications  of  persons  engaged  in  that  business  shall  be 
determined. 
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In  considering  the  power  of  the  legislature  to  impose  restraints  upon 
all  persons  engaged  in  certain  pursuits,  the  Supreme  Court  say  :  »«  The 
nature  and  extent  of  the  qualifications  required  must  depend  primarily 
upon  the  judgment  of  the  State  as  to  their  necessity.  If  they  are  a|>- 
propriate  to  the  calling  or  profession,  and  attainable  by  reasonable 
application,  no  objection  to  their  validity  can  be  raised."  Dent  v.  Wtst 
Virginia,  \'2'J  U.  S.  11  1.  The  Act  of  18KG  now  before  us  provides  in 
the  first  place  that  no  one  shall  engage  in  the  business  of  plumbing 
except  those  qualified  to  work  as  registered  plumbers;  and,  further, 
that  no  one  shall  be  qualified  to  work  as  a  registered  plumber  unless  he 
shall  have  made  application  to  and  received  from  the  State  Hoard  of 
Practical  Plumbers  appointed  by  the  government  a  certificate  as  to  his 
competency.  These  requirements  are  appropriate,  and  relate  to  the  busi- 
ness of  plumbing,  and  are  such  as  the  legislature  deemed  necessary  and 
proper  for  the  protection  of  the  health  of  the  people  of  Baltimore  against 
the  consequences  resulting  from  the  work  of  incompetent  and  inexperi- 
enced plumbers.  They  are  in  themselves  fair  and  reasonable,  and 
impose  no  restraint  or  qualification  which  may  not  be  complied  with  by 
reasonable  training  and  experience.  Such  an  Act  is  but  the  ordinary 
exercise  of  the  police  power  of  the  State,  and  does  not  violate  in  any 
sense  the  constitutional  rights  of  the  traverser. 

Judgment  affirmed.1 

1  And  so  State  v.  thine mann,  80  Wis.  253,  as  to  pharmacists;  and  People  v.  Pfiip- 
pin,  70  Mich.  6  (IPSS),  as  to  medical  men  and  surgeons,  Cash-bell  and  Mouse,  J.I  , 
dissenting.  Compare  Slate  v.  Pennoi/er,  C5  X.  H.  113  (18S'.t),  whieh  holds  unconstitu- 
tional, as  being  unequal,  au  exemption  from  the  requirements  of  such  a  statute  in 
favor  of  medical  men  who  have  resided  and  practised  their  profession  in  the  place  of 
their  present  residence  for  the  last  four  years.  A  similar  clause  was  sustaiued  in 
People,  v.  Phippin,  ubi  supra,  the  court  (Loxu.  J.,  at  p.  24)  saying:  "This  Act  .  .  . 
makes  a  medical  qualification  the  test  of  the  right  to  practise.  The  real  test  of  the 
right  to  practise  is  that  he  shall  he  a  'graduate  of  any  legally  authorized  medical  col- 
lege in  this  State,  or  in  any  one  of  the  United  States,  or  in  any  other  country.'  And 
in  this  there  is  uo  discrimination  Xow,  the  legislature  saw  fit  in  establishing  this  test, 
to  except  from  its  provisions  a  certain  class  of  physicians  and  surgeons.  In  so  doing 
it  in  effect  declared  that  the  physician  or  surgeon  who  had  actually  practised  medicine 
continuously  for  at  least  five  years  in  this  State/and  who  is  practising  when  this  Act 
shall  take  effect,  was  as  well  qualified,  in  iLs  judgment,  to  continue  the  practice  of  his 
profession  as  the  student  coming  fresh  from  the  halls  of  college  with  his  diploma  was 
to  commence  it.  The  reasons  which  induced  the  legislature  to  insert  the  exception 
may  have  been  as  varied  as  the  different  minds  of  its  meml.ers.  It  certainly  had  jxjwer 
to  insert  it,  aud  whether  the  power  was  reasonably  or  unreasonably  exercised,  or 
whether  it  was  expedient  to  enact  the  law,  are  questions  exclusively  within  the  prov- 
ince of  the  legislative  branch  of  the  State  government,  and  their  judgment  must  neces- 
sarily be  decisive  upon  these  questions.  State,  v.  that,  25  W.  Ya.  1  ;  Ex  parte  Spimu</, 
10  Xev.  32S ;  \V>rt  v.  Clutter,  37  Ohio  St.  347." 

In  Tracer  v.  Cm,,,  73  Maryland,  250  ( 1890),  a  non-naturalized  Prussian  applied 
for  a  writ  of  man  damn  a  to  compel  certain  commissioners  to  issne  to  him  a  license  for 
the  sale  of  intoxicating  liquors.  His  jietitiou  was  dismissed;  ami  by  a  proceeding  in 
the  nature  of  a  writ  of  error,  he  now  raised  the  question  whether  the  Maryland  statute 
of  IS'.H),  c.  343,  for  regulating  the  sale  of  intoxicating  liquors,  was  valid.  The  court 
(TIrvav,  J  )  in  affirming  the  order  of  the  court  below,  said  "In  the  law  which  we 
are  now  considering,  the  legislature  hedged  around  this  traffic  with  such  safeguards 
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as  wore  deemed  advisable  for  the  purpose  of  protecting  the  public  interest.  It  was  an 
effort  to  restrict  the  licenses  to  such  persons  as  would  not  abuse  the  privilege  con- 
ferred ;  to  this  end  the  applicant  was  required  to  establish  his  fitness  for  the  privilege 
by  abundant  testimony,  and  to  promise,  under  oath,  that  lie  would  not  permit  on  his 
premises  certain  violations  of  the  law,  which  have  frequently  been  associated  with  the 
traffic,  and  which  have  caused  great  scandal,  immorality,  and  disorder.  And  by  section 
653  /.  it  was  enacted  that  the  license  should  be  refused  iu  all  eases,  whenever,  in  the 
opinion  of  the  said  board,  such  license  is  not  necessary  for  the  accommodation  of  the 
public,  or  the  petitioner  or  petitioners  is  or  are  not  fit  persona  to  whom  such  license 
should  be  granted ;  and  if  sufficient  cause  shall  at  any  time  be  shown,  or  proof  be  made 
to  the  said  board,  that  the  party  licensed  was  guilty  of  any  fraud  in  procuring  such 
license,  or  has  violated  any  law  of  the  State  relating  to  the  sales  of  iutoxicating 
liquor,  the  said  board  shall,  after  giving  notice  to  the  person  so  licensed,  revoke  said 
license;  and  the  criminal  court  of  the  city  may  iu  like  manner  revoke  said  license, 
if  the  party  should  Ikj  convicted  before  it,  of  any  such  violation.  It  was  thought 
proper  to  confine  the  license  to  citizens  of  the  United  States,  of  temperate  habits  and 
good  moral  character  The  privilege  is  very  liable  to  be  abused,  and  abuses  would 
produce  great  public  detriment.  It  therefore  seemed  wise  to  the  legislature  to  confer 
it  only  on  those  who,  being  natives  of  the  country,  might  reasonably  be  supposed  to 
have  a  regard  for  its  welfare;  or  who.  not  being  natives,  had,  as  required  by  the  natu- 
ralization law,  proven  by  credible  testimony  before  a  court  of  justice,  that  they  were 
attached  to  the  principles  of  the  Constitution  of  the  United  States,  and  were  well  dis- 
posed to  their  good  order  and  happiness.  It  was  certainly  the  function  of  the  law- 
making department  to  exercise  its  judgment  on  this  question,  and  litis  court  has  no 
right  to  criticise  its  conclusion.  We  do  not  think  that  tliis  law  is,  iu  any  manner,  iu 
conflict  with  the  Constitution  of  this  State. 

"  We  regard  it  as  included  'in  that  immense  mass  of  legislation  which  embraces 
everything  within  the  territory  of  a  State,  not  surrendered  to  the  general  government.' 
<;,hh  ,n*  v.  0,j,lf,»,  9  Wheaton,  L'<y}.  It  has  been  uniformly  held  in  all  courts  that  no 
clause  iu  the  Federal  Constitution  interferes  witli  the  power  of  the  States  to  promote 
and  protect  the  public  health,  peace,  morals,  and  Rood  order  within  their  respective 
limits.  ...  It  is,  however,  maintained  by  the  appellant  that  although  this  statute  was 
passed  apparently  for  the  purpose  of  eNorrising  this  power,  vet  it  is  in  conflict  with  the 
Fourteenth  Amendment,  because  it  denies  to  |>ersons  not  citizens  of  the  United  States 
the  right  to  obtain  licenses  to  retail  liquor,  and  thereby  makes  an  unconstitutional  dis- 
crimination against  them.  The  section  of  the  amendment  suppose, 1  to  be  involved  is 
in  these  words:  4  No  State  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States;  i,,,r  shall  any  State  deprive 
any  person  of  life,  liberty,  or  property  without  due  process  of  law;  nor  denv  to  anv 
person  within  its  juris  diction  tho  eqnal  protection  of  th  •  laws  '  It  cannot  be  said  that 
any  man,  alien  or  citizen,  has  a  natural  right  to  retail  intoxicating  liquor.  According 
to  liitrU-me;itr  v.  /W  u,  18  Wallace,  129.  it  is  not  one  of  the  privileges  and  immunities 
of  citizens  of  the  United  States.  In  Mu>/?>  r  v.  Kttnxos,  12.3  U.  S.  fi;>3.  it  was  said  that 
'such  a  right  did  not  inhere  in  citizenship,'  and  that  it  could  not  be  said  that  govern- 
ment interfered  with  or  impaired  any  one's  constitutional  rights  of  liberty  or  propertr, 
when  it  prohibited  the  manufacture  and  sale  of  intoxicating  drinks.  And  it  was  held 
that  this  prohibition  might  be  made  although  it  would  destroy  or  greatlv  diminish  the 
value  of  manufactories  which  had  been  erected  when  it  was  iawful  to  engage  in  such 
business.  Iu  Ki<hl  v.  P,ms>ni,  UJs  U  S  1,  a  statute  of  Iowa  prohibited  the  mnuufac- 
ture  or  sale  of  intoxicating  liquors  except  for  mechanical,  medicinal,  culinary,  and 
sacramental  purposes;  but  any  citizen  of  the  State  was  permitted  to  manufacture  or 
buy  and  sell  for  these  purpt>ses,  except  hotel-keepers,  keepers  of  saloons,  eating-houses, 
grocery-keepers,  and  confectioners  The  Supreme  Court  decided  that  the  statute  did 
not  in  any  way  contravene  any  provision  of  the  Fourteenth  Amendment.  We  see  that 
the  privilege  granted  was  confined  to  citizens  of  the  State,  and  that  there  was  a  dis- 
crimination against  five  classes  of  these  citizens.  Rut  in  truth,  the  valid  exercise  of  tho 
police  power  does  not  depend  on  any  question  of  discrimination  for  or  against  partiru- 
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lar  persons  or  classes  of  persons.  It  is  confide*!  to  the  wisdom  of  the  legislature  to 
make  such  application  of  it  as  the  public  welfare  may  require.  In  the  case  of  occupa- 
tions which  may  become  injurious  to  the  community,  they  may  prohibit  them  alto- 
gether, or  they  may  permit  them  only  in  certain  localities  and  on  certain  terms  and 
under  certain  restrictions,  or  they  may  grant  the  privilege  of  pursuing  them  to  some 
persons  and  deny  it  to  others.  Individual  interests  are  not  all  considered  in  the  exer- 
cise of  this  power.  They  must  yield  when  they  are  in  opposition  to  the  public  good. 
And  the  legislature  is  to  determine  what  measures  will  best  promote  the  public  good 
in  dealing  with  these  matters.  In  Mti,/ler  v.  Kansas  it  was  said  that  it  was  not  to  .he 
supposed  that  the  Fourteenth  Amendment  was  intended  to  impose  restraints  ou  the 
exercise  of  the  police  power  by  the  States.  It  was  also  said  that  a  State  could  not  bv 
any  coutract  limit  its  exercise  of  this  power  where  the  public  health  and  the  public  morals 
would  bo  prejudiced;  and  a  case  was  cited  with  approval  (Stout  \.  Mississippi,  101 
U.  S.  814),  where  a  charter  to  conduct  a  lottery  had  been  granted  to  a  private  corpora- 
tion for  a  large  moneyed  consideration,  and  was  afterwards  repealed,  and  the  repeal  was 
sustained  as  within  the  police  power  of  tho  State.  And  in  the  same  case  the  court 
stated  with  great  emphasis  the  necessity  of  upholding  State  police  regulations  which 
were  enacted  in  good  faith  and  which  had  appropriate  and  direct  connection  with  that 
protection  to  life,  health,  and  property  which  each  State  owes  to  its  citizens.  And  iu 
this  case,  and  subsequently  in  Powtll  v.  I'tttnsylvanin,  127  U.S.  684,  it  was  shown  that 
a  statute  enacted  in  good  faith  for  the  exercise  of  the  police  power  could  not  1k>  re- 
garded as  repugnant  to  the  Fourteenth  Amendment,  unless  It  had  no  real  or  substan- 
tial relation  to  the  objects  of  such  power.  In  the  S/aiii/hter-Ilimfie  Casts  (16  Wallace. 
86).  it  was  held  that  in  the  exercise  of  the  js.lice  power  the  State  of  Louisiana  could 
lawfully  grant  to  a  single  corporation,  for  twenty  five  years,  the  exclusive  privilege  of 
maintaining  slaughter  houses  in  a  district  of  country  containing  more  than  eleven  hun- 
dred square  miles,  and  including  the  city  of  New  Orleans.  The  trade  of  a  butcher, 
though  of  great  utility  and  necessity,  is  liable  under  some  circumstances  to  injure  the 
public  health,  and  was,  therefore,  liablo  to  this  sort  of  legislation. 

"  There  are  cases,  unquestionably,  in  which  discriminations  against  particular  persons 
or  classes  of  persons  would  be  unlawful.  They  are  indicated  in  Pom  11  v.  Ptnns^cama 
and  in  many  other  cases,  especially  in  the  cases  affecting  the  legislation  of  California  on 
the  subject  of  the  Chinese.  It  is  held  that  every  one  has  a  right  to  pursue  an  ordinary 
calling  on  terms  of  equality  with  all  other  persons  in  similar  circumstances ;  that  is.  a 
calling  not  in  anv  wav  injurious  to  the  community,  or  likely  to  become  so.  The  court 
did  not,  in  Piarr/t  v.  Pennsylvanin,  regard  the  making  of  oleomargarine  as  an  ordinary 
business  ;  nor  in  Mrdaheif  v.  Virginia,  135  U.  S.  712,  was  the  traffic  in  anient  spirits  so 
regarded.  In  tho  Chinese  CWs,  lie  Par  roll,  6  Sawyer,  349;  ft*  Ah  Chonn,  6  Sawyer, 
451.  and  Yirk  Wo.  v.  Hopkins,  118  IT  S  356,  the  legislation  in  question  was  directed 
against  the  Chinese,  and  was  intended  to  prevent  them  from  earning  a  livelihood  by 
their  own  labor;  or,  at  least,  to  impede  and  embarrass  them  as  much  as  possible  in 
their  efforts  to  do  so.  This  was  m<ist  clearly  evident,  not  only  from  the  statutes  and 
ordinances  themselves,  but  from  tho  article  in  the  Constitution  of  California,  under 
which  they  were  framed.  This  article  (19th)  was  entitled  '  Chinese,'  and  it  provided 
that  no  corporation  should  employ,  directly  or  indirectly,  in  any  capacity,  any  Chinese 
or  Mongolian  ;  that  no  Chinese  should  be  employed  on  any  State,  county,  municipal  or 
other  work,  except  in  punishment  for  crime;  it  declared  that  the  presence  of  foreign- 
ers ineligible  to  become  citizens  (meaning  the  Chinese)  was  dangerous  to  the  well- 
h'ing  of  the  State;  and  the  legislature  were  directed  to  discourage  their  immigration 
by  all  means  within  their  poweT.  and  were  also  directed  to  delegate  all  necessary  power 
to  the  incorporated  cities  and  towns  of  the  State  for  tho  removal  of  Chinese  beyond 
their  limits,  or  for  their  location  within  prescrilted  portions  of  those  limits;  and  were 
also  directed  to  provide  the  necessary  legislation  to  prohibit  the  introduction  of  Chi- 
nese into  the  State.  One  of  the  judges  in  Parmtt's  Case  said  of  this  article,  '  It  is  in 
open  and  seemingly  contemptuous  violation  of  the  provisions  of  the  treaty  which  give 
to  the  Chinese  the  richt  to  reside  hero  with  all  the  privileges,  immunities  and  exemp- 
tions of  the  most  favored  nation.    It  is,  in  fact,  but  oue  and  the  latest  of  a  series  of 
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enactments  designed  to  accomplish  the  same  end.'  6  Sawyer,  365.  It  was  apparent 
to  the  courts  which  decided  these  cases  that,  although  the  statutes  and  ordinances  in 
question  were  in  the  form  and  fashion  of  police  regulations,  jet  in  reality,  in  substance 
and  in  effect,  they  were  enactments  to  take  away  from  the  Chinese  the  right  to  lahor 
for  a  living. 

"  They  struck  at  those  inalienahle  rights  which  belong  to  human  beings  at  all  times 
and  in  all  places.  They  denied  them  the  equal  protection  of  the  laws  in  particulars  essen- 
tial to  their  means  of  existence.  Their  evident  effect  and  purjvo.se  were  to  accomjilish  an 
unconstitutional  result,  and  therefore  they  were  necessarily  declared  to  be  void.  '1  lie  stat- 
ute now  before  us  oppresses  no  one,  and  was  intended  to  oppress  no  one.  It  does  not  take 
from  any  man  a  solitary  right,  privilege  or  immunity.  It  subjects  no  one  to  penalties  for 
its  violations  which  are  not  imposed  equally  on  all  offenders.  It  does  not,  it  is  true,  make 
an  equal  partition  of  the  privilege  of  liquor  selling  among  all  classes  of  j»ersons.  Hut 
there  is  no  warrant  for  supposing  that  legislative  control  over  this  traffic  must  conform 
to  any  such  standard.  It  is  not  crippled  by  any  such  restraint.  It  overrides  all  jvri- 
vate  interests  and  embraces  all  means  which  are  necessary  and  proper  to  protect  the 
public  from  evils  connected  with  the  subject.  Assuredly  the  Supreme  Court  ditl  not 
consider  this  control  as  limited  by  the  necessity  of  making  an  equal  distribution  of 
favors,  when  it  said  in  shaking  of  the  trade  in  liquor  and  its  consequence*  :  '  The  jvolice 
power  which  is  exclusively  in  the  States  is  alone  competent  to  the  correction  of  these 
great  evils,  and  all  measures  of  restraint  or  prohibition  necessary  to  effect  the  purpose 
are  within  the  scojve  of  that  authority.'  Mug'er  v.  Kansas,  123  U.  S.  05'J.  Nor  is  any 
such  limitation  consistent  with  the  decisions  in  Stone  v.  }f/ssissippi,  101  United  States, 
814;  lit  er  Co.  y.  Hfa.s*arhu.*rtts,Q7  United  States, '25 ;  and  Fertilizing  Com/Ming  >'.  Hyde. 
Park,  97  United  States,  6.">9.  In  one  of  these  cases  a  franchise  which  had  been  pur- 
chased from  the  State  was  taken  away  from  the  purchaser  without  conqvensation  to 
him,  because  it  was  considered  by  the  legislature  to  bo  hurtful  to  the  jmblic  morals. 
In  the  other  two  cases,  by  the  exertion  of  the  police  power,  property  of  vast  amount 
was  rendered  valueless,  although  it  had  been  acquired  under  the  express  sanction  of 
the  legislature.  It  is  needless  to  refer  again  to  the  Slaughter- Ifoiae  Vast  s,  where  there 
was  a  severe  discrimination  in  favor  of  a  single  corporation  and  against  every  one  else, 
solely  because  the  protection  of  the  public  health  was  involved. 

"  It  has  been  maintained  that  the  appellant  (Trageser)  has  rights  under  existing  trea- 
ties which  have  been  infringed  by  the  denial  of  lic  enses  to  aliens.  Our  opinion  on  this 
question  has  lveen  sufficiently  indicated.  Rut  a  few  words  more  may  be  added.  If  we 
assume,  for  the  sake  of  argument,  that  Trageser  has  under  treaties  every  right  which 
a  citizen  could  have,  the  answer  is  that  no  citizen  of  the  United  States  can  complain 
because  a  jvolice  regulation  denies  him  the  privilege  of  selling  liquor,  even  if  the  privi- 
lege is  granted  to  other  citizens.  We  are  unable  to  conceive  that  any  one,  citizen  or 
alien,  can  acquire  rights  which  could  in  any  way  control,  impair,  impede,  limit  or 
diminish  the  police  power  of  a  State.  Such  power  is  original,  inherent  and  exclusive  ; 
it  has  never  been  surrendered  to  the  general  government,  and  never  can  be  surren- 
dered without  imperilling  the  existence  of  civil  society. 

"  The  Act  of  Assembly  involved  in  this  controversy  being  in  our  opinion  in  nil  re- 
spects a  valid  law,  it  is  perhaps  unnecessary  to  say  anything  more;  but  we  will  observe 
that,  even  if  the  clause  relating  to  aliens  were  unconstitutional,  the  other  portions  of 
the  statute  would  not  be  affected.  Aliens  could  not  even,  in  that  event,  obtain  licenses 
to  sell  liquor  without  the  apjvroval  of  the  Hoard  of  Commissioners. 

"  The  order  refusing  the  mandamus  must  bo  affirmed.  Order  affirmed."1 

Alvey,  C.  J.,  and  McSiikkrt,  J.,  concurred  in  the  affirmance  of  the  order  appealed 
from,  refusing  the  mandamus,  but  for  reasons  different  from  thuse  assigned  in  the 
opinion  of  the  majority  of  the  court. 


i  Compare  Perry  v.  City  Gov.,  7  Utah,  143.  —  Ed. 
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RICE  et  al.  v.  PARKMAX. 
Supreme  Judicial  Coitkt  of  Massachusetts.  1820. 

[Id  .»/«*>•.  326.]  1 

A  writ  of  entry.  The  demandants  claim  as  heirs  of  their  mother  (who 
died  in  1 71*2 »,  and  entitled  to  the  possession  upon  the  death  of  their  father, 
in  181a.  tenant  by  the  curtesy.  The  tenant  set  up  title  through  one 
Homer,  to  whom  the  father  had  sold  the  demanded  premises  under  a 
legislative  resolve,  purporting  to  authorize  the  father,  on  giving  bond, 
to  sell  and  convey  and  to  invest  the  proceeds  for  the  use  of  the  said 
children.  The  demaudants  reply,  protesting  that  there  was  no  such 
resolve  or  sale,  and  traversing  the  giving  of  the  bond.  Issue  was 
joined  upon  the  traverse,  and  a  verdict  returned,  that  the  bond  was 
given  according  to  the  directions  of  the  resolve. 

The  demandants  objected  at  the  trial,  that  no  authority  to  sell  the 
estate  could  be  legally  derived  from  the  said  resolve  ;  but  that  the  6ame 
was  wholly  void,  as  respected  them  ;  especially  as  it  did  not  appear 
that  any  notice  was  given  before,  the  license  was  granted.  This  objec- 
tion was  overruled  by  the  Chief  Justice,  before  whom  the  trial  was  had, 
November  Term,  1818.  A  new  trial  was  to  be  granted,  if,  in  the  opin- 
ion of  the  court,  the  said  resolve  did  not  give  authority  to  sell  as 
aforesaid. 

Ward,  for  the  demandants. 

GaNisoH,  for  the  tenant. 

Parkek,  C.  J.,  delivered  the  opinion  of  the  court.  If  the  power,  by 
which  the  resolve,  authorizing  the  sale  in  this  case,  was  passed,  were  of 
a  judicial  nature,  it  would  be  very  clear,  that  it  could  not  have  been 
exercised  by  the  legislature,  without  violating  an  express  provision  of 
the  Constitution.  But  it  does  not  seem  to  us  to  be  of  this  description 
of  power;  for  it  was  not  a  case  of  controversy  between  party  and 
party;  nor  is  there  any  decree  or  judgment,  affecting  the  title  to  prop- 
erty. The  only  object  of  the  authority  granted  by  the  legislature  was, 
to  transmute  real  into  personal  estate,  for  purposes  beneficial  to  all 
who  were  interested  therein. 

This  is  a  power  frequently  exercised  by  the  legislature  of  this  State, 
since  the  adoption  of  the  Constitution  ;  and  by  the  legislatures  of  the 
province,  and  of  the  colony,  while  under  the  sovereignty  of  Great 
Britain  ;  analogous  to  the  power  exercised  by  the  British  Parliament, 
on  similar  subjects,  time  out  of  mind.  Indeed  it  seems  absolutcl}- 
necessary  for  the  interest  of  those,  who,  by  the  general  rules  of  law, 
are  incapacitated  from  disposing  of  their  property,  that  a  power  should 
exist  somewhere,  to  convert  lands  into  money.  For  otherwise  many 
minors  might  suffer,  although  having  property ;  it  not  being  in  a  con- 

1  The  statement  of  facts  is  shortenod  —  Ed. 
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dition  to  yield  an  income.  This  power  must  rest  in  the  legislature  in 
this  Commonwealth  ;  that  body  being  alone  competent  to  act  as  the 
general  guardian  and  protector  of  those  who  are  disabled  to  act  for 
ihcraselves. 

It  was  undoubtedly  wise  to  delegate  this  authority  to  other  bodies, 
whose  sessions  are  regular  and  constant,  and  whose  structure  may 
enable  thorn  more  easily  to  understand  the  merits  of  the  particular 
applications  brought  before  them.  But  it  does  not  follow  that,  because 
the  power  has  been  delegated  by  the  legislature  to  courts  of  law,  it  is 
judicial  in  its  character.  For  aught  we  see,  the  same  authority  might 
have  been  given  to  the  selectmen  of  each  town,  or  to  the  clerks  or 
registers  of  the  counties;  it  being  a  mere  ministerial  act,  certainly 
requiring  discretion,  and  sometimes  knowledge  of  law.  for  its  due  ex- 
ercise ;  but  still  partaking  in  no  degree  of  the  characteristics  of  judicial 
power. 

It  is  doubtless  included  in  the  general  authority,  granted  by  the 
people  to  the  legislature  in  the  Constitution.  For  lull  power  and 
authority  is  given,  from  time  to  time,  to  make,  ordain,  and  establish  all 
manner  of  wholesome  and  reasonable  orders,  laws,  statutes  and  ordi- 
nances, directions  and  instructions  (so  as  the  same  be  not  repugnant  or 
contrary  to  the  Constitution),  as  they  shall  judge  to  be  for  the  good  and 
welfare  of  the  Commonwealth,  and  of  the  subjects  thereof. 

No  one  imagines  that,  under  this  general  authority,  the  legislature 
could  deprive  a  citizen  of  his  estate,  or  impair  any  valuable  contract  in 
which  he  might  be  interested.  But  there  seems  to  be  no  reason  to 
doubt  that,  upon  his  application,  or  the  application  of  those  who  properly 
represent  him,  if  disabled  from  acting  himself,  a  beneficial  change  of 
his  estate,  or  a  sale  of  it  for  purposes  necessary  and  convenient  for  the 
lawful  owner,  is  a  just  and  proper  subject  for  the  exercise  of  that  author- 
ity. It  is,  in  fact,  protecting  him  in  his  property,  which  the  legislature 
is  bound  to  do ;  and  enabling  him  to  derive  subsistence,  comfort,  and 
education  from  property,  which  mi'_rht  otherwise  be  wholly  useless  dur- 
ing that  period  of  life,  when  it  might  be  most  beneficially  employed. 

If  this  be  not  true,  then  the  general  laws,  under  which  so  many  estates 
of  minors,  persons  iwn  compos  mentis,  ami  olhers,  have  been  sold  and 
converted  into  money,  are  unauthorized  by  the  Constitution,  and  void. 
For  the  courts  derive  their  authority  from  the  legislature,  and  it  not 
being  of  a  judicial  nature,  if  the  legislature  had  it  not,  they  could  not 
communicate  it  to  any  other  body.  Thus,  if  there  were  no  power  to 
relieve  those  from  actual  distress,  who  had  unproductive  property,  and 
were  disabled  from  conveying  it  themselves,  it  would  seem  that  one  of 
the  most  essential  objects  of  government,  that  of  providing  for  the 
welfare  of  the  citizens,  would  be  lost. 

But  the  argument,  which  has  most  weight  on  the  part  of  the  demand- 
ants, is  that  the  legislature  has  exercised  its  power  over  this  subject, 
in  the  only  constitutional  way,  by  establishing  a  general  provision  :  and 
that,  having  done  this,  their  authority  has  ceased,  they  having  no  right 
vol..  i  —  50 
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to  interfere  in  particular  cases.  And  if  the  question  were  one  of  ex- 
pediency only,  we  should  perhaps  be  convinced  by  the  argument,  that 
it  would  be  better  for  nil  such  applications  to  be  made  to  the  courts 
empowered  to  sustain  them. 

Hut  as  a  question  of  right,  we  think  the  argument  fails.  The  con- 
stituent, when  he  has  delegated  an  authority  without  an  interest,  may 
do  the  act  himself,  which  he  has  authorized  another  to  do ;  and  espe- 
cially when  that  constituent  is  the  legislature,  and  is  not  prohibited  by 
the  Constitution  from  exercising  the  authority.  Indeed  the  whole 
authority  might  be  revoked,  and  the  legislature  resume  the  burden  of 
this  business  to  itself,  if  in  its  wisdom  it  should  determine  that  the 
common  welfare  required  it. 

It  is  not  legislation,  which  must  be  by  general  acts  and  rules,  but 
the  use  of  a  parental  or  tutorial  power,  for  purposes  of  kindness,  with- 
out interfering  with,  or  prejudice  to  the  rights  of  any.  but  those  who 
apply  for  specific  relief.  The  title  of  strangers  is  not  in  any  degree 
affected  by  such  an  interposition. 

In  the  case  before  us,  the  object  sought  for  could  not  have  been 
obtained  in  the  ordinary  way  of  a  license  from  a  court  of  law ;  for  by 
that  nothing  could  have  been  sold  but  the  reversion  belonging  to  the 
heirs ;  and  the  proceeds  of  that  alone  would  have  been  put  at  interest ; 
whereas,  by  a  sale  of  the  whole,  as  was  authorized  by  the  legislature, 
there  is  no  doubt  a  better  price  was  obtained,  and  the  proceeds  finally 
coming  to  the  heirs  were  greater  than  they  would  otherwise  have  been. 
It  is  true,  that  the  same  purpose  might  have  been  effected  substan- 
tially by  a  license  to  sell  the  reversion,  and  a  sale  of  the  estate  for 
life  without  license  by  the  tenant  of  the  freehold.  But  still  the  pro- 
ceeds would  not  have  been  vested  so  beneficially,  as  they  were  under 
the  actual  sale. 

We  do  not  consider  notice  to  have  been  essential,  if  the  fact  be  that 
none  was  given.  The  father  acted  as  guardian,  and  he  had  no  interest 
adverse  to  that  of  his  children.  Notice  is  not  required  by  law  to  be 
given,  upon  applications  for  the  sale  of  the  estates  of  minors.1 

Judgment  for  the  tenant  on  the  verdict. 

In  Brevoort  v.  Grace  el  ai.  53  N.  Y.  245,  250  (1873),  the  Court 
of  Appeals  (Grovek,  J.)  said:  "The  real  question  in  the  case  is 
whether  the  legislature  has  the  power,  by  special  Act,  to  authorize 

1  Tn  fTnhlrn  v.  Jamrs.  11  Mass.  307,  the  court  decided  that  the  legislature  could  not 
suspend  the  operation  of  a  general  law  to  give  a  remedy  in  favor  of  an  individual, 
although  the  Constitution  provides  that  tho  power  of  suspending  the  laws,  or  tlie  exe- 
cution of  the  laws,  may  he  exercised  hy  the  legislature,  or  hy  authority  derived  from 
tho  legislature,  to  he  exercised  in  such  particular  cases  only  as  the  legi.-lature  shall 
expressly  provide  for;  and  although  the  practice,  ever  since  the  adoption  of  the  Con- 
stitution, had  been  to  enact  remedial  laws  in  like  cases  But  the  soundness  of  this 
decision  has  l>een  questioned  — En.  [of  11  Mass.  Hep  I 

Seo  Danson  v.  Johonnot,  7  Met.  3S8  ;  Sohier  v.  Mass.  Gen.  Hospital,  3  Cush.  483; 
Sohier  v.  Trin.  Ch.,  109  Mass.  1.  —  Ed. 
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and  provide  for  the  sale  of  the  interest  of  known  parties  who  have 
attained  their  majority  and  who  are  competent  to  act  for  themselves  in 
real  estate,  and  convert  the  same  into  personal,  and  provide  for  the  in- 
vestment and  management  of  the  proceeds  without  their  consent,  upon 
the  ground  that  such  sale  would,  in  their  judgment,  promote  the  interest 
of  such  parties  and  others  who  are  infants  or  who  are  not  in  heing.  and 
cannot,  therefore,  provide  for  the  management  of  the  property.  If  the 
legislature  possesses  this  power,  the  Act  in  question  is  valid  in  all  re- 
spects, not  only  for  the  reason  that  in  the  present  case  it  clearly  appears 
that  the  life  tenants  would  be  greatly  bene li ted  by  a  sale,  but  also  made 
highly  probable  that  the  interests  of  those  iu  remainder  would  be  pro- 
moted. It  thus  appears  that  if  such  power  is  possessed,  this  is  a  proper 
case  for  its  exercise.  Hut  if  the  legislature  possesses  the  power,  it  also 
has  the  power  to  determine  whether  the  case  presented  is  one  proper  for 
its  exercise,  and  its  determination  is  conclusive,  as  also  of  the  mode 
and  safeguards  under  which  it  shall  be  exercised.  Henry  Brevoort  has, 
under  the  will,  the  remainder  in  fee  in  case  he  shall  survive  his  mother, 
subject  to  open  and  let  in  any  other  children  of  Mrs.  lirevoort  who  may 
hereafter  be  born,  who  shall  survive  her.  We  have  seen  that  his  title 
would  pass  under  the  deed  of,thc  referee,  for  the  reason  that  he  united 
in  the  petition  and  thereby  assented  to  the  proceedings  under  which  the 
sale  was  made. 

,k  Special  Acts  of  the  Legislature,  authorizing  the  sale  of  the  real  estate 
of  infants  and  others  incapable  of  acting  for  themselves,  have  been  held 
valid  in  this  State,  and  that  a  valid  title  as  to  such  persons  is  acquired 
under  sales.pursuant  to  such  Acts.  Clarke  v.  Van  Snrlay,  15  Wend. 
4.36".  The  same  case  was  before  the  Court  of  Krrors  in  the  name  of 
Cochrane  and  Wife  v.  Van  Surlay.  20  Wend.  36o,  when  the  same  rule 
was  held,  based  upon  the  same  reason,  that  it  was  the  legitimate  exer- 
cise of  that  paternal  power  over  the  persons  and  property  of  infants, 
which  under  the  common  law  was  an  inherent  right  of  sovereign  power, 
which  might  be  exercised  under  general  laws  or  under  peculiar  circum- 
stances by  special  legislation.  But  in  his  opinion  in  this  case,  Vcr- 
planck,  Senator,  says,  speaking  of  clauses  in  the  Constitution  of  1822 
which  are  also  contained  in  the  present  Constitution  :  k  Further  protec- 
tion is  given  to  property  by  adding  a  prohibition  against  the  taking  of 
private  property  for  public  use  without  just  compensation,  and  also  an- 
other against  the  depriving  any  one  of  life  or  property  without  due 
process  of  law  and  by  mere  arbitrary  legislation,  under  whatever  pre- 
text of  public  or  private  good.' 

"  In  Williamson  v.  Titrry,  8  How.  49o.  ami  in  a  subsequent  case,  the 
Supreme  Court  of  the  United  States  determined  differently  upon  the 
same  title,  but  the  difference  between  that  and  the  courts  of  this  State 
was  not  as  to  the  power  of  the  legislature  to  authorize  the  sale,  but  as 
to  whether  the  consent  of  the  Chancellor,  etc.,  which  was  required  by 
the  Act,  had  been  properly  given,  so  as  to  give  validity  to  the  sale. 

"  In  Suydam  v.  Williamson,  24  How.  427,  the  United  States  Supremo 
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Court  abandoned  the  decision  made  in  Williamson  v.  Berry,  supra,  and 
adopted  and  followed  the  decisions  of  the  courts  of  this  State,  under  the 
salutary  rule  that  when  any  principle  of  law  establishing  a  rule  of  real 
property  has  been  settled"  by  the  courts  of  a  State,  that  rule  will  be 
applied"  by  the  Federal  courts  in  cases  where  the  latter  acquire  jurisdic- 
tion of  cases  within  the  State  by  reason  of  the  character  or  resideucc 
of  the  parties. 

*•  In  Tuxck  v.  Forney,  4  Ducr,  1G4,  the  doctrine  of  Cochrane  v.  Sarhnj 
was  reallinned  by  this  court.  Other  cases,  to  the  same  effect,  might  be 
cited,  but  from  those,  supra,  it  is  clear  that  a  special  Act  of  the  Legis- 
lature, authorizing  the  sale  of  the  lands  of  infants,  etc.,  is  within  Un- 
constitutional power  of  the  legislature. 

-  Doubts  were  expressed  in  some  of  the  cases,  supra,  whether  this 
power  extended  to  those  not  in  being,  who  might  thereafter  be  entitled 
to  some  estate  in  the  premises.  The  reasons  upon  which  the  rule  is 
based  as  to  the  former,  apply  with  equal  force  as  to  the  latter.  In  both 
there  is  a  want  of  capacity  to  manage  and  preserve  the  property,  so  as 
to  protect  the  interest  of  those  who  are  or  may  become  entitled  thereto, 
ami  hence  the  necessity  of  devolving  this  duty  upon  the  sovereign.  For 
this  purpose  the  legislature,  under  our  system,  represr nts  and  possesses 
the  powers  of  the  sovereign  authority,  and  may  discharge  the  duty 
either  by  general  or  special  laws,  as  will  best  protect  the  rights  of  those 
interested,  although  it  is  obvious  that  the  former  should  be  preferred  in 
all  eases  where  practicable. 

"  Mead  v.  Mitchell,  17  N.  Y.  210,  was  a  case  of  partition,  in  which 
it  was  held  that  a  valid  sale  of  the  future  contingent  interests  of  those 
not  in  being  might  be  made  pursuant  to  the  judgment  in  the  action. 
Although  this  is  not  an  authority  precisely  in  point,  yet  the  judgment, 
as  welUs  the  opinions,  show  that  such  interests  were  equally  within  the 
control  of  the  legislature  as  those  of  infants,  etc. 

«  Havino-  arrived  at  the  conclusion  that  the  legislature  may,  by  special 
Act,  authorize  the  sale  of  the  lands  of  those  not  capable  of  acting  for 
themselves,  and  also  the  contingent  rights  of  those  not  in  esse,  it  follows 
that  a  valid  title  would  have  passed  by  virtue  of  the  deed  of  the  referee, 
as  to  any  future  children  of  Mrs.  lirevoort,  or  any  issue  of  Henry  Hre- 
voort  hereafter  born.  This  would  make  the  title  valid  as  against  every- 
body  except  Mrs.  Lefferts,  the  widow  of  the  testator,  and  the  heirs  of 
the  children  of  his  brother  John.  No  point  is  made  as  to  the  right  of 
the  former ;  I  shall  therefore  assume  that  as  to  her  the  title  has  been 
made  satisfactory,  as  it  very  readily  might  be. 

The  question  then  is  as  to  the  l  ights  of  the  adult  heirs  of  the  children 
of  the  testator's  brother  John.  In  the  event  of  the  death  of  Mrs.  Bre- 
voort,  leaving  no  issue  surviving,  an  event  which  is  possible,  the  title  to 
the  premises  would  vest  in  part  in  these  adult  heirs  as  tenants  in  com- 
mon with  the  other  heirs,  who  are  now  infants,  unless  these  rights  are 
barred  by  the  sale  under  the  statute.  The  question  is  thus  presented, 
whether  the  legislature  can,  by  a  special  statute,  authorize  the  sale  of 
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lauds  to  which  adults,  competent  to  act  for  themselves,  have  a  contin- 
gent right,  aud  thus  cut  off  such  contingent  interest  therein,  should  such 
events  occur  as  would  give  the  title  in  whole  or  part  to  those  having 
such  interest. 

u  It  is  urged  by  the  counsel  for  the  appellants  that  such  interest  is  not 
barred,  for  the  reason  thafr  the  adult  heirs  were  not  parties  to  and  had 
no  notice  of  the  proceedings.  To  this  the  counsel  for  the  respondent 
answers,  that  it  was  not  necessary  to  make  them  parties  or  give  them 
notice,  as  their  interest  was  contingent,  and  represented  by  Henry  Ure- 
voort,  who  was  a  party,  and  who  had  a  prior  vested  remainder  in  fee, 
subject  to  be  defeated  by  his  death  during  the  life  of  his  mother,  Mrs. 
Brevoort,  and  cites  Clarke  v. Cordis,  4  Allen,  466,  Nodinex.  Greenfield, 
7  Paige,  544,  and  Mead  v.  Mitchell,  17  N.  Y.  210,  in  support  of  the 
position.  In  regard  to  this,  I  think  that  if  the  legislature  possesses  the 
power  to  authorize  the  sale,  aud  thus  cut  off  the  rights  of  parties,  the 
mode  and  manner  of  conducting  it  are  questions  for  its  determination. 
The  questions  whether  the  interest  of  all  patties  will  be  promoted  by  a 
sale,  and  whether  a  sale  shall  be  made,  when  and  how,  may  be  deter- 
mined in  the  statute  ;  or  power  to  hear  and  determine  all  or  any  of  them 
may  by  the  Act  be  conferred  upon  the  courts,  and  in  case  the  latter 
course  is  adopted,  the  Act  may  provide  as  to  who  shall  be  made  parties, 
and  have  notice  of  the  proceedings,  as  the  legislature  shall  judge  neces- 
sary and  sufficient  for  the  protection  of  all  interests  to  be  affected  by 
the  sale. 

"  The  real  question  is  whether  the  legislature  has  the  power,  by  a  sale 
under  a  special  Act,  to  extinguish  the  rights  of  those  of  legal  capacity 
to  act  for  themselves  in  real  estate,  vested  or  contingent,  upon  the 
ground  that  in  its  judgment,  or  of  that  of  any  of  the  judicial  tribunals 
of  the  State,  the  interests  of  all  would  be  promoted  thereby,  without  the 
consent  of  such  parties.  This  precise  question  was  decided  in  the  neg- 
ative by  this  court  in  Powers  v.  J3eryen,  2  Selden,  3.">8.  The  validity  of 
the  statute  was,  in  that  case,  attempted  to  be  upheld,  upon  the  ground 
that  a  sale  was  necessary  to  provide  for  the  payment  of  taxes  and  assess- 
ments ;  but  the  opinion  shows  that  neither  the  Act  nor  the  proceedings 
showed  any  such  foundation  therefor.  In  the  present  case  the  Act  and 
proceedings  show  that  the  premises  were  largely  incumbered  by  both  ; 
but  the  difficulty  is,  that  the  quantity  of  land  authorized  to  be  sold,  and 
which,  in  fact,  was  sold,  was  not  limited  to  the  quantity  necessary  for 
that  purpose.  The  Act  authorized  the  sale  of  the  entire  premises,  and, 
under  its  provisions,  all  have  been  sold,  in  the  aggregate,  for  about 
eight  hundred  thousand  dollars,  a  part  of  which  were  purchased  by  the 
appellants.  Surely  a  sale  of  land,  which  was  already  subdivided  into 
parcels  and  sold  in  that  manner,  cannot  be  upheld  on  the  ground  that  it 
was  necessary  for  the  payment  of  taxes  and  assessments  amounting 
only  to  a  small  part  of  that  sum.  The  Act  could  only  be  sustained 
upon  that  ground  by  limiting  the  sale  to  a  quantity  necessary  for  those 
purposes.    In  the  case  last  cited,  the  learned  judge  concedes  the  power 
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of  the  legislature,  in  acting  as  the  guardian  and  protector  of  those  in- 
capable of  acting  for  themselves  by  reason  of  infancy,  lunacy,  etc.,  to 
pass  general  or  special  laws  under  which  an  effectual  disposition  of  their 
lands  and  other  property  may  be  made  in  order  to  promote  their  inter- 
ests;  and,  after  an  allusion  to  the  fact  that,  in  England,  private  Acts 
of  Parliament  are  a  mode  of  assurance,  proceeds  to  say  that  here  the 
sovereign  and  absolute  power  resides  in  the  people,  and  that  the  legisla- 
ture can  exercise  such  powers  only  as  have  been  delegated  to  it.  The 
right  of  eminent  domain  or  inherent  sovereign  power  gives  the  legisla- 
ture control  of  private  property  for  public  uses,  and  only  for  such  uses; 
in  such  cases,  the  interest  of  the  public  is  deemed  paramount  to  that  of 
any  individual,  and  yet,  even  here,  the  Constitution  of  the  United  States 
and  the  Constitution  of  this  State  have  imposed  a  salutary  check  upon 
the  exercise  of  legislative  power  for  that  purpose,  by  providing  that 
private  property  shall  not  be  taken  for  public  use  without  just  compen- 
sation. It  follows  that  if  the  legislature  should  pass  an  Act  to  take 
private  property  for  a  purpose  not  of  a  public  nature,  or  if  it  should 
provide,  through  certain  forms  to  be  observed,  to  take  the  properly  of 
one  and  give  it  or  sell  it,  which  is  the  same  thing  in  principle,  to  an- 
other ;  or,  if  it  should  vacate  a  grant  of  property  under  the  pretext  of 
some  public  use,  such  cases  would  be  gross  abuses  of  the  discretion  of 
the  legislature  and  fraudulent  attacks  on  private  lights,  and  the  law- 
would  be  clearly  unconstitutional  and  void.  2  Kent's  Com.  340.  If  the 
power  exists  to  take  the  property  of  one  without  his  consent  and  transfer 
it  to  another,  it  may  as  well  be  exercised  without  making  compensation 
as  with  it,  for  there  is  no  provision  in  the  Constitution  that  just  com- 
pensation shall  be  made  to  the  owner  when  his  property  shall  be  taken  for 
private  use.  The  power  of  making  contracts  for  the  sale  and  disposition 
of  private  property  for  individual  owners  has  not  been  delegated  to  the 
legislature,  or  to  others,  through  or  by  any  agency  conferred  on  them 
for  such  purpose  by  it;  and  if  the  title  of  A.  to  the  property  can,  with- 
out his  fault,  be  transferred  to  B.,  it  may  as  well  be  effected  without  as 
with  a  consideration.  After  citing  and  commenting  upon  some  author- 
ities, the  judge  concludes  by  holding  the  Act  void,  and  that  a  good  title 
was  not  acquired  by  a  deed  given  pursuant  to  a  sale  made  under  its 
provisions.  The  court  unanimously  concurred  in  this  conclusion.  The 
only  difference  between  that  and  the  present  ease  is,  that  in  that  the  ex- 
isting children  of  the  testator's  daughter  Eliza,  to  whom  the  fee  was 
given  in  case  their  mother  died  in  their  lifetime,  were  not  required  to 
be  and  were  not  made  parties  to  the  proceeding,  while  in  the  present, 
Henry  Brevoort,  the  only  child  of  Mrs.  Brevoort,  was  so  required  by 
the  Act,  and  was  a  party.    This  difference  will  be  hereafter  considered. 

"  The  counsel  for  the  respondents  insists  that  the  principle  upon  which 
Powers  v.  Hergen  was  decided  was  modified  or  restricted  by  the  same 
court  in  Liggett  v.  Hunter,  19  N.  Y.  446.  In  the  latter  the  court  held, 
first,  that  the  trustee  had  power,  under  the  will,  to  sell  and  convey  the 
lands  in  question  in  the  absence  of  any  Act  of  the  Legislature  conferring 
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authority  for  that  purpose  upon  hira,  and  also  that  the  Act  by  which 
such  authority  was  conferred  was  constitutional  and  valid.  It  appears, 
from  the  report,  that  all  the  members  of  the  court  concurred  in  the  re- 
sult, and  that  the  necessary  number  to  decide  concurred  upon  both 
points.  The  rej)ort  shows  that  it  was  not  designed  in  the  latter  to  over- 
rule the  former  upon  the  point  last  considered  in  the  opinion,  but  to  dis- 
tinguish the  case  then  under  consideration  from  that.  In  Legyttt  v. 
Hunter,  it  appeared  that  Gerardus  Post  was  owner  in  fee  at  the  time  of 
his  death  ;  that  he  left  five  children,  three  sons  and  two  daughters,  sur- 
viving; that,  by  his  will,  he  devised  one-fifth  of  his  real  estate  to  each 
of  his  sons  in  fee,  and  two-fifths  thereof  to  trustees  during  the  lives  of 
his  two  daughters,  one  in  trust  for  each  daughter  during  her  life,  re- 
mainder in  fee  to  her  issue.  The  will  made  no  devise  over,  in  case  the 
daughter  died  leaving  no  issue.  It  appeared  that  the  daughter  who  was 
entitled  to  the  income  of  the  lands  in  question,  for  life,  had  children  who 
were  infants  at  the  time  of  the  passage  of  the  Act  and  of  the  sale,  the 
validity  of  which  was  the  question  involved  in  the  questions  submitted. 
Clearly  as  to  these  infants  the  statute  ami  sale  were  valid  by  all  the 
authorities,  and  valid,  as  we  have  seen,  as  to  any  after-born  children  of 
the  daughter.  The  latter  point  is  discussed  in  the  opinion,  and  the  con- 
clusion adopted  that  the  sale  under  the  Act  would  be  valid  as  to  such 
children.  But  nothing  is  said  in  the  opinion  as  to  the  rights  of  the  adult 
heirs  of  the  testator  in  case  the  daughter  died  without  issue.  This  re- 
mainder was  undisposed  of  by  the  will,  and  descended  to  the  heirs  of 
the  testator.  The  case  is  entirely  silent  as  to  this  ;  and  whether  at  the 
time  these  heirs  or  any  of  them,  except  the  daughter,  were  adults,  does 
not  appear.  In  the  opinion  the  judge  says:  k  The  court  decided,  in 
Powers  v.  Bergen,  that  the  legislature  (except  in  cases  of  necessity 
arising  from  infancy,  insanity,  or  other  incompetency  of  those  in  whose 
behalf  it  acts)  has  no  power  to  authorize  by  special  Act  the  sale  of 
private  property  for  other  than  public  uses  without  the  consent  of  the 
owner.'  This  is  a  correct  statement  of  the  point  decided.  He  then 
proceeds  to  state  that  in  that  case  no  reason  appeared,  and  then,  as  I 
think,  losing  sight  of  the  only  reasons  upon  which  such  legislation  can 
be  sustained,  proceeds  to  distinguish  that  case  from  that  he  was  consider- 
ing, by  showing  the  probably  great  pecuniary  benefits  to  be  derived  from 
a  sale  in  the  one  then  in  judgment.  The  power  cannot  be  based  upon 
such  considerations.  The  great  confusion  of  titles  that  would  critic  by 
holding  the  sale  valid  if  advantageous  to  the  parties  interested,  but  if 
otherwise  invalid,  must  have  escaped  the  attention  of  the  learned  judge. 
As  already  remarked,  when  power  is  given  to  the  legislature  to  do  an 
act,  it  includes  the  power  of  determining  conelusivelv  whether  its  exer- 
cise is  expedient  in  the  particular  case.  Ley/eft  v.  Hunter  did  not 
assume  to  determine  that  the  legislature  had  power  to  authorize  the  sale 
of  the  private  property  of  adults  without  the  consent  of  the  owner, 
other  than  for  public  use,  however  advantageous  it  might  be. 

'« In  the  Matter  of  the  Petition  of  the  Trustees  P.  E.  School  dr.. 
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31  X.  Y.  574,  it  was  held  that  the  legislature  had  power  to  authorize  the 
sale  of  land  for  the  payment  of  tuxes  and  assessments  thereon,  and 
1'oicers  v.  Bergen  was  referred  to  as  correctly  decided  ;  referring  to  that 
ease,  Dmio,  C.  J.,  says:  It  has  been  decided  by  this  court  that  the 
legislature  has  no  constitutional  power  to  cause  land  to  be  sold  for  the 
purpose  of  disentangling  an  estate,  where  the  parties  entitled  to  future 
estates  arc  under  no  disability  to  act  for  themselves,  though  it  is  fully 
admitted  that  it  may  be  done  when  the  rights  of  infants,  lunatics,  etc., 
are  concerned.  This  must  be  regarded  as  the  settled  law  of  the  Stale, 
although  in  conflict  with  Sohitr  v.  Mass.  General  Hospital,  3  dishing, 
483. 

"The  cases  cited,  holding  that  the  legislature  have  power  to  change 
existing  joint  tenancies  into  tenancies  in  common,  and  thereby  destroy 
the  right  of  survivorship,  have  no  bearing  upon  the  question  under  con- 
sideration. JJombaugh  v.  Iiombaugh,  11  Sergeant  &  Kawle,  191  ; 
Miller  v.  Miller,  16  Mass.  61  ;  Holbrook  v.  Finney,  4  Id.  586.  Jacob- 
son  v.  Jiabcocfc,  16  X.  Y.  216,  holds  the  Act  (chap.  327,  Laws  of  180")), 
providing  for  the  sale  of  land  for  the  payment  of  taxes,  etc.,  constitu- 
tional and  valid.  Rockwell  v.  Nearing,  35  X.  Y.  302,  Campbell  v. 
Ecans,  4b  N.  Y.  356,  and  Happy  v.  Mother,  relate  to  other  questions, 
and  afford  no  light  upon  the  present  ease.  Striker  v.  Molt,  28  X.  Y. 
82,  is  eited  by  counsel  to  show  that  the  heirs  of  the  children  of  the 
testator's  brother,  John,  have  no  such  interest  in  the  lands  as  can  bo 
alienated  by  them.  That  case  arose  iq>on  a  will  which  took  effect  in 
1819,  before  the  passage  of  the  Revised  Statutes;  sections  9,  10,  13, 
14,  16,  25,  and  other  sections  of  article  1,  1  Stat,  at  Large,  670,  show 
that  these  heirs  had  an  estate  in  expectancy,  contingent  upon  the  death 
of  Mrs.  Brevoort  without  issue  surviving;  section  35  makes  such  estate 
descendible,  devisable,  and  alienable,  iu  the  same  manner  as  estates  in 
possession. 

44  It  is  insisted  by  the  counsel  for  the  respondent  that  the  Act  in  ques- 
tion should  be  sustained,  for  the  reason  that  some  of  the  heirs  are 
infants,  and  that  the  legislature  has  the  power  to  authorize  the  sale  of 
the  interests  of  these  infants.  But  this  does  not  confer  the  power  to 
authorize  a  sale  of  the  interests  of  the  adults  without  their  consent. 

"  It  is  further  insisted  that  although  the  legislature  may  not  have  the 
power  to  authorize  the  sale  of  an  estate  in  possession,  or  a  vested  estate 
in  expectancy  of  an  adult  without  his  consent,  yet  it  can  authorize  the 
sale  of  a  contingent  estate  in  expectancy.  I  can  see  no  reason  for  the 
distinction.  An  owner  sui  juris  is  equally  competent  to  determine  and 
manage  for  himself  in  the  one  case  as  in  the  other.  The  foundation  of 
the  power  of  the  legislature  to  act  in  behalf  of  any  owner  is  the  want  of 
capacity  to  act  for  himself,  and  this  reason  no  more  extends  to  the  case 
of  a  contingent  than  to  a  vested  expectant  estate.  The  question  as  to 
whether  the  interests  are  vested  or  contingent  is  not  material  and  will 
not  be  discussed. 

* 1  It  is  obvious  that  the  fact  that  Henry  Brevoort  being  a  party  can 
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have  no  bearing  upon  the  power  of  the  legislature  to  sell  without  their 
consent  the  interest  of  the  heirs  of  the  testator's  brother  John.  For  this 
purpose  he  no  more  represents,  and  has  no  more  power  to  affeet  their 
l  ights  than  a  stranger  to  the  title.  lie  may  bind  his  own  rights  by  his 
aets  but  not  those  of  others.  My  eonelusion  is  that  the  deed  tendered 
would  not  have  conveyed  to  the  appellants  an  indefeasible  title  in  fee 
to  the  premises  purchased  by  them. 

The  judgment  must  therefore  be  reversed  and  judgment  given  for 
the  defendants  upon  the  demurrer  to  the  complaint" 
All  concur. 

Raimllo,  J.,  expresses  no  opinion  as  to  power  of  legislature  to  cut 
off  contingent  remainder- men  or  persons  not  in  being. 

Judgment  accordingly.1 


STARR  v.  PEASE. 
Connecticut  Supreme  Coukt  of  Errors.  1831. 

[8  Omit.  540.] 

This  was  an  action  of  ejectment;  to  which  the  general  issue  was 
pleaded. 

The  case  was  as  follows.  In  the  year  171)9,  the  plaintiff  became  the 
wife  of  John  L.  Lewis.  In  1*20,  George  Starr,  the  father  of  the  plain- 
tiff, died,  seised  of  the  demanded  premises  ;  and  immediately  there- 
after, the  fee  thereof  was  vested  in  the  plaintiff,  as  his  heir,  and  the 
right  of  possession  in  Lewis,  her  husband.  In  182G,  the  premises 
were  taken  by  execution,  in  favor  of  Pease,  one  of  the  defendants, 
against  Lewis  ;  and  his  right  therein  became  vested  in  Pease,  who,  with 
the  other  defendants,  on  the  14th  of  May,  1820.  ousted  the  plaintiff, 
and  took  possession.  Lewis  never  had  any  child  by  this  marriage,  and 
is  still  living. 

In  May,  1827,  the  plaintiff  preferred  her  petition  to  the  General 
Assembly,  for  a  divorce,  which  was  granted  ;  and  the  following  Act  or 
decree  was  passed:  "Upon  the  petition  of  Martha  M.  Lewis,  repre- 
senting to  this  Assembly  that  she  was  lawfully  married  to  John  L. 
Lewis,  on  the  23rd  day  of  September,  17'J'J  ;  and  that,  on  or  about  the 
15th  day  of  January,  1-S20,  the  said  John  L.  Lewis  indulged  such 
criminal  intimacies  with  one  Nancy  B.  Jones  as  amounted  to  adultery, 
as  nearly  as  could  be,  without  the  actual  perpetration  of  the  crime  ;  and 
praying  for  a  divorce  ;  as  per  petition  on  file :  And  the  said  allega- 
tion, after  hearing  of  the  petitioner  and  said  John  L.  Lewis,  with  their 
witnesses  and  counsel,  being  found  true  : 

"  Jit  sol  red  by  this  Assembly,  that  the  said  Martha  L.  Lewis  be,  and 

i  See  Cooler,  Const.  Lira.  (6th  ed.j  115-128.  As  to  express  prohibition*  in  some 
constitutions,  !(>.,  116,  note  1.  —  Ed. 
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she  hereby  is,  divorced  from  her  said  husband,  the  said  John  L.  Lewis  ; 
and  is  hereby  released  and  absolved  from  all  obligations,  by  virtue  of 
said  marriage." 

The  case  was  reserved  for  the  advice  of  this  court,  upon  the  question, 
whether  the  plaintiff  was  entitled  to  a  recovery  ;  and  if  so,  to  what 
period  the  rents  and  profits  should  be  computed,  iu  the  assessment  of 
damages. 

Sherman  and  Barnes,  for  the  plaintiff. 
N.  Smith  and  Starrs,  for  the  defendant. 

I)ag»;ktt,  J.  ...  It  is  said,  however,  that  if  a  State  legislature  were 
authorized  to  make  a  law  giving  (tower  to  some  tribunal  to  grant 
divorces,  still  they  cannot,  by  a  sovereign  Act,  dissolve  this  contract. 
This,  I  apprehend,  applies  only  to  the  fitness  of  the  exercise  of  the 
power  in  question,  and  not  to  the  constitutional  right.  It  will  be 
exceedingly  dillicult  to  establish  that  Act  to  be  a  violation  of  the  Con- 
stitution of  the  United  States,  when  done  by  the  legislature  itself, 
which  would  not  be  so,  if  done  by  a  court,  in  obedience  to  law.  Iu  the 
case  of  Cakkr  &  u.c.  v.  Hull  &  ux.,  3  Dall.  38G,  the  Supreme  Court  of 
the  United  States  decided,  that  a  resolution  or  law  of  the  Legislature 
of  Connecticut  establishing  a  will,  was  not  a  violation  of  the  Constitu- 
tion of  the  United  States. 

A  further  objection  is  urged  against  this  Act,  viz.,  that  by  the  new 
Constitution  of  1818,  there  is  an  entire  separation  of  the  legislative  and 
judicial  departments,  and  that  the  legislature  can  now  pass  no  Act  or 
resolution,  not  clearly  warranted  by  that  Constitution;  that  the  Con- 
stitution is  a  grant' of  (tower,  and  not  a  limitation  of  (towers  already 
possessed  ;  and  in  short,  that  there  is  no  reserved  power  in  the  legis- 
lature since,  the  adoption  of  this  Constitution.  Precisely  the  opposite 
of  this  is  true.  From  the  settlement  of  the  State  there  have  been  cer- 
tain fundamental  rules,  by  which  power  has  been  exercised.  These 
rules  were  embodied  in  an  instrument,  called,  by  some,  a  constitution, 
—  by  others,  a  charter.  All  agree,  that  it  was  the  first  Constitution 
ever  made  in  Connecticut,  and  made  too,  by  the  people  themselves.1  It 
gave  very  extensive  (towers  to  tin4  legislature,  and  left  too  much  (for 
it  left  everything  almost)  to  their  will.  The  Constitution  of  1818  pro- 
fessed to,  and,  in  fact,  did,  limit  that  will.  It  adopted  certain  general 
principles,  by  a  preamble,  called  n  (bclaration  of  rhjhts  ;  provided  for 
the  election  and  appointment  of  certain  organs  of  the  government,  such 
as  the  legislative,  executive,  and  judicial  departments  ;  and  imposed 
upon  them  certain  restraints.  It  found  the  State  sovereign  and  inde- 
pendent, with  a  legislative  (tower  capable  of  making  all  laws  necessary 
for  the  good  of  the  people,  not  forbidden  by  the  Constitution  of  the 
United  Suites,  nor  opposed  to  the  sound  maxims  of  legislation  ;  and  it 

1  There  appears  to  be  a  confusing  double  reference  here, —  to  the  "  Fundamental 
Orders"  of  1638-1G39  (1  Poorv's  Charters,  24«J),  aud  to  the  Charter  of  Charles  II.  (Ib. 
252).  — Ed. 
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lea  them  in  the  same  condition,  except  so  far  as  limitations  were 
provided.1 

There  is  now,  and  has  been,  a  law  in  force,  on  the  subject  of 
divorces.  This  law  was  passed  one  hundred  and  thirty  years  ago.  It 
provides  for  divorces  a  vinculo  matrimonii,  in  four  cases,  viz.,  adul- 
tery, fraudulent  contract,  wilful  desertion,  and  seven  years'  absence, 
unheard  of.  The  law  has  remained  in  substance  the  same  as  it  was, 
when  enacted,  in  UIG7.  During  all  this  period,  the  legislature  has  in- 
terfered, like  the  Parliament  of  Great  Britain,  and  passed  special  Acts 
of  divorce  a  vinculo  matrimonii ;  and.  at  almost  every  session  since  the 
Constitution  of  the  United  States  went  into  operation,  now  forty-two 
years,  and  for  the  thirteen  years  of  the  existence  of  the  Constitution  of 
Connecticut,  such  Acts  have  been,  in  multiplied  cases,  passed,  and  sanc- 
tioned, by  the  constituted  authorities  of  our  State. 

\Ve  are  not  at  liberty  to  inquire  into  the  wisdom  of  our  existing  law 
on  this  subject ;  nor  into  the  expediency  of  such  frequent  interference 
by  the  legislature.  We  can  only  inquire  into  the  constitutionality  of 
the  Act  under  consideration.  The  power  is  not  prohibited,  either  by 
the  Constitution  of  the  United  States,  or  by  that  of  this  State.  In  view 
of  the  appalling  consequences  of  declaring  the  general  law  of  the  State, 
or  the  repeated  Acts  of  our  Legislature,  unconstitutional  and  void,  — 
consequences  easily  conceived,  but  not  easily  expressed,  —  such  as  bas- 
tardizing the  issue  and  subjecting  the  parlies  to  punishment  for  adul- 
tery,—  the  court  should  come  to  the  result  only  on  a  solemn  conviction 
that  their  oaths  of  office  and  these  Constitutions  imperiously  demand 
it.  Feeling  myself  no  such  conviction,  I  cannot  pronounce  the  Act 
void. 

Another  question  was  reserved,  that  is,  shall  damages  be  recovered 
to  the  date  of  the  writ,  or  to  the  rendition  of  the  judgment?  It  is  under- 
stood, that  different  rules  have  prevailed  on  this  point.  I  think  it  most 
consonant  to  principle,  that  damages  should  be  given  only  to  the  date 
of  the  writ. 

I  would  therefore  advise  the  Superior  Court,  that  judgment  be  entered 
up  for  the  plaintitr,  with  damages  to  the  date  of  the  writ. 

IIosmer,  Ch.  J.,  and  Bissell,  J.,  were  of  the  same  opinion. 

Fkteks,  J.,  said  he  could  not  give  an  unqualified  concurrence.  Upon 
general  principles,  he  had  no  doubt,  that  the  Actof  Divorce  in  this  case, 
was  repugnant  to  the  Constitution  of  the  United  States,  as  impairing 
the  obligation  of  a  contract ;  and  that  it  was  void,  under  the  Constitu- 
tion of  this  Stat  e,  as  an  assumption  of  judicial  power  by  the  legislature. 
But  in  view  of  the  decisions  in  analogous  cases  and  of  the  appalling  con- 
sequences of  nullifying  all  legislative  Acts  of  Divorce,  he  should  acquiesce 
in  the  opinion  of  the  court.  On  the  point  of  damages  he  concurred  with- 
out hesitation. 

*  See  Pratt  v.  Allen,  13  Conn.  124,  where  Williams.  J.,  quotes  and  sanctions  these 
doctrines ;  and  see  Trusters  of  Bishops'  Fund  v.  Rider,  13  Conn.  87,  for  the  general  sub- 
ject of  laws  impairing  contracts. 
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Williams,  J.,  having  been  retained  as  counsel  for  Lewis,  on  the 
plaintiffs  application  for  the  Act  of  Divorce,  declined  giving  any 
opinion  as  to  the  validity  of  that  Act.  He  concurred  as  to  the 
damages.  Judgment  to  be  given  for  the  plaintiff.1 


WILKINS  v.  JEWETT. 
Supreme  Judicial  Court  of  Massachusetts.  1885. 

[139  Mass.  29  ] 

Morton,  C.  J.  This  is  au  action  to  recover  one  half  the  cost  of  a 
party  wall.  In  1873,  the  plaintiff  made  an  agreement  with  one  Mat- 
thews, who  was  then  the  owuer  of  the  equity  of  redemption  of  the 
defendant's  land,  that  the  plaintiff  might  place  one  half  of  the  division 
wall  of  his  house  on  the  defendant's  lot ;  and  that  Matthews  would  pay 
one  half  of  the  cost  of  the  wall  when  he  made  use  ot  it. 

The  defendant's  title  is  under  the  foreclosure  of  a  mortgage  exist- 
ing at  the  time  this  agreement  was  made.  The  mortgagee  was  not  a 
party  to  the  agreement,  and  it  is  not  contended  that  the  defendant  is 
bound  by  it.  But  the  plaintiff  contends  that  the  defendant  is  liable  bv 
virtue  of  the  Prov.  St.  of  lG(J2-i>3  (i>  W.  &M.)  c.  13,  entitled,  An  Act 
for  building  with  stone  or  brick  in  the  town  of  Boston,  and  preventing 
fire."  1  Prov.  Laws  (State  ed.)  42.  This  statute  provided,  in  §  2,  that 
4i  every  person  building  as  aforesaid  with  brick  or  stone  shall  have 
liberty  to  set  half  his  partition  wall  in  his  neighbor's  ground,  so  that  he 
leave  toothing  in  the  corners  of  such  walls  for  his  neighbor  to  adjoin 
unto,  who,  when  he  shall  build,  such  neighbor  adjoining  shall  pay  for 
one  half  of  the  said  partition  wall,  so  far  as  it  shall  be  built  against. 
And  in  case  of  any  difference  arising,  the  selectmen  shall  have 
power  to  appoint  meet  persons  to  value  the  same  or  lay  out  the  line 
between  such  neighbors." 

We  are  of  opinion  that  this  provision  of  the  Provincial  Statutes  was 
never  in  force  in  the  Commonwealth  of  Massachusetts.  The  Constitu- 
tion continued  in  force  all  laws  adopted,  used,  and  approved  in  the 
Province,  Colony,  or  State  of  Massachusetts  Bay,  and  usually  practised 
on  in  the  courts  of  law,  until  altered  or  repealed  by  the  legislature, 
"  such  parts  only  excepted  as  are  repugnant  to  the  rights  and  liberties 
contained  in  this  Constitution."    Const.  Mass.  c.  (I,  art.  G. 

The  provision  in  question  undertakes  to  deal  with  private  property, 
and  to  authorize  one  man  to  appropriate  and  use  the  property  of 
another  without  his  consent    It  assumes  to  take  private  property  with- 

1  Soo  1  Bish.  Mar.  &  Div.  (6th  e«I.)  fw.  685,686  ;  Coolcy,  Const.  Lim.  (6th  i-d.)  1 28- 
13.1.  The  topic  here  considered  is  covered  iu  several  States  by  express  constitutional 
provisions.  —  Ed. 
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out  due  process  of  law,  and  without  compensation.  It  is  repugnant  to 
the  fundamental  principles  declared  in  the  Declaration  of  Rights,  that 
the  property  of  the  subject  shall  not  be  appropriated,  even  for  public 
use,  without  paying  him  a  reasonable  compensation  therefor,  and  that 
he  shall  not  be  deprived  of  his  property  but  by  the  judgment  of  his 
peers,  or  the  law  of  the  land  ;  and  that,  in  all  controversies  concerning 
property,  he  shall  have  a  right  to  trial  by  jury.  Declaration  of  Rights, 
arts.  10.  12,  15.  Morse  v.  Stacker,  1  Allen,  150.  Forster  v.  Forster, 
129  Mass.  559. 

Undoubtedly,  the  authority  of  the  legislature,  in  the  exercise  of  the 
police  power,  is  very  broad.  This  power  is  founded  upon  the  princi- 
ple that  any  man  may  be  reasonably  restrained  in  the  use  of  his  prop- 
erty so  as  not  to  injure  others.  Watertawn  v.  Mayo,  109  Mass.  315, 
318.  But  it  does  not  justify  authorizing  one  man  to  appropriate  and 
use  the  property  of  another  without  his  consent  and  without  adequate 
compensation. 

It  is  a  significant  fact,  that,  since  the  adoption  of  the  Constitution, 
no  trace  can  be  found  of  any  legislative  or  judicial  sanction  of  the  pro- 
visions of  the  Provincial  statute  upon  which  the  plaintiff  relies.  We 
think  it  has  been  regarded  as  repugnant  to  the  principles  of  the  Consti- 
tution, and  as  of  no  force.  It  follows  that  the  plaintiff  cannot  maintain 
this  action.  Exceptions  overruled . 

J.  D.  Thomson,  for  the  plaintiff,  cited  Quinn  v.  Morse,  130  Mass. 
317,  321. 

K.  D.  Smith  and  G.  W.  Estabrook,  for  the  defendant. 


TURNER  v.  NYE. 
Supreme  Judicial  Count  of  Massachusetts.  1891. 

[154  .1/(7.15.  579.] 

BtLL  in  equity,  filed  in  the  Superior  Court  on  September  5,  1«89,  to 
prevent  the  defendant  from  maintaining  a  dam  across  a  creek  flowing 
into  Cataumet  Harbor  in  Falmouth,  in  the  county  of  Barnstable,  and 
from  flowing  the  plaintiffs*  land.  Hearing  before  Mason,  J.,  who 
ordered  the  bill  to  be  dismissed,  and,  after  an  appeal  had  been  taken 
by  the  plaintiffs  to  this  court,  made  the  following  report  of  the  facts. 

The  plaintiffs  were  the  owners  of  about  three  fourths  of  an  acre  of 
marsh  land  adjoining  the  creek  above  referred  to;  and  the  defendant 
had  built  the  dam  across  the  creek  in  question,  under  the  provision  of 
the  St.  of  1889,  c.  383,'  and  by  the  license  of  the  Board  of  Harbor  and 

1  This  statute,  entitled  "  An  Act  to  authorize  the  Flowage  of  Land  for  the  Pnrpmes 
of  Fish  Culture,"  was  approved  on  May  2S,  1839,  and  is  as  follows-  "  Any  owner  or 
lessee  of  lands  or  Hats  situated  in  the  county  of  Barnstable,  appropriated  or  which 
he  desire?  to  appropriate  to  the  culture  of  useful  fishes,  may  erect  and  maintain  a  dam 


Digitized  by  Google 


■ 


894  TURNER  V.  NYE.  [CHAP.  V. 

Land  Commissioners,  so  as  to  flow  about  sixty  acres  of  his  own  land 
and  that  of  the  plaintiffs,  so  that  they  were  deprived  of  the  use  of  it. 
The  dam  was  partially  constructed,  and  the  plaintiffs'  land  appreciably 
flowed,  but  no  substantial  damage  was  done  before  the  passage  of  that 
statute. 

This  dam  was  erected  and  is  maintained  for  the  purpose  of  creating 
and  raising  a  pond  for  the  culture  of  useful  lishes,  and  the  pond  raised 
by  the  dam  is  well  stocked  with  trout.  The  immediate  purpose  or  in- 
tention of  the  defendant  and  those  interested  with  him  was  not  to  per- 
form a  public  service,  but  to  engage  in  the  culture  of  useful  fishes  for 
their  own  personal  pleasure  and  profit,  and  the  pleasure  and  profit  of 
particular  persons  to  whom  they  should  sell  rights  to  fish  in  the  pond. 
It  was  not  their  purpose  to  supply  the  market  with  such  fishes,  nor  to 
supply  them  to  the  public  by  any  means,  direct  or  indirect.  The  land 
of  the  plaintiffs  had  small  market  value  for  any  use  to  which  it  could 
be  applied  other  than  that  for  which  it  is  now  used  by  means  of  the 
defendant's  dam.  There  was  at  the  time  of  the  passage  of  the  Act, 
and  is  now,  much  land  in  Barnstable  County  similarly  situated,  having 
small  market  value  for  any  purpose  to  which  it  can  be  applied  by  its 
separate  owners,  which  would  be  enhanced  in  value  if  it  were  shown  by 
successful  experiment  that  such  land  could  be  profitably  used  for  the 
cultivation  of  useful  fishes  under  the  powers  conferred  by  the  Act. 

The  case  was  argued  at  the  bar  in  March,  1891,  and  afterwards,  in 
September,  was  submitted  on  the  briefs  to  all  the  judges. 

A.  M.  (jondspwf.  for  the  plaintiffs. 

J.  M.  Hall,  for  the  defendant. 

Mokton,  J.  The  plaintiffs  do  not  rely  upon  the  fact  that  the  dam 
was  partially  constructed  by  the  defendant  before  the  passage  of  the  St. 
of  1889,  c.  383.  The  plaintiffs  could  not  avail  themselves  of  that  fact 
in  this  suit.  If  the  dam  is  maintainable  under  that  statute,  the  plain- 
tiffs would  not  be  entitled  to  its  abatement  although  it  was  partly 
erected  without  right  Ware  v  Jtegetifs  Canal  Co.,  3  DeG.  &  J.  212. 
And  if  they  arc  entitled  to  damages  for  the  technical  violation  of  their 
rights,  their  remedy  is  at  law.  Washburn  v.  Miller,  117  Mass.  37G. 
Nor  do  the}-  rely  upon  the  point  suggested  by  the  defendant,  that  the 
operation  of  the  Act  is  confined,  as  it  clearly  may  be,  to  Barnstable 
County.    Cooley,  Const,  Lim.  3'JO. 

The  plaintiffs  contend  that  the  St.  of  1889.  c.  383,  under  which  the 
court  found  that  the  dam  was  completed  and  is  maintained  b}-  the  de- 
fendant, is  unconstitutional,  because,  first,  it  purports  to  authorize  the 

across  any  stream  for  the  purpose  of  creating  or  raising  a  pond  for  such  fish  culture, 
upon  the  terms  and  conditions  and  subject  to  the  regulations  contained  in  chapter  one 
hundred  and  ninety  of  the  Public  Statutes,  so  far  as  the  same  are  properly  applicable 
in  .«nch  cases,  provided,  however,  that  nothing  herein  contained  shall  authorize  the 
erection  or  maintenance  of  a  dam  across  any  navigable  stream  within  said  county  with- 
out a  license  obtained  therefor  from  the  Board  of  Harbor  and  Land  Commissioners,  in 
accordance  with  and  subject  to  the  provisions  of  chapter  nineteen  of  the  Public 
Statutes." 
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taking  of  private  property  for  a  use  which  is  not  public  in  its  nature, 
and  secondly,  if  the  statute  is  constitutional,  the  defendant  has  not 
brought  himself  within  it. 

But  in  regard  to  the  first  point  we  think  the  plaintiffs  misapprehend 
the  constitutional  provision  which  applies  to  the  Act  in  question.  The 
statute  was  not  an  exercise  on  the  part  of  the  legislature  of  the  right 
of  eminent  domain,  but  was  enacted  under  the  provision  which  gives 
it  power  to  il  make,  ordain,  and  establish,  all  manner  of  wholesome 
ami  reasonable  orders,  laws,  statutes,  and  ordinances,  ...  so  as  the 
same  be  not  repugnant  or  contrary  to  this  Constitution,  as  they  shall 
judge  to  be  for  the  good  and  welfare  of  this  Commonwealth,  and  for 
the  government  and  ordering  thereof,  and  of  the  subjects  of  the 
same."  Const.  Mass.,  Part  2,  c.  1,  art.  4.  It  is  upon  this  provision 
that  the  Mill  Acts  have  been  placed  finally  in  this  State,  after  what 
appear  at  times  to  have  been  somewhat  conflicting  views.  Jioston  & 
lioxbury  Mill  Co.  v.  Xewmon,  12  Pick.  467  ;  Murdoch  v.  Stichney,  8 
Cush.  113;  Hazcn  v.  Essex  Co.,  12  Cush.  475;  Toll  tot  v.  Hudson,  16 
Gray,  417;  Lowell  v.  Boston,  111  Mass.  454.  It  may  be  doubted 
whether,  as  new  legislation,  they  could  be  sustained  as  an  exercise  of 
the  right  of  eminent  domain.  Murdoch  v.  Stichnry,  8  Cush.  113; 
Lowell  v.  Jioston,  111  Mass.  451;  Cooley,  Const.  Lim.  534;  Jordan 
v.  Wood  word,  40  Maine,  317. 

Upon  this  provision  also  stand  the  Cranberry  Act,  so  called  (St. 
18(30,  c.  200)  ;  the  Act*in  regard  to  draining  meadows,  swamps,  marshes, 
beaches,  and  low  lands,  with  its  authority  to  commissioners  to  open  the 
floodgates  of  a  mill,  or  to  erect  a  temporary  dam  on  the  lands  of 
another  person,  and  assess  the  damages  upon  the  proprietors  (Pub.  Sts. 
c.  189  ;  see  Wurts  v.  Hoayland,  114  U.  S.  GOG)  ;  the  Act  in  regard  to 
proprietors  of  wharves,  general  fields,  and  lands  lying  in  common,  with 
the  control  which  it  gives  to  a  certain  proportion  in  number  and 
interest  over  the  property  of  the  rest  (Pub.  Sts.  c.  Ill);  and  the  Act 
in  regard  to  partition,  by  which  one  co-tenant  may  be  compelled  to  take 
money  instead  of  land,  or  to  give  up  for  a  time  the  occupation  and 
enjo3*ment  to  another.  Pub.  Sts.  c.  178.  The  Mill  Acts,  and  these  and 
other  like  statutes  (of  which  various  illustrations  might  be  given),  rest 
upon  the  principle  that  property  may  be  so  situated  or  of  such  a  char- 
acter that  the  absolute  right  of  the  individual  owner  to  a  certain  extent 
must  yield  to  or  bo  modified  by  corresponding  rights  on  the  part- of 
other  owners,  or  by  what  is  deemed  on  the  whole  to  be  for  the  public 
welfare.  See  Commonwealth  v.  2\whsf>ury,  11  Met.  55  ;  Common  wealth 
v.  Alycr,  7  Cush.  53;  Denhnm  v.  County  Commissioners,  108  Mass. 
202  ;  Wurts  v.  Hoayland,  114  U.  S.  606.' 

The  provision  above  quoted  does  not  authorize  the  legislature  to 
take  property  from  one  person  and  give  it  to  another,  nor  to  take  pri- 
vate property  for  public  uses  without  compensation,  nor  wantonly  to 
interfere  with  private  rights.  These  are  always  to  be  carefully  guarded 
and  protected.    But  of  necessity  cases  will  arise  where  there  will  or 
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may  be  .«\  conflict  of  interests  in  the  use  or  disposition  of  property,  and 
questions  may  and  will  come  up  affecting  the  public  welfare  in  regard 
to  the  use  which  shall  or  shall  not  be  permitted  of  certain  property. 

It  is  for  the  legislature  in  such  instances,  under  the  power  thus  con- 
ferred upon  it.  and  with  due  regard  to  private  rights,  to  enact  the  ne- 
cessary laws.  It  is  for  the  public  good  that  swamps  and  waste  lands 
should  be  reclaimed  and  made  productive.  It  is  also  for  the  public 
good  that  streams  should  be  used  to  operate  mills,  to  raise  cranberries, 
and  to  cultivate  useful  fishes.  If  private  rights  appear  to  some  extent 
to  be  invaded,  that  is  inseparable  from  the  nature  of  the  use  authorized, 
without  which  the  streams  could  not  be  advantageously  or  profitably 
used,  and  compensation  is  provided  for  any  injury  that  may  be  done. 
The  character  of  the  property  and  the  resulting  general  good  are 
deemed  sufficient  to  justify  the  action  of  the  legislature. 

It  is  doubtful,  however,  whether  any  property  of  the  plaintiff  is  taken 
or  any  of  his  rights  are  invaded.  The  statute  in  question  authorizes 
the  erection  and  maintenance  of  a  dam  across  any  stream  for  the  pur- 
pose of  creating  or  raising  a  pond  for  the  culture  of  useful  fishes.  It 
is  to  be  erected  "  upon  the  terms  and  conditions  and  subject  to  the 
regulations  contained  in  chapter  one  hundred  and  ninety  of  the  Public 
Statutes  so  far  as  the  same  are  properly  applicable  in  such  cases."  The 
chapter  referred  to  is  what  is  known  as  the  Mill  Act.  Under  that  it  has 
been  held  that  the  right  to  erect  and  maintain  a  dam  to  raise  water  for 
working  a  mill  does  not  give  to  the  mill  owner  any  right  in  the  land 
flowed,  or  take  away  any  right  from  the  land-owner.  The  latter  may 
embank  his  land  and  thus  stop  any  flowage  of  it,  or,  if  he  chooses,  he 
ma}-  collect  of  the  mill  owner  damages  in  gross  or  annually  for  the 
flowage.  Until  the  land-owner  manifests  his  election  to  claim  damages, 
he  cannot  be  compelled  by  the  mill-owner  to  submit  his  land  to  be 
flowed,  and  until  then  the  only  right  which  the  mill-owner  has  as  be- 
tween himself  and  the  land-owner  is  to  maintain  his  dam  without  liability 
to  the  land-owner  for  damages  in  an  action  at  law.  While  the  land- 
owner may  protect  his  land  from  flowage,  he  cannot,  of  course, 
wantonly  interfere  with  the  right  which  the  statute  gives  to  the 
mill-owner  to  maintain  his  dam.  Williams  v.  X<hon.  23  Pick.  141: 
Murdoch  v.  Sticknn/,  8  Cush.  113;  Sfonn  v.  Manrhctur/  Co.,  13  Allen, 
10;  Paine  v.  Woods,  108  Mass.  100;  Lowell  y.  Boston,  111  Mass. 
454;  Ih>ad  v.  Ammfa-nrj  Manuf.  Co.,  113  U.  S.  0. 

There  would  seem  to  be  nothing  in  the  purpose  for  which  the  right  is 
given  to  erect  and  maintain  a  dam  to  create  a  pond  for  the  culture  of  use- 
ful fishes  that  should  give  to  the  party  erecting  or  maintaining  such  a  dam 
any  greater  rights  over  the  lands  flowed  by  it  than  a  mill-owner  would 
have  over  lands  flowed  by  the  dam  maintained  by  him.  Without  any- 
thing more,  we  should  be  slow  to  infer  from  a  power  to  maintain  a  dam 
to  create  a  pond  for  the  culture  of  useful  fishes  any  greater  rights  over 
lands  flowed  than  from  a  power  to  maintain  a  dam  to  raise  water  for 
working  a  mill. 
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It  appears  from  the  facts  found  in  the  present  case  that  the  defend- 
ant's dam  flows  about  sixty  acres,  all  of  which,  with  the  exception  of 
about  three-fourths  of  an  acre  belonging  to  the  plaintiffs,  is  owned  by 
the  defendant.  It  is  also  found  that  the  land  of  the  plaintiffs  was  of 
small  market  value  for  any  other  use  to  which  it  could  be  applied,  and 
that  there  is  "  much  land  in  Barnstable  County  similarly  situated,  having 
small  market  value  for  any  purpose  to  which  it  can  be  applied  by  its 
separate  owners,  which  would  be  enhanced  in  value  if  it  were  shown  by 
successful  experiment  that  such  land  could  be  profitably  used  for  the 
cultivation  of  useful  fishes  under  the  powers  conferred  by"  the  Act  in 
question.  In  view  of  these  facts,  and  for  the  reasons  above  stated,  we 
think  that  the  claim  of  the  plaintiffs  that  the  Act  is  unconstitutional 
cannot  be  maintained.  We  come  to  this  conclusion  the  more  readily, 
because  a  contrary  result  would  oblige  us,  we  fear,  to  hold,  if  the 
question  were  directly  presented  to  us,  that  the  Cranberry  Act,  under 
which  a  large  and  profitable  industry  has  grown  up,  was  also  unconsti- 
tutional. Although  several  cases  under  that  Act  have  been  before  this 
court,  no  doubt  as  to  its  constitutionality  seems  to  have  been  suggested. 
Bcarse  v.  Perry,  117  Mass.  211  ;  Hinckley  v.  Nlckersoii,  117  Mass. 
213;  Bhickicdl  v.  Phitmey,  126  Mass.  458;  Howe*  v.  Grus/t,  131 
Mass.  207. 

The  plaintiffs  further  contend,  that,  if  the  Act  is  constitutional,  the 
defendant  has  not  brought  himself  within  its  scope,  because  it  does 
not  appear  that  any  direct  or  positive  benefit  will  be  derived  by  the 
public  from  the  defendants  acts,  and  because  the  dam  has  been  erected 
and  will  be  maintained  by  him  wholly  for  his  own  personal  pleasure, 
profit  and  advantage.  But  the  court  has  found  that  4i  the  dam  was 
erected  and  is  maintained  for  the  purpose  of  creating  and  raising  a 
pond  for  the  culture  of  useful  fishes,  and  the  pond  raised  by  the  dam 
is  well  stocked  with  trout."  This  finding  brings  the  case  within  the 
exact  words  of  the  statute.  It  is  not  necessary  that  it  should  also 
appear  that  the  object  of  the  defendant  was  to  benefit  the  public;.  The 
legislature  deemed  the  culture  of  useful  fishes  for  any  purpose  beneficial, 
and  passed  this  statute,  as  it  did  the  Mill  Acts,  for  the  purpose  of  en- 
abling a  lessee  or  owner  of  lands  or  flats  to  raise  a  dam  across  a 
stream  so  as  to  engage  in  that  occupation  and  use  the  stream  without 
the  liability  to  constant  lawsuits  from  persons  whose  lands  tninht 
be  (lowed.  No  doubt  the  defendant's  object  is  his  own  personal 
pleasure,  profit  and  advantage.  But  if  the  enterprise  is  successful, 
the  public  will  be  benefited  by  the  introduction  and  building  up  of  a 
new  and  profitable  industry,  and  lands  now  of  little  value  and  not 
available  for  any  other  use  will  be  made  valuable.  We  think  this  con- 
tention must  also  be  overruled. 

The  result  is  that,  in  the  opinion  of  a  majority  of  the  court,  the 
decree  appealed  from  must  be  Affirmed. 

Field,  C.  J.    My  objections  to  the  constitutionality  of  the  St.  of 
vol.  i.  —  57 
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1889,  c.  383,  briefly  stated,  are  as  follows.  The  purpose  of  the 
statute  is  not  public.  Cultivating  fish  for  one's  private  use  no  more 
concerns  the  public  than  cultivating  corn  or  other  articles  of  food.  The 
taking  for  such  a  purpose  of  the  land  of  another  by  overflowing  it 
cannot  be  justified  as  an  exercise  of  the  right  of  eminent  domain. 
Notwithstanding  what  has  been  said  in  some  of  our  decisions,  over- 
flowing a  person's  land  without  his  consent  is  a  taking  of  property 
while  the  overflow  continues,  and  is  a  tort  which  would  be  enjoined  un- 
less the  statutes  authorized  it.  The  Mill  Acts  were  originally  sustained 
on  the  ground  that  the  erection  of  water-mills  was  for  the  public  bene- 
fit, and  this  was  strictly  true  of  grist-mills  and  saw-mills,  if  the  public 
had  the  right  to  have  their  grain  ground  and  their  logs  sawed  at  the 
mills.  The  Acts,  however,  extended  to  mills  of  all  kinds,  in  most  of 
which  the  interests  of  the  public  were  less  direct ;  still,  the  erection  of 
water-mills,  when  water  was  the  only  available  source  of  power,  was 
always  of  public  concern  sufficient  to  justify  the  damming  of  streams, 
if  compensation  were  paid  to  the  persons  whose  lands  were  overflowed. 
Mill  Acts  were  in  force  long  before  the  adoption  of  the  Constitution, 
and  it  could  not  properly  be  held  that  it  was  the  intention  of  that  in- 
strument to  render  them  void.  But  the  damming  of  the  waters  of  a 
running  stream,  so  that  the  lands  of  the  upper  proprietors  are  over- 
flowed, is  something  more  than  the  reasonable  use  of  the  water,  which 
every  proprietor  is  entitled  to  make,  as  it  runs  through  his  land,  without 
paying  any  compensation  to  the  upper  or  lower  proprietors.  It  has 
never  been  supposed  that  the  Mill  Acts  would  be  sustained  if  they  con- 
tained no  provision  for  compensation  to  the  persons  whose  lands  were 
flowed.  As  was  said  in  l/tele  v.  Arlington  J^ive  Cents  Savings  flank, 
13")  Mass.  142,  144,  "The  right  to  flow  water  back  upon  the  land  of 
another  is  not  the  less  an  easement  in  its  nature  because  such  other 
may  lawfully  wall  or  dike  against  it.  Such  right  on  his  part  diminishes 
the  extent  of  the  easement,  but  does  not  alter  its  character."  Kenison 
v.  Arlington,  144  Mass.  45G. 

The  statute  in  question  cannot  be  sustained  on  the  ground  that  it 
authorizes  the  improvement  of  property  of  different  owners  for  the 
common  benefit  of  the  owners  or  for  the  public  benefit,  or  on  the 
ground  that  it  authorizes  the  improvement  of  property  which  otherwise 
would  be  practically  useless.  It  is  not  confined  to  useless  or  swampy 
lands,  or  to  lands  of  any  particular  description.  The  constitutionality 
of  the  statute  must  be  determined  by  its  meaning,  and  not  by  the 
special  facts  of  the  present  case.  It  is  possible  under  the  statute  that 
an}'  owner  or  lessee  of  lands  or  flats  situated  in  Barnstable  County  for 
the  purpose  of  making  a  fish-pond  for  his  own  private  use  and  pleasure, 
may  overflow  the  greater  part  of  the  arable  land  in  the  county,  with 
the  buildings  upon  it.  None  of  the  precedents  cited  seem  to  me  to  go 
as  far  as  the  opinion  of  the  court  in  this  case,  and  I  am  compelled  to 
think  the  statute  unconstitutional. 
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COMMONWEALTH  v.  GILBERT. 
Supreme  Judicial  Court  of  Massachusetts.  1893. 

[100  Mass.  157.] 

Report  from  Superior  Court,  Plymouth  County  ;  Edgar  J.  Sherman, 
Judge. 

Walter  L.  Gilbert  was  convicted  of  unlawfully  selling  a  trout,  and 
the  case  was  reported  for  the  determination  of  the  Supreme  Judicial 
Court.    Verdict  ordered  to  stand. 

The  indictment  charged  that  defendant,  on  the  29th  day  of  March  in 
the  year  LS'.Ki,  did  have  in  his  possession,  and  did  offer  and  expose  for 
sale,  and  did  sell,  one  trout,  said  trout  having  been  taken  in  this  Com- 
monwealth, and  not  then  and  there  being  alive.  To  this  indictment 
defendant  pleaded  not  guilty.  It  was  admitted,  however,  that  the  de- 
fendant did,  on  the  day  charged  in  the  complaint,  eell  one  dead  trout, 
as  therein  alleged.  The  defendant  claimed  that  said  trout  was  one 
which  had  been  artificially  raised,  propagated,  and  maintained  by  him, 
and  offered  to  prove  the  facts  as  to  the  method  of  hatching,  raising, 
and  maintaining  said  trout,  which  also  applied  to  all  other  trout  owned 
by  him,  claiming  that,  if  he  did  prove  these  facts  to  the  satisfaction  of 
the  jury,  he  was  entitled  to  an  acquittal,  on  the  ground  that  the  statute 
against  selling  trout  between  certain  dates  applied  only  to  wild  trout, 
or  trout  that  are  hatched  and  grow  in  a  state  of  nature,  without  artifi- 
cial aid  in  propagating  and  maintaining  them.  The  Commonwealth 
did  not  contest  the  truth  of  the  facts  offered  to  be  proved  by  the  de- 
fendant, but  claimed  that  such  evidence  woirld  furnish  no  defence 
against  the  indictment,  and  was  inadmissible  for  that  purpose.  The 
presiding  judge  so  ruled,  and  excluded  the  evidence.  The  defendant 
also  asked  the  court  to  rule  that  the  statutes  of  this  Commonwealth 
provide  no  penalty  against  a  person  for  having  in  his  possession  and 
offering  and  exposing  for  sale  and  selling  dead  brook  trout  artificially 
cultivated,  propagated,  and  maintained  by  him  in  this  Commonwealth. 
If  the  statutes  of  this  Commonwealth  impose  any  penalty  upon 
the  defendant  for  having  in  his  possession  and  offering  and  exposing 
for  sale  and  selling  dead  brook  trout  which  were  kept  and  confined  in 
artificial  ponds  upon  his  own  premises,  and  which  were  artificially  cul- 
tivated, propagated,  and  maintained  in  the  manner  the  defendant 
offered  to  prove  that  his  were  confined,  cultivated,  propagated,  and 
maintained,  then  the  statute,  so  far  as  it  applies  or  relates  to  such 
trout,  is  unconstitutional.  The  court  refused  to  give  the  ridings  as 
requested. 

Robert  0.  Harris,  for  the  Commonwealth.  T.  E.  Grover.  for 
defendant. 

Allen,  J.  There  are  two  questions  in  this  case,  namely,  whether 
the  defendant's  act  was  within  the  true  meaning  of  the  statute  forbid- 
ding the  sale  of  trout ;  and,  if  so,  whether  the  statute  is  constitutional. 
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1.  The  defendant  contends  that  the  penalty  imposed  by  Pub.  St.  c. 
91,  §  53,  for  selling  trout,  does  not  extend  to  the  sale  of  trout  which 
have  been  artificially  propagated  and  maintained.  "Whatever  force 
this  contention  might  have  if  section  53  stood  alone,  a  reference  to 
other  sections  of  the  same  chapter,  and  to  the  history  of  this  legislation, 
makes  it  clear  that  such  trout  arc  not  exempted.  .  .  .  The  object  of  all 
these  statutes  was  to  protect  and  preserve  the  trout.  The  same  statute 
which  first  forbade  their  sale  also  contained  the  provisions  upon  which 
the  present  statute  is  founded,  to  encourage  their  artificial  propagation 
and  maintenance.  In  order  to  make  the  protection  of  the  trout  more 
effectual,  it  was  deemed  necessary  by  the  legislature  to  punish  the  sale, 
during  the  close  season,  of  all  trout  except  those  which  are  alive. 
This  was  probably  on  accouutof  the  difficulty  in  distinguishing  between 
trout  which  had  been  artificially  propagated  or  maintained  and  other 
trout.  On  the  construction  contended  for  by  the  defendant,  the  law 
could  not  !>e  so  well  enforced.  In  view  of  the  provisions  of  section  2G, 
it  seems  to  us  plain  that  the  penalty  imposed  by  section  53  extends  to 
artificially  propagated  trout. 

2.  Nor  have  we  any  doubt  that  the  statute  is  constitutional.  The 
importance  of  preserving  from  extinction  or  undue  depletion  the  trout 
and  other  useful  fishes  in  the  waters  of  the  Commonwealth  has  been 
recognized  and  illustrated  in  many  familiar  statutes  and  decisions  from 
an  early  time.  Such  protection  has  always  been  deemed  to  be  for 
44  the  good  and  welfare  of  this  Commonwealth,''  and  the  legislature  may 
pass  reasonable  laws  to  promote  it.  Such  laws  arc  not  to  be  held  un- 
reasonable because  owners  of  property  may  thereby  to  some  extent  be 
restricted  in  its  use.  It  has  often  been  declared  that  all  property  is 
acquired  and  held  under  the  tacit  condition  that  it  shall  not  be  so  used 
as  to  destroy  or  greatly  impair  the  public  rights  and  interests  of  the 
community.  Many  illustrations  might  be  cited  where  such  restrictions 
on  the  use  of  property  have  been  held  valid.  But  the  cases  arc  familiar. 
The  limitation  is  that  the  restrictions  must  not  be  unreasonable.  The 
legislature  may  44  make,  ordain  and  establish  all  manner  of  wholesome 
and  reasonable  orders,  laws,  statutes,  and  ordinances,  directions  and 
instructions,  either  with  penalties  or  without;  so  as  the  same  be  not 
repugnant  to  this  Constitution,  as  they  shall  judge  to  be  for  the  good 
and  welfare  of  this  Commonwealth."  Const,  c.  1 ,  §  1 ,  art.  1.  The  legis- 
lature may  forbid  the  catching  or  selling  of  useful  fishes  during  reason- 
able close  seasons  established  for  them  :  and  to  extend  the  prohibition  so 
as  to  include  such  as  have  been  artificially  propagated  or  maintained  is 
not  diircrent  in  principle  from  legislation  forbidding  persons  from  catch- 
ing fish  in  streams  running  through  their  own  lands.  The  statute 
under  consideration  falls  within  this  power.  Com.  \.  Look,  108  Mass. 
452  ;  Com.  v.  Alger,  7  Cush.  53,  84,  85  :  Com.  v.  Tewkshtrt/,  11  Mete. 
(Mass.)  55,  57;  Cole  v.  E>rsf/iamy  133  Mass.  C5;  Rirfeout  v.  Knox,  148 
Mass.  3G8,  19  N.  E.  390;  Blair  v.  Forehand,  100  Mass.  13G ;  Phelps 
v.  Race  a,  60  N.  Y.  10. 

Verdict  to  stand. 
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OPINION  OF  THE  JUSTICES 
Of  tue  Scpueme  Judicial  Coukt  ok  Massachusetts.  1890. 

[150  Muss.  VJ2  ] 

The  following  order  was  adopted  by  the  House  of  Representatives 
on  May  22,  18(J0,  and  thereupon  transmitted  to  the  Justices  of  the 
Supreme  Judicial  Court,  who,  on  May  27,  1890,  returned  the  opinion 
which  is  subjoined. 

Ordered,  That  the  opinion  of  the  Justices  of  the  Supreme  Judicial 
Court  be  required  upon  the  following  important  questions  of  law  :  — 

First.  Is  it  within  the  constitutional  power  of  the  legislature  to 
enact  a  law  conferring  upon  cities  and  towns  within  this  Commonwealth 
the  power  to  manufacture  gas  or  electric  light  for  use  in  the  public- 
streets  and  buildings  of  such  cities  and  towns? 

Second.  Is  it  within  the  constitutional  power  of  the  legislature  to 
enact  a  law  conferring  upon  a  city  or  town  within  this  Commonwealth 
the  power  to  manufacture  gas  or  electric  light  for  the  purpose  of  belling 
the  same  to  its  own  citizens? 

And  be  it  further  ordered,  That  the  Justices  of  the  Supreme  Judicial 
Court  be  informed  that  the  foregoing  questions  are  propounded  with  a 
view  to  further  legislation  upon  the  subjects  therein  referred  to,  and 
that,  for  their  more  particular  information,  a  copy  of  House  Document 
No.  436,  being  a  bill  now  pending  1>efore  this  House,  and  uj)on  the  sub- 
jectrmatter  of  which  the  foregoing  questions  arc  propounded,  be  trans- 
mitted to  the  justices. 

To  the  Honorable  House  of  ltepreaentatires  of  the  Commonwealth  of 
Massadiunetts  : 

We  received  on  May  24,  1890,  your  order  of  May  22,  1890,  a  copy 
of  which  is  annexed,  and  we  respectfully  submit  the  following  opinion. 

In  considering  the  questions  asked,  we  assume  that  the  power  to  be 
conferred  is  not  merely  a  power  to  receive  and  use  property  given  in 
trust  for  the  purposes  named,  but  is  a  power  to  raise  money  by  tax- 
ation, and  by  means  of  it  to  construct  and  maintain  works  for  the 
manufacture  and  distribution  of  gas  or  electricity,  to  be  used  by  the 
municipalities  for  lighting  the  public  streets  and  buildings,  and  by 
the  inhabitants  for  lighting  the  land  and  buildings  which  are  their  pri- 
vate property. 

We  also  assume  that  the  gas  or  electricity  to  be  furnished  to  the  in- 
habitants for  their  private  use  is  to  be  paid  for  by  them  at  rates  to  be 
established,  which  shall  be  deemed  sullleient  to  reimburse  to  the  cities 
and  towns  the  reasonable  cost  of  what  is  furnished,  and  that  all  the 
inhabitants  of  a  city  or  town  are  to  have  the  same  or  similar  rights  to 
be  supplied  with  gas  or  electricity,  so  far  as  is  reasonably  practicable, 
and  the  capacity  and  extent  of  the  works,  which  it  is  deemed  expedient 
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to  maintain,  will  permit.  Whether  cities  and  towns  can  be  authorized 
to  give  gas  or  electricity  to  their  inhabitants,  or  to  sell  either  to  them, 
at  varying  and  disproportionate  prices,  selecting  their  customers,  selling 
to  some  and  arbitrarily  refusing  to  sell  to  others,  art'  questions  which  it 
is  not  necessary  to  consider. 

By  the  Constitution,  full  |x>wcr  and  authority  are  given  to  the  Gen- 
eral Court  to  make  kk  all  manner  of  wholesome  and  reasonable  orders, 
laws,  statutes,  and  ordinances,"  not  repugnant  to  the  Constitution, 
which  "  they  shall  judge  to  be  for  the  good  and  welfare  of  this  Com- 
monwealth," etc.,  and  "to  impose  and  levy  proportional  and  reason- 
able assessments,  rates,  and  taxes  upon  all  the  inhabitants  of  and 
persons  resident,  and  estates  king  within  the  said  Commonwealth, 
.  .  .  for  the  public  service,  in  the  necessary  defence  and  support  of  the 
government  of  the  said  Commonwealth,  and  the  protection  and  preser- 
vation of  the  subjects  thereof,"  etc.  Const.  Mass.,  Part  II.  chap.  i. 
sect.  i.  art.  iv. 

The  extent  of  the  right  of  taxation  is  not  necessarily  to  be  measured 
by  that  of  the  right  of  eminent  domain,  but  the  rights  are  analogous. 
Private  property  can  be  taken  without  the  consent  of  the  owner  only 
for  public  uses,  and  the  owner  must  be  paid  full  compensation  therefor; 
otherwise,  he  would  contribute  more  than  his  proportional  share  toward 
the  public  expenses.  By  taxation  the  inhabitants  are  compelled  to 
part  with  their  property,  but  the  taxation  must  be  proportional  and 
reasonable,  and  for  public  purposes.  Taxes  may  be  imposed  upon  all 
the  inhabitants  of  the  State  for  general  public  purposes,  or  upon  the 
inhabitants  of  defined  localities  for  local  purposes,  and  when  distinct 
private  benefits  are  received  from  public  works  special  assessments  may 
be  laid  upon  individuals. 

We  have  no  doubt  that,  if  the  furnishing  of  gas  and  electricity  for 
illuminating  purposes  is  a  public  service,  the  performance  of  this  ser- 
vice can  be  delegated  by  the  legislature  to  cities  and  towns  for  the 
benefit  of  themselves  and  their  inhabitants,  and  that  such  cities  and 
towns  can  be  authorized  to  impose  taxes  for  this  purpose  upon  their 
inhabitants,  and  to  establish  reasonable  rates  which  the  inhabitants 
who  use  the  gas  or  electricity  can  be  compelled  to  pay.  The  funda- 
mental question  is  whether  the  manufacture  and  distribution  of  gas  or 
electricity  to  be  used  by  cities  and  towns  for  illuminating  purposes  is  a 
public  service. 

The  maintenance  of  public  streets  and  buildings  is  a  public  service, 
and  it  may  be  reasonably  necessary  to  light  them  in  order  that  the 
greatest  public  benefit  may  be  obtained  from  using  them.  To  say  noth- 
ing of  the  usefulness  of  lighting  streets  as  a  means  of  promoting  order 
and  of  affording  protection  to  persons  and  property,  the  common  con- 
venience of  the  inhabitants  may  require  that  they  be  lighted.  Cities 
and  thickly  settled  towns  have  for  a  long  time  been  accustomed  to  light 
their  public  buildings  and  some  of  their  streets  at  the  public  expense. 
If  the  streets  and  public  buildings  arc  to  be  lighted,  the  means  is  a 
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matter  of  expediency.  If  the  legislature  can  authorize  cities  and  towns 
to  light  their  streets  and  public  buildings,  it  can  authorize  them  to  do 
this  by  any  appropriate  means  which  it  may  think  expedient.  As  a 
question  of  constitutional  power,  we  cannot  distinguish  the  right  to 
authorize  cities  and  towns  to  buy  gas  or  electricity  for  their  use,  from 
the  right  to  authorize  them  to  manufacture  it  for  their  use.  We  there- 
fore answer  the  first  question  in  the  affirmative. 

The  second  question  is  one  of  more  difficulty.  It  is  impossible  to 
define  with  entire  accuracy  all  the  characteristics  which  distinguish  a 
public  service  and  a  public  use  from  services  and  uses  which  are  private. 
The  subject  has  been  considered  many  times  in  the  opinions  of  the 
court  of  which  we  are  now  the  justices,  and  Loiccll  v.  Boston,  111 
Mass.  451,  is  a  leading  case.  It  is  there  said  that  "an  appropriation 
of  money  raised  by  taxation,  or  of  property  Liken  by  right  of  eminent 
domain,  by  way  of  gift  to  an  individual  for  his  own  private  uses  ex- 
clusively, would  clearly  be  an  excess  of  legislative  power  ;  "  that  "  the 
promotion  of  the  interests  of  individuals,  either  in  respect  of  property 
or  business,  although  it  ma}'  result  incidentally  in  the  advancement  of 
the  public  welfare,  is,  in  its  essential  character,  a  private  and  not  a  pub- 
lic object;"  and  that  the  appropriation  of  property  for  turnpikes  and 
railroads  "can  only  be  justified  by  the  public  service  thereby  secured 
in  the  increased  facilities  for  transportation  of  freight  and  passengers, 
of  which  the  whole  community  may  rightfully  avail  itself.''  It  is  said 
that  the  essential  point  is  that  a  public  service  or  use  affects  the  inhab- 
itants "as  a  community,  and  not  merely  as  individuals." 

It  was  early  decided  that  "  the  prevention  of  damage  by  fire  is  one 
of  those  objects  affecting  the  interest  of  the  inhabitants  generally,  and 
clearly  within  the  scope  of  municipal  authority."  Allen  v.  Taunton, 
19  Pick.  485.  Although  the  property  to  be  protected  is  private  prop- 
erty, the  need  of  protection  is  felt  by  every  owner  in  the  city  or  town  ; 
the  property  of  one  may  be  endangered  by  the  burning  of  that  of 
another ;  efficient  means  of  protecting  his  property  cannot  well  be  fur- 
nished by  every  inhabitant;  and  there  is  a  necessity  of  common  action 
which  makes  the  expenditure  of  money  for  the  purpose  properly  a 
municipal  expense. 

The  maintenance  of  sewers  and  drains  is  a  public  service.  One  ob- 
ject is  the  preservation  of  the  public  health  ;  but  apart  from  this  they 
are  of  great  convenience  to  the  inhabitants  whose  estates  can  be 
drained  by  them.  It  is  impracticable  for  every  owner  of  land  in  cities 
and  towns  to  construct  and  maintain  sewers  and  drains  exclusively  on 
his  own  account;  they  cannot  ordinarily  be  constructed  over  any  con- 
siderable territory  without  using  the  public  ways,  or  exercising  the 
right  of  eminent  domain  ;  they  are  therefore  regarded  as  of  common 
convenience,  and  are  constructed  at  the  public  expense. 

The  furnishing  of  water  for  cities  and  towns  for  domestic  use  affords 
perhaps  the  nearest  analogy  to  the  subject  we  are  considering.  It  was 
long  ago  declared  that  "the  supply  of  a  large  number  of  inhabitants 
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with  pure  water  is  a  public  purpose."  Lumbard  v.  Stearns,  4  Cush. 
GO.  The  statutes  are  well  known  which  authorize  cities  ami  towns  to 
maintain  water-works  for  supplying  their  inhabitants  with  water,  and 
the  constitutionality  of  these  statutes  has  not  been  doubted.  AYater 
cannot  ordinarily  be  supplied  to  a  large  city  or  town  from  ponds  or 
streams  without  the  exercise  of  the  right  of  eminent  domain  and  the  use 
of  the  public  ways ;  every  inhabitant  needs  water,  and  often  the  only 
practicable*  method  of  obtaining  it  is  by  the  agency  of  corporations  or  of 
the  municipality.  The  land  for  the  public  ways  having  been  taken  for 
a  public  use,  it  may  be  subjected  to  other  public  uses,  but  it  cannot  be 
subjected  to  strictly*  private  uses  without  the  consent  of  the  owners  of 
the  fee  when  the  fee  remains  in  the  abutters.  There  is  therefore  often 
a  necessity  of  having  water,  common  to  the  inhabitants  of  a  commu- 
nity, which  cannot  well  be  met  except  by  the  exercise  of  public  rights, 
and  therefore  the  furnishing  of  water  has  been  considered  a  public 
service. 

Jn  the  case  of  water,  as  in  that  of  sewers  and  drains,  a  portion  of  the 
service  is  exclusively  public,  and  the  benefit  to  individuals  cannot  be 
separately  estimated  from  that  of  the  community  ;  but  a  part  of  the  ser- 
vice is  rendered  to  individuals,  and  the  benefit  of  this  can  be  separately 
estimated.  The  inhabitants  are  therefore  required  to  pay  for  the  water 
furnished  for  their  private  use,  and  special  assessments  for  the  use  of 
sewers  and  drains  are  laid  upon  estates  specially  benefited  ;  and  for  the 
same  reasons,  while  in  laving  out  highways  the  expense  is  public, 
betterment  assessments  may  be  laid  upon  the  owners  of  lands  specially 
benefited. 

Artificial  light  is  not,  perhaps,  so  absolutely  necessary  as  water,  but 
it  is  necessary  for  the  comfortable  living  of  every  person.  Although 
artificial  light  can  be  supplied  in  other  ways  than  by  the  use  of  gas  or 
electricity,  yet  the  use  of  one  or  both  for  lighting  cities  and  thickly  set- 
tled towns  is  common,  and  has  been  found  to  be  of  great  convenience, 
and  it  is  practically  impossible  for  every  individual  to  manufacture  gas 
or  electricity  for  himself.  If  gas  or  electricity  is  to  be  generally  used 
in  a  city  or  town,  it  must  be  furnished  by  private  companies  or  by  the 
municipality,  and  it  cannot  be  distributed  without  the  use  of  the  public 
streets,  or  the  exercise  of  the  right  of  eminent  domain. 

It  is  not  necessarily  an  objection  to  a  public  work  maintained  by  a 
city  or  town,  that  it  incidentally  benefits  some  individuals  more  than 
others,  or  that  from  the  place  of  residence  or  for  other  reasons  every 
inhabitant  of  the  city  or  town  cannot  use  it,  if  every  inhabitant  who  is 
so  situated  that  he  can  use  it  has  the  same  right  to  use  it  as  the  other 
inhabitants.  It  must  often  be  a  question  of  kind  and  degree  whether 
the  promotion  of  the  interests  of  many  individuals  in  the  same  commu- 
nity constitutes  a  public  service  or  not.  Rut  in  general  it  may  be  said 
that  matters  which  concern  the  welfare  and  convenience  of  all  the  in- 
habitants of  a  city  or  town,  and  cannot  be  successfully  dealt  with  with- 
out the  aid  of  powers  derived  from  the  legislature,  ma}  be  subjected  to 
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municipal  control  when  the  bencGts  received  are  such  that  each  inhab- 
itant needs  them  and  may  participate  in  them,  and  it  is  for  the  interest 
of  each  inhabitant  that  others  as  well  as  himself  should  possess  and 
enjoy  them. 

If  the  legislature  is  of  opinion  that  the  common  convenience  and  wel- 
fare of  the  inhabitants  of  cities  or  towns  will  be  promoted  by  conferring 
upon  the  municipalities  the  power  of  manufacturing  and  distributing 
gas  or  electricity  for  the  purpose  of  furnishing  light  to  their  inhabitants 
we  think  that  the  legislature  can  confer  the  power.  We  therefore 
answer  the  second  question  in  the  affirmative. 

We  notice  that  the  bill,1  a  copy  of  which  was  enclosed  with  your 
order,  relates  to  the  manufacture  and  distribution  of  gas  or  electricity, 
not  only  for  furnishing  light,  but  also  for  furnishing  heat  and  power. 
We  have  not  considered  whether  the  furnishing  of  gas  or  electricity  for 
supplying  either  heat  or  power  can  be  regarded  as  a  public  service. 
We  have  conlined  our  opinion  to  the  questions  asked,  which,  as  we 
understand  them,  relate  to  the  manufacture  and  distribution  of  gas  or 
electricity  solely  for  the  purpose  of  furnishing  light. 

31  auci:s  Morton. 

Waluridge  A.  Field. 

Charles  Devenb. 

William  Allen. 

Chaui.es  Allen. 

Oliver  Wendell  Holmes,  Jr, 

Marcus  P.  Knowlton. 

Boston,  May  27,  1890. 


OPINIONS  OF  THE  JUSTICES 
Ok  the  Supreme  Judicial  Court  of  Massachusetts.  1892. 

[135  Mass.  59fc] 

The  following  order  was  adopted  by  the  House  of  Representatives 
on  April  12,  18<)2,  and  thereupon  transmitted  to  the  Justices  of  the 
Supreme  Judicial  Court,  who,  on  May  7,  181)2,  returned  the  opinions 
which  are  subjoined. 

Ordered,  That  the  opinion  of  the  Justices  of  the  Supreme  Judicial 
Court  be  required  upon  the  following  important  questions:  — 

First.  Is  it  within  the  constitutional  power  of  the  legislature  to  enact 
a  law  conferring  upon  a  city  or  town  within  this  Commonwealth  the 
power  to  purchase  coal  and  wood  as  fuel,  in  excess  of  its  ordinary 
requirements,  for  the  purpose  of  selling  such  excess,  so  purchased,  to 
its  own  citizens? 

1  This  hill  was  passed  by  the  House,  but  was  referred  by  the  Senate  to  the  uext 
General  Court. 
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Second.  Is  it  within  the  constitutional  power  of  the  legislature  to 
enact  a  law  conferring  upon  a  city  or  town  within  this  Commonwealth 
the  power  to  purchase,  for  the  purpose  of  sale,  and  to  sell  to  its  own 
citizens,  coal  and  wood  as  fuel? 

Third.  Is  it  within  the  constitutional  power  of  the  legislature  to 
enact  a  law  conferring  upon  cities  and  towns  within  this  Commonwealth 
authority  to  establish  and  maintain  municipal  fuel  or  coal  yards  for  the 
purpose  of  selling  coal,  wood,  or  other  fuel  to  the  inhabitants  of  such 
cities  and  towns? 

And  be  it  further  ordered,  That  the  Justices  of  the  Supreme  Judicial 
Court  be  informed  that  the  foregoing  questions  are  propounded  with  a 
view  to  further  legislation  upon  the  subjects  therein  referred  to,  and  that 
for  their  more  particular  information  a  copy  of  House  Document  No. 
3'J5,  being  a  bill  now  pending  before  this  House,  and  upon  the  subject- 
matter  of  which  the  foregoing  questions  are  propounded,  be  transmitted 
to  the  justices.  , 

The  House  Document  referred  to  in  the  above  order,  and  transmitted 
therewith  to  the  justices,  contained  the  following  bill,  entitled  uAn  Act 
to  enable  Cities  and  Towns  to  purchase,  sell,  and  distribute  Fuel."  [An 
abstract  of  the  bill  is  given  in  a  note.1] 

To  the  Honorable  the  House  of  Representatives  of  the  Commonwealth 
of  Massach  usetts. 

We,  live  of  the  Justices  of  the  Supreme  Judicial  Court,  in  reply  to 
your  order,  respectfully  submit  the  following  opinion  :  — 

Whether  the  legislature  can  authorize  a  city  or  town  to  buy  coal  and 
wood,  and  to  sell  them  to  its  inhabitants  for  fuel,  must  be  determined 
by  considering  whether  the  carrying  on  of  such  a  business  for  the  benefit 
of  the  inhabitants  can  be  regarded  as  a  public  service.  This  inquiry 
underlies  all  the  questions  on  which  our  opinion  is  required.  If  such  a 
business  is  to  be  carried  on,  it  must  be  with  money  raised  by  taxation. 
It  is  settled  that  the  legislature  can  authorize  a  city  or  town  to  tax  its 
inhabitants  only  for  public  purposes.  This  is  not  only  the  law  of  this 
Commonwealth,  but  of  the  States  generally  and  of  the  United  States. 
The  following  are  some  of  the  decisions  or  opinions  on  the  subject  : 
Loir,  If  v.  Boston,  111  Mass.  4a  I;  Mead  v.  Acton,  130  Mass.  341  ; 
Opinion  of  the  Justices,  ISO  Mass.  592  ;  Kingman  \.  Brockton,  153 
Mass.  2f>5  ;  Loan  Association  v.  I'opeka,  20  Wall.  G55  ;  Ottawa  v. 

1  The  substance  of  the  bill  is  as  follows-  It  authorizes  (.«.  1)  any  city  and  town  to 
establish  one  or  more  fuel  yank  to  supply  the  municipality  w  ith  fuel  and  to  sell  and 
distribute  the  same  to  inhabitants  who  may  buy  it.  It  provides  (s.  2)  that  cities  must 
first  have  authority  by  a  two-thirds  vote  of  each  branch  of  the  city  council,  and  the  appro- 
val of  the  mayor  and  of  a  majority  of  the  voters  at  an  annual  municipal  electiou  ;  that 
towns  (s.  .3)  must  have  a  two-thirds  vote  at  two  town  meetings  called  for  the  pur|>ose,  — 
the  later  of  the  two  at  an  interval  of  fn>m  two  to  thirteen  months  after  the  former. 
Section  4  provides  for  issuing  bonds  to  pay  for  establishing  the  wood-yard  and  for  other 
financial  details.  Sections  5  and  6  deal  with  enlargements  of  the  yanls,  Sc.,  and  with 
providing  regulations  of  management.  —  Ko. 
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drey,  108  U.  S.  110 ;  Cole  v.  La  Grange,  113  U.  S.  1  ;  Allen  v.  Jay, 
60  Maine,  124;  Opinion  of  the  Justices,  58  Maine,  590  ;  Attorney- 
General  v.  Eaa  Claire,  37  Wis.  400  ;  State  v.  CYtmr,  40  Wis.  533  ; 
^S7<i/«  v.  Osatckee,  14  Kans.  418;  Mather  v.  Ottawa,  114  111.  659. 

It  is  not  easy  to  determine  in  every  case  whether  a  benefit  conferred 
upon  many  individuals  in  a  community  can  be  called  a  public  service 
within  the  meaning  of  the  rule  that  taxes  can  Im;  laid  only  for  public 
purposes.  In  general,  however,  it  may  be  said  that  the  promotion  by 
taxation  of  the  private  interests  of  many  individuals  is  not  a  public 
service  within  the  meaning  of  the  Constitution.  The  preamble  of  the 
Constitution  declares  that  "The  end  of  the  institution,  maintenance, 
and  administration  of  government  is  to  secure  the  existence  of  the  body 
politic,  to  protect  it.  and  to  furnish  the  individuals  who  compose  it  with 
the  power  of  enjoying  in  safety  and  tranquillity  their  natural  rights  and 
the  blessings  of  life."  It  is  declared  in  Part  I.,  Art.  I. :  "All  men  are 
born  free  and  equal,  and  have  certain  natural,  essential,  and  unalienable 
rights:  among  which  maybe  reckoned  the  right  of  enjoying  and  defend- 
ing their  lives  and  liberties;  that  of  acquiring,  possessing,  and  protect- 
ing property ;  in  fine,  that  of  seeking  and  obtaining  their  safety  and 
happiness." 

Constitutional  questions  concerning  the  power  of  taxation  necessarily 
are  largely  historical  questions.  The  Constitution  must  be  interpreted 
as  any  other  instrument  with  reference  to  the  circumstances  under  which 
it  was  framed  and  adopted.  It  is  not  necessary  to  show  that  the  men 
who  framed  it  or  who  adopted  it  had  in  mind  everything  which  by  con- 
struction may  be  found  in  it,  but  some  regard  must  be  had  to  the  modes 
of  thought  and  action  on  political  subjects  then  prevailing,  to  the  dis- 
cussions upon  the  nature  of  the  government  to  be  established,  to  the 
meaning  of  the  language  used  as  then  understood,  and  to  the  grounds 
on  which  the  adoption  or  rejection  of  the  Constitution  was  advocated 
before  the  people.  We  know  of  nothing  in  the  history  of  the  adoption 
of  the  Constitution  that  gives  any  countenance  to  the  theory  that  the 
buying  and  selling  of  such  articles  as  coal  and  wood  for  the  use  of  the 
inhabitants  was  regarded  at  that  time  as  one  of  the  ordinary  functions 
of  the  government  which  was  to  be  established.  There  are  nowhere  in 
the  Constitution  any  provisions  which  tend  to  show  that  the  government 
was  established  for  the  purpose  of  carrying  on  the  buying  and  selling  of 
such  merchandise  as  at  the  time  when  the  Constitution  was  adopted  was 
usually  bought  and  sold  by  individuals,  and  with  which  individuals  were 
able  to  supply  the  community,  no  matter  how  essential  the  business 
might  be  to  the  welfare  of  the  inhabitants.  The  object  of  the  Constitu- 
tion was  to  protect  individuals  in  their  rights  to  carry  on  the  customary 
business  of  life,  rather  than  to  authorize  the  Commonwealth  or  the 
''towns,  parishes,  precincts,  and  other  bodies  politic"  to  undertake  what 
had  usually  been  left  to  the  private  enterprise  of  individuals. 

In  the  opinion  in  Loan  Association  v.  Topeka,  20  Wall.  655,  664, 
the  Supreme  Court  of  the  United  States  say:  "It  is  undoubtedly  the 
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duty  of  the  legislature  which  imposes  or  authorizes  municipalities  to 
impose  a  tax  to  see  that  it  is  not  to  be  used  for  purposes  of  private 
interest  instead  of  a  public  use,  and  the  courts  can  only  be  justified  in 
interposing  when  a  violation  of  this  principle  is  clear  and  the  reason  for 
interference  cogent.  And  in  deciding  whether,  in  the  given  case,  the 
object  for  which  the  taxes  are  assessed  falls  upon  the  one  side  or  the 
other  of  this  line,  they  must  be  governed  mainly  by  the  course  and 
usage  of  the  government,  the  objects  for  which  taxes  have  been  cus- 
tomarily and  by  long  course  of  legislation  levied,  what  objects  or  pur- 
poses have  been  considered  necessary  to  the  support  and  for  the  proper 
use  of  the  government,  whether  State  or  municipal." 

The  early  usages  of  towns  undoubtedly  did  not  exhaust  the  authority 
which  the  legislature  can  confer  upon  municipalities  to  levy  taxes. 
Cities  and  towns,  since  the  adoption  of  the  Constitution,  have  been 
authorized  to  levy  taxes  for  many  other  purposes  than  those  for  which 
taxes  were  then  levied.  l*p  to  the  present  time,  however,  none  of  the 
purposes  for  which  cities  and  towns  have  been  authorized  to  raise  money 
has  included  anything  in  the  nature  of  what  is  commonly  called  trade 
or  commercial  business.  Instances  can  be  found  of  some  very  curious 
legislation  by  towns  in  the  colonial  and  provincial  times,  some  of  which 
would  certainly  now  be  thought  to  be  beyond  the  powers  of  towns  under 
the  Constitution.  Whatever  the  theory  was,  towns  in  fact  under  the 
Colony  Charter,  and  for  some  time  under  the  Province  Charter,  often 
acted  as  if  their  powers  were  limited  only  by  the  opinion  of  the  inhabi- 
tants as  to  what  was  best  to  be  done.  This  was  the  result  of  their 
peculiar  situation  and  condition,  and  the  powers  of  towns  or  of  the 
General  Court  were  not  much  considered.  The  exercise  of  these 
extraordinary  powers,  however,  gradually  died  out. 

The  purposes  for  which,  by  the  Province  laws,  towns  were  authorized 
to  raise  money  were  for  the  maintenance  of  highways,  the  support  of 
the  ministry,  schools,  and  the  poor,  and  for  the  defraying  of  other 
necessary  charges  arising  within  the  town.  The  words  "necessary 
charges"  (Pub.  Sts.  c.  27,  §  10,  ad  Jin.)  are  still  retained  in  the  stat- 
utes, but  they  have  been  strictly  construed  by  the  courts.  We  do 
not  find  either  in  the  Colony  or  the  Province  laws  any  legislation 
relating  to  the  buying  and  selling  of  coal  or  wood  .by  towns  for  the 
use  of  the  inhabitants,  or  any  legislation  on  any  similar  subject.  It 
is  possible  that  there  may  be  found  in  the  records  of  some  town  a 
vote  or  votes  showing  that  the  town  in  an  emergency  was  authorized 
to  buy  wood  or  coal  for  the  purpose  of  supplying  its  inhabitants 
with  fuel,  but  we  have  not  found  any.  Certainly  it  was  not  usual 
for  towns  to  supply  their  inhabitants  with  fuel,  unless  they  were  pau- 
pers. Neither  was  it  usual  for  towns  to  supply  their  inhabitants  with 
grain  or  other  commodities.  We  know  of  no  instance  of  this  lieing 
done,  except  by  the  town  of  Boston.  In  the  fall  of  1713  there  was  a 
scarcity  of  grain,  and  the  General  Court  prohibited  the  exportation  of 
it.    1  Prov.  Laws  (State  ed.)  724.    The  town  of  Boston  in  March, 
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1713-14,  voted  to  lay  in  a  stock  of  grain  to  the  amount  of  five  thousand 
bushels  of  corn,  and  to  store  it  in  some  convenient  place,  and  it  was 
left  to  the  selectmen  to  dispose  of  it  as  they  saw  fit.  8  Record  Com- 
missioner's Reports,  101,  104.  After  that,  as  shown  by  the  records, 
the  town  regularly  bought  and  stored  grain  and  sold  it  to  the  inhabi- 
tants as  late  as  1775,  and  perhaps  later,  and  it  established  two  grana- 
ries, one  of  which,  in  the  Common,  remained  in  use  probably  as  long  as 
the  town  bought  and  sold  grain.  "Whether,  after  the  Revolution,  the 
town  continued  to  buy  grain  we  are  not  informed,  as  the  records  have 
not  been  printed.  The  amount  which  could  be  sold  to  any  one  person 
was  often  limited  to  a  few  bushels  at  a  time.  The  report  of  a  commit- 
tee in  1774  shows  that  from  March,  1709,  to  March,  1774,  the  quantity 
of  corn  and  rye  purchased  was  5,830  bushels,  and  that  the  stock  on 
hand  was  370  bushels.  It  is  apparent  that  the  original  purpose  was  to 
provide  against  a  famine,  and  that  it  was  not  the  intention  of  the  town 
to  assume  the  business  of  buying  and  selling  all  the  grain  which  the 
inhabitants  needed,  but  of  keeping  such  an  amount  in  store  as  was 
necessary  in  order  that  small  quantities  might  be  obtained,  particularly 
by  the  poorer  inhabitants,  at  what  the  selectmen,  or  a  committee  of  the 
town,  or  the  town  itself,  deemed  reasonable  prices.  On  May  '25,  1705, 
the  town  voted  to  sell  the  granary.  This  action  of  the  town  of  Boston 
was  an  exception  to  the  usages  of  towns,  and  it  appears  from  the  reports 
of  committees  that  before  the  Revolution  it  had  come  to  be  considered 
as  of  doubtful  expediency,  and  during  the  Revolution,  or  not  long  after, 
it  was  discontinued. 

The  nearest  analogy  under  the  Constitution  to  the  subject  we  are  con- 
sidering is  the  authority  given  by  the  recent  statute  (St.  1891,  c.  870) 
whereby  cities  and  towns  are  empowered  to  maintain  works  for  the 
manufacture  and  distribution  of  gas  or  electricity  for  furnishing  light 
to  the  municipalities  and  their  inhabitants.  In  the  opinion  given  to 
the  House  of  Representatives  on  May  27,  1800,  which  is  printed  in  150 
Mass.  592,  the  justices  advised  that  the  manufacture  and  distribution 
of  gas  or  electricity  for  furnishing  light  to  the  inhabitants  of  cities  and 
towns  might  properly  be  regarded  as  constituting  a  public  service.  It 
was  there  said  :  It  must  often  be  a  question  of  kind  and  degree  whether 
the  promotion  of  the  interests  of  many  individuals  in  the  same  com- 
munity constitutes  a  public  service  or  not."  Gas  or  electricity  for  fur- 
nishing light  has  in  recent  times  become  a  most  convenient  means  of 
lighting  both  public  and  private  buildings,  streets,  and  grounds.  It  is 
impracticable  that,  each  individual  should  manufacture  gas  or  electricity 
for  himself,  but  this  can  best  l>e  done  by  some  company  or  the  munici- 
pality for  a  considerable  territory,  and  for  the  use  of  both  the  munici- 
pality itself  and  the  inhabitants.  Everybody  who  chooses  within  that 
territory  cannot  be  permitted  to  manufacture  and  distribute  gas  or 
electricity  for  the  public  use  or  the  use  of  other  persons,  as  it  is  dis- 
tributed by  means  of  pipes  or  wires,  and  the  number  who  properly  can 
be  permitted  to  lay  pipes  or  wires  in  a  given  territory  must  be  limited 
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to  one,  or  at  most  to  a  few  persons  or  corporations.  The  pipes  or  wires 
must  be  laid  in  or  over  the  public  ways,  or  in  or  over  land  taken  for  the 
purpose,  which  may  require  the  exercise  of  the  right  of  eminent  domain. 
These  were  some  of  the  reasons  why  the  subject  seemed  to  the  justices 
a  proper  one  for  municipal  regulation  and  control,  and  to  constitute  a 
service  which  a  municipality  could  be  authorized  to  perform  for  itself 
and  its  inhabitants. 

But  when  the  Constitution  was  adopted  the  buying  and  selling  of  wood 
and  coal  for  fuel  was  a  well-known  form  of  private  business,  which  was 
generally  carried  on  as  other  kinds  of  business  were  carried  on  ;  and  is 
now  carried  on  in  much  the  same  manner  as  it  was  then.  It  was  and 
is  a  kind  of  business  which  iu  its  relations  to  the  community  did  not  and 
does  not  differ  essentially  from  the  business  of  buying  and  selling  any 
other  of  the  necessaries  of  life.  Although  all  kinds  of  business  may  be 
regulated  by  the  legislature,  yet  to  buy  and  sell  coal  and  wood  for  fuel 
requires  no  authority  from  the  legislature,  and  requires  the  exercise  of 
no  powers  derived  from  the  legislature,  and  every  person  who  chooses 
can  engage  in  it  in  the  same  manner  as  in  the  buying  and  selling  of 
other  merchandise.  We  are  not  aware  of  any  necessity  why  cities  and 
towns  should  undertake  this  form  of  business  any  more  than  many  others 
which  have  always  been  conducted  by  private  enterprise,  and  we  are  not 
called  upon  to  consider  what  extraordinary  powers  the  Commonwealth 
may  exercise,  or  may  authorize  cities  and  towns  to  exercise,  in  extraordi- 
nary exigencies  for  the  safety  of  the  State  or  the  welfare  of  the  inhab- 
itants. If  there  be  an}*  advantage  to  the  inhabitants  in  buying  and 
selling  coal  and  wood  for  fuel  at  the  risk  of  the  community  on  a  large 
scale,  and  on  what  has  been  called  the  co-operative  plan,  we  are  of  the 
opinion  that  the  Constitution  does  not  contemplate  this  as  one  of  the 
ends  for  which  the  government  was  established,  or  as  a  public  service 
for  which  cities  and  towns  may  be  authorized  to  tax  their  inhabitants. 
We  therefore  answer  the  questions  in  the  negative. 

Walbridge  A.  Fieli>. 

Ciiari.es  Allen. 

Marcus  P.  Knowlton. 

James  M.  Morton. 

John  Lathrop. 

May  7,  1892. 

To  the  Honorable  the  House  of  Representatives  of  the  Commontecalth 
of  Massachusetts. 
I  am  of  opinion  that  when  money  is  taken  to  enable  a  public  body  to 
offer  to  the  public  without  discrimination  an  article  of  general  necessity, 
the  purpose  is  no  less  public  when  that  article  is  wood  or  coal  than  when 
it  is  water,  or  gas,  or  electricity,  or  education,  to  say  nothing  of  cases 
like  the  support  of  paupers  or  the  taking  of  land  for  railroads  or  public 
markets. 

I  see  no  ground  for  denying  the  power  of  the  legislature  to  enact  the 
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laws  mentioned  in  the  questions  proposed.  The  need  or  expediency  of 
such  legislation  is  not  for  us  to  consider. 

Oliver  Wendell  Holmes,  Jb. 

To  the  Honorable  the  House  of  Representatives  of  the  Commonwealth 
of  Massachusetts. 

In  reply  to  the  questions  submitted  by  your  order  of  April  12,  1892, 
for  the  opinion  of  the  Justices  of  the  Supreme  Judicial  Court,  I  have 
to  say  that  under  our  Constitution  uThfl  end  of  the  institution,  main- 
tenance, and  administration  of  government  is  to  secure  the  existence  of 
the  lx>dy  politic,  to  protect  it,  and  to  furnish  the  individuals  who  com- 
pose it  with  the  power  of  enjoying  in  safety  and  tranquillity  their  natural 
rights  ami  the  blessings  of  life."  Without  artificial  heat,  very  few  of  our 
inhabitants  would  have  the  power  of  enjoying  these  rights  and  blessings. 
So  far,  and  so  far  only,  as  it  is  a  necessity  of  society  as  now  organized, 
for  the  government  to  supply  fuel  in  order  to  afford  an  environment 
which  shall  give  this  power,  it  is  competent  for  the  government  to  fur- 
nish or  to  provide  for  a  supply.  Hut  it  is  not  within  its  constitutional 
power  to  engage  in  trade  or  manufacture  merely  for  the  purpose  of 
having  any  branch  of  business  conducted  upon  a  convenient  or  economi- 
cal plan.  Fuel  is  now  legitimately  furnished  to  paupers  by  towns  and 
cities  at  the  public  expense.  If  there  is  an  emergency,  local  or  general, 
which  cannot  be  adequately  met  by  ordinary  private  agency,  it  is  within 
the  constitutional  power  of  the  government  to  supply  the  needs  of  the 
people  in  this  respect,  either  through  the  towns  and  cities,  or  through 
other  agencies.  The  question  of  the  exigency,  in  the  first  instance,  is 
for  the  legislature.  If  there  is  no  adequate  source  of  supply  of  fuel 
except  through  the  establishment  of  governmental  agencies,  they  may 
be  lawfully  inaugurated.  If,  on  the  other  hand,  there  is  no  want  of 
adequate  service,  the  legislature  has  no  constitutional  right  to  create 
agencies  for  the  purpose.  It  has  no  right,  to  authorize  towns  and  cities 
to  engage  in  trade  merely  to  try  an  experiment  in  practical  economics, 
or  to  put  in  practice  a  theory. 

My  answer  to  the  questions  propounded  is,  therefore,  "Yes,  if  the 
necessities  of  society,  as  now  organized,  can  be  met  only  by  the  adop- 
tion of  such  measures,"  and  "No,  if  there  is  no  such  necessit}',  but 
merely  an  expediency  for  the  trial  of  an  experiment." 

James  M.  Barker. 
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STATE  v.  CITY  OF  TOLEDO. 
Siphemk  CoruT  of  Ohio.  1891. 

[48  Ohio  .St  112  | 

Quo  warranto. 

On  the  22d  day  of  January,  1889,  the  General  Assembly  passed  an 
Act  which  reads  as  follows:  "  An  Act  to  authorize  cities  of  the  third 
grade  of  the  first  class  to  borrow  money  and  issue  bonds  therefor  for 
the  purpose  of  procuring  territory  and  right  of  way,  sinking  wells  for 
natural  gas,  purchasing  wells  and  natural  gas  works,  purchasing  and 
laying  pipes,  and  supplying  such  cities  with  natural  gas  for  public  and 
private  use  and  consumption."  .  .  .  [The  city  of  Toledo  under  this  Act 
issued  bonds  and  applied  the  proceeds  to  the  purposes  named  above.] 
This  proceeding  in  quo  warranto  is  instituted  in  this  court  to  oust  and 
exclude  the  city  of  Toledo  from  any  and  all  authority  to  have,  use,  and 
enjoy  the  liberty,  privilege,  and  franchise  of  issuing  and  selling  said 
bonds  and  devoting  the  proceeds  towards  the  prosecut  ion  of  said  enter- 
prise of  supplying  natural  gas,  on  the  alleged  ground — fully  set  forth 
in  the  opinion  of  the  court  —  that  the  said  Act  of  January  22,  1«H9,  is 
in  conflict  with  the  Constitution  of  this  State,  and  therefore  invalid  and 
void  in  law. 

D.  K.  Watson,  Attorney -General,  Doyle,  Sentt,  <?-  Lewis,  Thomas 
W.  Sanderson,  F.  K.  Jlntehins,  Frank  11.  Hard,  and  E.  D.  Potter, 
Jr.,  for  relator.  W.  II.  A.  Read,  City  Solicitor,  Bart,  on  .Smith,  and 
Clarence  Brown,  for  defendant. 

Dick  man,  J.  .  .  .  We  are  brought  now  to  the  question  whether 
the  authority  given  to  Toledo  and  other  cities  to  issue  natural  gas 
bonds,  and  levy  taxes  to  pay  them,  was  for  a  purpose  of  so  public  and 
general  a  nature  as  not  to  transcend  the  legislative  power  vested  in  the 
General  Assembly.  In  holding  that  there  can  be  no  lawfid  tax  which 
is  not  imposed  for  a  public  purpose,  the  line  of  demarcation  is  by  no 
means  clear  and  distinct  and  well  defined  between  what  is  for  public 
and  what  for  private  purposes.  It  would  be  exceedingly  difficult  to 
lay  down  any  general  principle,  or  construct  any  formula,  by  which 
each  case  as  it  arises  may  be  assigned  to  the  one  or  the  other  side  of 
the  line.  There  are,  however,  certain  objects,  the  promotion  of  which, 
by  reason  of  their  being  treated  as  of  general  necessity,  has  been  de- 
cided to  be  a  public  use  or  purpose.  Thus  it  is  now  the  well-settled 
doctrine  throughout  the  several  States  that  the  business  of  public  high- 
ways, turnpikes,  bridges,  canals,  and  other  public  means  for  t.'avel  and 
for  the  transportation  of  goods  are  a  public  use  within  the  Constitution. 
The  objects  and  business  of  aqueduct  and  water-works  companies  for 
the  supply  of  cities  and  their  inhabitants  with  water  are  a  public  use. 
Reddall  v.  Bryan,  14  Md.  141  ;  Burden  v.  Stein,  27  Ala.  104  ;  Lum- 
bard  v.  Steams,  4  Cush.  60  ;  Mayor,  etc.  v.  Bailey,  2  Denio,  433,  452, 
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per  CrAKDiVEK,  P.  The  sewerage  of  a  city  is  also  held  to  be  a  public 
use.  HUdrctk  v.  Lowell,  11  (J ray,  3b>.  Laud  taken  in  a  city  for 
public  parks  and  squares,  by  authority  of  law,  whether  advantageous 
to  the  public  for  recreation,  health,  or  business,  is  deemed  to  be  taken 
for  a  public  use.  In,  re  Commissioners  of  Central  Park,  03  Barb. 
282.  And  in  Bloomjield,  etr.  Natural  Gas  L'ujht  Co.  v.  Kiehardson, 
(J  3  Barb.  437,  the  corporation  undertook  to  conduct  the  natural  gas 
flowing  from  a  gas  spring  or  well  to  the  city  of  Rochester,  a  distance 
of  about  30  miles.  The  case,  it  is  true,  involved  the  right  of  eminent 
domain,  and  not  taxation,  but  in  a  proceeding  to  acquire  the  right  of 
way  for  its  mains  through  the  lands  of  private  owners,  and  to  appoint 
commissioners  of  appraisal,  it  was  held  that  the  purposes,  object,  and 
business  of  the  corporation  were  a  public  use  within  the  meaning  of  the 
Constitution. 

In  the  present  controversy  the  object  proposed  is  to  supply  the  city 
and  the  citizens  of  Toledo  with  natural  gas  lk  for  public  and  private  use 
and  consumption."  The  terms  employed  to  define  the  object  are  com- 
prehensive. Whether  for  fuel  or  as  an  illuminant,  the  design  is  to 
furnish  gas  for  all  public  buildings,  and  for  the  private  consumption  of 
the  community  at  large.  The  expense  of  the  undertaking  is  not  to  be 
incurred  in  behalf  of  a  favored  class  of  citizens,  or  to  foster  certain 
branches  of  industry,  but  for  the  benefit  of  all  the  inhabitants  of  the 
city.  If  natural  gas  is  thereby  made  cheap,  or  cheaper  than  before, 
to  consumers,  such  an  advantage  will  inure  to  any  and  all  who  may 
avail  themselves  of  the  privilege  of  using  it.  Nor  does  their  use  of  it 
necessarily  imply  taxation  for  the  payment  of  the  principal  and  interest 
of  the  bonds  issued  by  the  municipality,  as  the  income  derived  from  the 
consumption  of  natural  gas  might  prove  fully  adequate  to  such  pay- 
ment. Water,  light,  and  heat  are  objects  of  prime  necessity.  Their 
use  is  general  and  universal.  It  is  now  well  settled  that  the  legislature, 
in  the  exercise  of  its  constitutional  power,  may  authorize  cities  to 
appropriate  real  estate  for  water-works  ;  and  levy  and  assess  upon  the 
general  tax-list  an  assessment  on  all  taxable  real  and  personal  property 
in  the  corporation  for  the  payment  of  the  cost  and  repair  of  such 
water-works ;  and  for  the  purpose  of  paying  the  expenses  of  conduct- 
ing and  managing  the  works  a  water-rent  may  be  assessed  upon  all 
tenements  and  premises  supplied  with  water.  And  yet,  in  cities  and 
towns  where  there  are  public  water-works,  there  are  often  large  num- 
bers of  the  inhabitants  who  do  not  connect  their  dwellings  or  business 
establishments  with  the  water-pipes  laid  in  the  streets,  and  who  rely 
f  >r  their  supply  of  water  upon  the  ordinary  methods  and  sources. 
They  are  taxed,  nevertheless,  for  the  construction  of  works  of  which 
they  may  have  no  immediate  need  to  avail  themselves ;  but  such  works 
meet  the  wants  of  the  rest  of  the  community.  And  as  a  protection 
from  fire,  as  a  means  for  the  preservation  of  health,  to  supply  an  article 
of  convenience  and  necessity  to  the  great  body  of  the  citizens,  for 
domestic  uses,  for  operating  manufacturing  establishments,  for  heating 
VOL.  r.  —  58 
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bouses,  for  generating  steam  in  all  its  varied  applications,  municipal- 
ities incur  debts  and  levy  taxes  for  constructing  and  maintaining 
expensive  water-works.  Tbe  benefits  and  conveniences  offered  may 
not  be  embraced  by  all,  but  tbey  are,  notwithstanding,  designed  for  the 
general  advantage,  and  subserve  what  is  recognized  as  a  public  pur- 
pose. The  city  in  its  corporate  capacity  does  that  for  the  citizen 
which  he  could  never  accomplish  by  his  individual  effort,  and  leaves 
it  to  his  option  to  accept  or  dispense  with  the  privilege  offered. 

What  we  have  said  in  reference  to  water-works  is,  for  the  most  pail, 
applicable  to  the  erecting  and  maintaining  of  natural  or  artificial  gas 
works.  In  State  v.  City  of  Hamilton.  17  Ohio  St  52,  the  city  issued 
its  bonds  for  the  purpose  of  erecting  artificial  gas-works,  and  furnish- 
ing the  public  lighting  for  the  city.  This  court  held  in  that  case  that 
the  city  was  empowered  to  erect  its  own  gas-works  at  the  expense  of 
the  corporation.  It  did  not  become  necessary  to  decide  whether,  by 
virtue  of  the  sections  of  the  Revised  Statutes  then  under  consideration, 
the  city  would  be  authorized  to  construct  its  own  gas-works,  and  fur- 
nish gas  to  the  inhabitants  for  private  consumption.  That  question 
has  been  argued  in  the  case  ut  bar  by  relator's  counsel  in  State  v.  City 
<>/  Hamilton,  now  pending  in  this  court,  on  brief  filed  in  the  last-en- 
titled case.  Hut,  as  throwing  light  upon  the  present  investigation, 
and  as  an  authority  entitled  to  the  highest  respect  we  mm»t  acknowl- 
edge the  force  of  the  language  used  in  Opinion  of  the  Justices  of 
the  Supreme  Court  to  the  House  of  Representatives.  150  Mass.  502, 
507.  In  rendering  the  opinion  that  the  legislature  has  the  power  under 
the  Constitution  to  authorize  the  cities  and  towns  within  the  Common- 
wealth to  manufacture  and  distribute  gas  or  electric  light  for  use  in 
their  public  streets  and  buildings,  and  for  sale  to  their  inhabitants,  it 
is  said  :  ki  If  gas  or  electricitv  is  to  be  generallv  used  in  a  citv  or  town 
it  must  be  furnished  by  private  companies  or  by  the  municipality,  and 
it  cannot  be  distributed  without  the  use  of  the  public  streets,  or  the 
exercise  of  the  right  of  eminent  domain.  ...  If  the  legislature  is  of 
opinion  that  the  common  convenience  and  welfare  of  the  inhabitants  of 
cities  or  towns  will  be  promoted  by  conferring  upon  the  municipalities 
the  power  of  manufacturing  and  distributing  gas  or  electricit}-  for  the 
purpose  of  furnishing  light  to  their  inhabitants,  we  think  that  the  legis- 
lature can  confer  the  power." 

Heat  being  an  agent  or  principle  indispensable  to  the  health,  com- 
fort, and  convenience  of  every  inhabitant  of  our  cities,  we  do  not  see 
why,  through  the  medium  of  natural  gas,  it  may  not  be  as  much  a 
public  service  to  furnish  it  to  the  citizens  as  to  furnish  water.  It  is 
inquired,  why  do  not  municipalities  also  purchase  coal  mines,  and  issue 
their  bonds  therefor,  and  embark  in  the  business  of  mining  and  selling 
coal  to  private  consumers?  An  obvious  reply  is  that  coal  and  other 
fuel  may  be  carried  to  the  consumer  by  the  ordinary  channels  of  trans- 
portation, and  at  comparatively  moderate  expense,  while,  in  conve3"ing 
natural  gas,  streets  must  lie  opened,  pipes  laid,  works  erected,  fixtures 
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and  machinery  purchased,  and  other  expenses  incurred,  beyond  the 
enterprise  and  capital  of  an  individual.  The  objection  that  a  work  or 
undertaking  prosecuted  by  a  city  at  the  public  expense  does  not  benefit 
some  individuals  will  not  deprive  it  of  the  character  of  a  public  service, 
or  of  an  object  for  public  purposes.  Some  individuals,  as  we  have 
before  suggested,  may  be  incidentally  benefited  more  than  others  ;  and 
some,  from  their  place  of  residence  in  a  city,  may  not  use  the  work  at 
all.  It  is  sufficient  "  if  every  inhabitant  who  is  so  situated  that  he  can 
use  it  has  the  same  right  to  use  it  as  the  other  inhabitants." 

The  source  of  supply  of  natural  gas  to  the  people  of  Toledo,  it  is 
said,  is  beyond  the  corporate  limits;  but  the  right  of  a  city  to  aid  in 
the  construction  of  public  works  is  not  necessarily  confined  to  those 
works  which  are  within  the  locality  whose  people  are  to  be  taxed  for 
them.  It  is  the  corporate  interest  of  the  city  which  determines  the  right 
to  tax  her  people,  and  not  the  location  of  the  public  improvement. 
Sharpies*  v.  Mayor,  etc.,  21  Pa.  St.  147. 

It  is  conceded  that  if  the  Act  of  January  22,  1889,  had  authorized 
cities  to  procure  natural  gas  solely  for  their  own  use  and  consumption 
—  or  for  use  only  in  public  buildings  and  places  —  it  would  not  be  open 
to  constitutional  objection  ;  but,  as  the  Act  provides  for  supplying  cities 
and  the  citizens  thereof  with  natural  gas  for  public  and  private  use  ami 
consumption,  it  is  urged  that  the  manifest  design  of  the  Act  is  to  enable 
the  city  to  furnish  fuel  to  individual  consumers  for  private  use  at  a 
cheaper  rate  than  they  could  obtain  it  from  other  sources  ;  and  that, 
such  being  its  main  object,  the  city  cannot  exercise  the  taxing  power 
in  promoting  a  purpose  that  is  essentially  private,  as  distinguished  from 
one  that  is  public.  We  do  not  so  read  the  Act  In  our  view,  it  may 
as  well  be  urged  that  to  supply  the  city  and  public  buildings  with 
natural  gas  was  the  primal-}  object  of  the  Act,  and  the  furnishing  of  it 
to  citizens  merely  incidental  thereto,  as  that  to  suppl}-  individuals  was 
the  primary  object,  and  the  supplying  of  the  city  and  public  buildings 
only  incidental.  But,  granting  that  it  entered  into  the  design  of  the 
legislature  to  cheapen  the  price  of  natural  gas,  it  was  to  cheapen  it  for 
all  the  inhabitants  of  the  city, and  that  fact  would  become  significant  as 
rendering  the  public  purpose  of  the  Act  more  useful  and  effective." 

There,  is  a  class  of  cases  to  which  our  attention  has  been  called,  in 
which  are  considered  the  legislative  authority  under  the  Constitution  to 
pass  laws  enabling  cities  to  assist  individuals  or  corporations  to  estab- 
lish or  carry  on  manufacturing  of  various  kinds  within  or  without  the 
eorporate  limits ;  but  those  cases  bear  but  a  slight  analogy  to  the  one 
before  us.  Among  them,  and  of  a  cognate  character,  is  that  of  Asso- 
ciation v.  TopeAa,  20  Wall.  655.  In  that  case  the  Citizens'  Savings' 
&  Loan  Association  of  Cleveland  brought  their  action  in  the  court 
below  against  the  city  of  Topeka  on  coupons  for  interests  attached  to 
bonds  of  that  city.  The  bonds,  on  their  face,  purported  to  be  payable 
to  the  King  Wrought- Iron  Bridge  Manufacturing  &  Iron  Works  Com- 
pany of  Topeka,  to  aid  and  encourage  that  company  in  establishing  and 
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operating  bridge  shops  in  the  city  of  Topeka.  The  city  issued  100 
of  those  bonds  for  $1,000  each  as  a  donation,  to  encourage  that  com- 
pany in  its  design  of  establishing  a  manufactory  of  iron  bridges  in  that 
city.  It  was  properly  held  that  there  was  no  power  in  the  legislature 
to  pass  a  statute  authorizing  the  levy  of  taxes  in  aid  of  such  a  purpose. 
The  avowed  object  in  issuing  the  lionds  was  to  aid  a  private  enterprise, 
to  promote  the  interests  of  a  private  company  designated  by  name, 
and  singled  out  from  all  others.  When  the  legislature  authorized  the 
city  to  contract  the  debt,  the  authority  was  implied  to  levy  such  taxes 
as  were  necessary  to  pay  the  debt.  The  authority  was  thus  given, 
under  the  guise  of  taxation  to  pay  the  bonds,  to  reach  the  property  of 
the  citizens,  and  use  it  in  aid  of  a  private  manufacturing  company. 
The  l>enefit  accruing  to  the  public,  if  any,  was  at  most  incidental,  and 
might  prove  to  be  remote  and  speculative.  The  proprietors  of  the  iron- 
works were  under  no  legal  obligations  to  render  any  duty  or  service 
whatever  to  the  municipality  or  State.  Nor  could  the  State  or  city  com- 
pel them  to  complete  or  operate  the  works  or  prevent  their  removal  at 
pleasure  to  some  other  locality. 

The  natural  gas  works  for  which  Toledo  has  issued  its  bonds,  are 
owned  and  controlled  by  the  municipality,  and  not  by  individuals ;  but 
every  citizen,  as  a  member  of  the  community,  has  an  interest  in  their 
construction,  management,  and  maintenance.  The  advantage  resulting 
from  them  is  tendered  on  equal  terms  to  every  inhabitant  of  the  city, 
and  the  terms  and  conditions  upon  which  the  benefits  are  to  be  en- 
joyed by  the  whole  people  are  dependent  largely  ui>on  the  action  of  the 
people  themselves.  In  our  judgment,  the  taxation  authorized  by  the 
General  Assembly  for  the  payment  of  the  lionds  issued  was  in  no  wise 
to  subserve  a  private  purpose,  when  used  as  language  of  constitutional 
limitation.  The  establishment  of  natural  gas  works  by  municipal  cor- 
porations, with  the  imposition  of  taxes  to  pay  the  cost  thereof,  may  be 
a  new  object  of  municipal  policy.  But  in  deciding  whether  in  a  given 
case  the  object  for  which  taxes  are  assessed  is  a  public  or  private  pur- 
pose we  cannot  leave  out  of  view  the  progress  of  society,  the  change 
of  manners  and  customs,  and  the  development  and  growth  of  new 
wants,  natural  and  artificial,  which  may  from  time  to  lime  call  for  a 
new  exercise  of  legislative  power.  And  in  deciding  whether  such  taxes 
shall  be  levied  for  the  new  purposes  that  have  arisen  we  should  not. 
we  think,  be  bound  by  an  inexorable  rule  that  would  embrace  only 
those  objects  for  which  taxes  have  been  customarily  and  by  long  course 
of  legislation  levied.  .  .  . 

Judgment  for  defendant,  and  petition  dismissed.1 

1  Compare  Conlcy,  Princ.  Const.  Law,  2<1  ed.  57;  Talbot  v.  Hudson,  16  Gray,  417, 
ante,  p.  156;  5  Harv.  Law  Kev.  30.  —  Ed. 
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COMMONWEALTH  v.  HAMILTON  MANUFACTURING 

COMPANY. 

Supreme  Judicial  Colkt  ok  Massachusetts.  1876. 

[lao  Muss.  38a.] 

Complaint  under  the  St.  of  1874,  c.  221,  to  the  Police  Court  of  Lowell 
against  a  cotton  aud  woollen  manufacturing  company,  for  employing  an 
unmarried  woman  named  Mary  Shirley,  who  was  over  twenty -one  years 
of  ace,  to  work  in  the  defendant's  manufacturing  establishment  in  the 
manufacture  of  cotton  goods  for  sixty-four  hours  per  week.  The  defend- 
ant demurred  to  the  complaint  upon  the  following  grounds:  '*  1.  That 
the  St.  of  1874,  c.  221,  is  unconstitutional  and  void.  2.  That  the 
defendant,  having  been  incorporated  under  a  charter  prior  to  the  pas- 
sage of  the  statute  under  which  the  complaint  was  made,  the  statute 
was,  as  applied  to  the  defendant,  in  violation  of  the  obligation  of  the 
Commonwealth  to  the  defendant  assumed  in  the  charter,  and  was 
therefore  void  and  of  no  force  and  effect  against  the  defendant."  The 
demurrer  was  overruled;  the  defendant  was  found  guilty;  and  ap- 
pealed to  the  Superior  Court,  where  the  demurrer  was  overruled  and 
the  judgment  of  the  Police  Court  ailinned  ;  and  the  defendaut  ap- 
pealed to  this  court. 

C.  B.  Goodrich  and  F.  T.  Green/iah/e,  for  the  defendant. 

C.  It.  Train,  Attorney-General,  aud  W.  C.  Luring,  Assistant 
Attorney-General,  for  the  Commonwealth. 

Loud,  J.  The  defendant  contends  that  the  St.  of  1874,  c.  221,  under 
which  the  complaint  in  this  case  is  made,  is  unconstitutional  and  void. 
The  provision,  which  it  is  alleged  is  without  authority  under  the  Con- 
stitution, is,  that  "no  minor,  under  the  age  of  eighteen  years,  and  no 
woman  over  that  age,  shall  be  employed  in  laboring  by  any  person, 
firm  or  corporation  in  any  manufacturing  establishment  in  this  Com- 
monwealth more  than  ten  hours  in  any  one  day,"  except  in  certain 
cases,  and  that  "  in  no  case  shall  the  hours  of  labor  exceed  sixty  per 
week." 

The  learned  counsel  for  the  defendant  in  his  argument  did  not  refer 
to  any  particular  clause  of  the  Constitution  to  which  this  provision  is 
repugnant.  His  general  proposition  was,  that  the  defendant's  Act  of 
Incorporation,  St.  1824,  c.  44,  is  a  contract  with  the  Commonwealth, 
and  that  this  Act  impairs  that  contract.  The  contract,  it  is  claimed, 
is  an  implied  one ;  that  is,  an  Act  of  Incorjmration  to  manufacture 
cotton  and  woollen  goods  by  necessary  implication  confers  upon  the 
corporation  the  legal  capacity  to  contract  for  all  the  labor  needful 
for  this  work.  If  this  is  conceded  to  the  fullest  extent,  it  is  only  a 
contract  with  the  eor|>oration  that  it  may  contract  for  all  lawful  labor. 
There  is  no  contract  implied  that  such  labor  as  was  then  forbidden  by 
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law  might  be  employed  by  the  defendant;  or  that  the  General  Court 
would  nut  perform  its  constitutional  duty  of  makiug  such  wholesome 
laws  thereafter  as  the  public  welfare  should  demand.  The  law,  there- 
fore, violates  no  contract  with  the  defendant ;  and  the  only  other  question 
is,  whether  it  is  in  violation  of  any  right  reserved  under  the  Constitu- 
tion to  the  individual  citizen.  Upon  this  question,  there  seems  to  be 
no  loom  for  debate.  It  does  not  forbid  any  person,  firm  or  corpora- 
tion from  employing  as  many  persons  or  as  much  labor  as  such  person, 
linn  or  corporation  may  desire  ;  nor  does  it  forbid  any  person  to  work 
as  many  hours  a  day  or  a  week  as  he  chooses.  It  merely  provides 
that  in  an  employment,  which  the  legislature  has  evidently  deemed 
to  some  extent  dangerous  to  health,  no  person  shall  be  engaged  in 
labor  more  than  ten  hours  a  day  or  sixty  hours  a  week.  There  can 
be  no  doubt  that  such  legislation  may  be  maintained  either  as  a  health 
or  police  regulation,  if  it  were  necessary  to  resort  to  either  of  those 
sources  for  power.  This  principle  has  beeu  so  frequently  recognized 
in  this  Commonwealth  that  reference  to  the  decisions  is  unnecessary. 

It  is  also  said  that  the  law  violates  the  right  of  Mary  Shirley  to 
labor  in  accordance  with  her  own  judgment  as  to  the  number  of  hours 
she  shall  work.  The  obvious  and  conclusive  reply  to  this  is,  that  the  law 
does  not  limit  her  right  to  labor  as  many  hours  per  day  or  per  week  as 
she  may  desire ;  it  does  not  in  terms  forbid  her  laboring  in  any  par- 
ticular business  or  occupation  as  many  hours  per  day  or  per  week,  as  she 
may  desire;  it  merely  prohibits  her  being  employed  continuously  in 
the  same  service  more  than  a  certain  number  of  hours  per  day  or  week, 
which  is  so  clearly  within  the  power  of  the  legislature,  that  it  be- 
comes unnecessary  to  inquire  whether  it  is  a  matter  of  grievance  of 
which  this  defendant  has  the  right  to  complain. 

Judgment  affirmed. 


COMMONWEALTH  v.  PERRY. 
Supreme  Judicial  Court  ok  Massachusetts.  1891. 

[155  Mass.  117  ] 

Indictment,  on  the  St.  of  1891,  c.  125,  in  two  counts,  alleging  in  the 
first  count  that  the  defendant  on  July  13,  1891,  did  44  impose  and 
exact  a  fine,  to  wit,  a  fine  of  forty  cents,"  upon  one  Fielding,  then 
employed  by  him  in  his  factory  in  Dudley  in  weaving  woollen  cloth, 
44  for  imperfections  that  had  arisen  <luring  the  process  of  weaving 
in  the  cloth  and  material  woven  by  the  said  "  Fielding,  while  he  was 
so  employed  and  engaged  at  weaving;  and  in  the  second  count  that 
the  defendant  at  the  same  time  and  place  did  44  withhold  a  certain  part 
of  the  wanes  of  said  "  Fielding  while  so  employed  and  engaged,  "to 
wit.  the  sum  of  forty  cents  for  and  on  account  of  imperfections''  in 
the  weaving  of  Fielding,  as  set  out  in  the  first  count. 
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In  the  Superior  Court,  before  the  jury  were  impanelled,  the  defend- 
ant moved  to  quash  the  indictment  for  the  following  reasons.  .  .  . 
[These  are  omitted  here,  as  not  material  to  the  opinion  of  the  court.] 

Thompson,  J.,  overruled  this  motion. 

At  the  trial  the  following  facts  were  agreed.  The  defendant  is  a 
woollen  manufacturer  in  the  town  of  Dudley,  and  employed  among  other 
operatives  about  forty  weavers.  On  May  18,  1891.  the  defendant  en- 
tered into  an  agreement  in  writing  under  seal  with  such  weavers,  whereby 
in  consideration  of  the  defendant's  employing  them  and  paying  them  their 
wages  monthly  at  certain  fixed  rates,  thev  agreed  among  other  things  to 
accept  his  employment  and  serve  him  faithfully  during  such  employment 
and  to  accept  as  wages  "for  all  imperfect  weaving  work  such  reduced 
rates  and  prices,  and  at  such  rates  and  prices  less  than  those  paid  for 
perfect  work,  as  the  said  Perry  shall  deem  reasonable  and  proper  com- 
pensation for  imperfections  in  weaving,  or  imperfect  work,  and  a  fair 
compensation  for  the  work  actually  done,"  and  to  pay  to  said  Perry 
monthly,  from  the  wages  earned  in  his  emplo\'  in  weaving,  the  amount 
of  such  deductions  for  imperfect  work  and  imperfections  as  said  Perry 
on  inspection  shall  find  and  judge  due  him  for  the  damage,  loss,  and 
injury  caused  by  such  imperfect  weaving,  or  imperfections.  —  whether 
such  deductions  be  called  '  fines,'  1  deductions,'  or  be  called  by  any 
other  name,  —  which  damage,  fines,  or  deductions  for  such  imperfect 
weaving  and  imperfections  are  hereby  assumed,  and  covenanted  and 
promised  to  be  paid  to  said  Perry  from  wages  earned  in  said  employ- 
ment, as  compensation  for  the  loss  and  injury  caused  to  said  Perry 
thereby."  Among  the  weavers  signing  this  agreement  with  the  defend- 
ant was  the  Fielding  referred  to  in  the  indictment,  and  he  had  re- 
mained in  the  defendant's  employ  continuously  since  the  date  of  the 
agreement.  The  wages  earned  by  Fielding  in  June,  1891,  would  have 
amounted  to  $21.53,  if  the  cloth  woven  by  him  had  been  free  from  im- 
perfections, but  by  reason  of  such  imperfections,  which  arose  during 
the  process  of  weaving  and  which  injured  its  merchantable  value,  the 
defendant  deducted  therefrom  and  withheld  from  him  the  sum  of  fif- 
teen cents  and  paid  him  for  his  work  the  balance  of  $21.3*.  This 
balance  was  a  reasonable  compensation  for  the  work  actually  done  bv 
Fielding  during  that  month,  and  the  fifteen  cents  so  deducted  did  not 
represent  the  actual  damage  done  to  the  defendant  by  the  imperfect 
work  done  by  him. 

The  defendant  requested  the  judge  to  rule,  among  other  things,  as 
follows  :  44  Chapter  12.)  of  the  Acts  of  the  Legislature  of  the  year  1*91. 
under  the  provisions  of  which  the  defendant  was  indicted,  is  uncon- 
stitutional and  void,  especially  because  it  is  in  violation  of  the  pro- 
visions thereof  against  granting  special  advantages  to  a  class  of  the 
people  as  distinguished  or  distinct  from  the  community,  and  because 
also  it  is  repugnant  to  other  fundamental  principles  thereof." 

The  judge  refused  so  to  rule,  and  instructed  the  jury,  as  matter  of 
law,  that,  upon  the  agreed  facts,  the  jury  would  be  authorized  to  find 
the  defendant  guilty,  and  submitted  the  case  to  them. 
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The  jury  returned  a  verdict  of  guilty  ;  and  the  defendant  alleged 
exceptions. 

A.  J.  Jiartlwlomew,  for  the  defendant. 

A.  E.  Pillsburtf,  Attorney-General,  for  the  Commonwealth. 

Knowlton,  J.  This  is  an  indictment  under  the  St.  of  1891,  c.  12.0, 
the  first  section  of  which  is  as  follows:  "No  employer  shall  impose 
a  line  upon  or  withhold  the  wages  or  any  part  of  the  wages  of  an 
employee  engaged  at  weaving  for  imperfections  that  may  arise  during 
the  process  of  weaving.''  Section  2  provides  a  punishment  for  a  viola- 
tion of  the  provisions  of  the  statute  by  the  imposition  of  a  fine  of  not 
exceeding  one  hundred  dollars  for  the  first  offence,  and  not  exceeding 
three  hundred  dollars  for  the  second  or  any  subsequent  offence. 

The  Act  recognizes  the  fact  that  imperfections  may  arise  in  weaving 
cloth,  and  it  is  evident  that  a  common  cause  of  such  imperfections  may 
be  the  negligence  or  want  of  skill  of  the  weaver.  When  an  employer 
has  contracted  with  his  employee  for  the  exercise  of  skill  and  care  in 
tending  looms,  it  forbids  the  withholding  of  any  part  of  the  contract 
price  for  non-performance  of  the  contract,  and  seeks  to  compel  the 
payment  of  the  same  price  for  work  which  in  quality  falls  far  short  of 
the  requirements  of  the  contract  as  for  that  which  is  properly  done. 
It  does  not  purport  to  preclude  the  employer  from  bringing  a  suit  for 
damages  against  the  employee  for  a  breach  of  the  contract,  but  he 
must  pay  in  the  first  instance  the  wages  to  which  the  employee  would 
have  been  entitled  if  he  had  done  such  work  as  the  contract  called  for. 
It  is  obvious  that  a  suit  for  damages  against  an  employee  for  failure  to 
do  good  work  would  be  in  most  cases  of  no  practical  value  to  the  em- 
ployer, and  a  theoretical  remedy  of  this  sort  does  not  justify  a  require- 
ment that  a  party  to  such  a  contract  shall  pay  the  consideration  for 
performance  of  it  when  it  has  not  been  performed.  The  defendant 
contends  that  the  statute  is  unconstitutional,  and  it  becomes  necessary 
to  consider  the  question  thus  presented. 

The  employer  is  forbidden  either  to  impose  a  fine  or  to  withhold  the 
wages  or  any  part  of  them.  If  the  Act  went  no  further  than  to  forbid 
the  imposition  of  a  fine  by  an  employer  for  imperfect  work,  it  might  be 
sustained  as  within  the  legislative  power  conferred  by  the  Constitution 
of  this  Commonwealth,  in  chop.  1,  sect.  1,  art.  4,  which  authorizes  the 
General  Court  "  to  make,  ordain,  and  establish  all  manner  of  wholesome 
and  reasonable  orders,  laws,  statutes,  and  ordinances,  directions  and 
instructions,  either  with  penalties  or  without,  so  as  the  same  be  not  re- 
pugnant or  contrary  to  this  Constitution,  as  they  shall  judge  to  be  for 
the  good  and  welfare  of  this  Commonwealth,  and  for  the  government 
and  ordering  thereof,  and  of  the  subjects  of  the  same."  It  might  well 
be  held  that,  if  the  legislature  should  determine  it  to  be  for  the  best 
interests  of  the  people  that  a  certain  class  of  employees  should  not  bo 
permitted  to  subject  themselves  to  an  arbitrary  imposition  of  a  fine 
or  penalty  by  their  employer,  it  might  pass  a  law  to  that  effect.  But 
when  the  attempt  is  to  compel  payment  under  a  contract  of  the  price 
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for  good  work  when  only  inferior  work  is  done,  a  different  question  is 
presented. 

There  are  certain  fundamental  rights  of  every  citizen  which  are  rec- 
ognized in  the  organic  law  of  all  our  free  American  ►States.  A  statute 
which  violates  any  of  these  rights  is  unconstitutional  and  void,  even 
though  the  enactment  of  it  is  not  expressly  forbidden.  Article  1  of  the 
Declaration  of  Rights  in  the  Constitution  of  Massachusetts  enumerates 
among  the  natural,  inalienable  rights  of  men  the  right  44  of  acquiring, 
possessing,  and  protecting  property."  Article  1,  §  10,  of  the  Con- 
stitution of  the  United  States  provides,  amoug  other  things,  that  no 
State  shall  pass  any  "  law  impairing  the  obligation  of  contracts." 
The  right  to  acquire,  possess,  and  protect  property  includes  the  right 
to  make  reasonable  contracts,  which  shall  be  under  the  protection  of 
the  law. 

The  manufacture  of  cloth  is  an  important  industry,  essential  to  the 
welfare  of  the  community.  There  is  no  reason  why  men  should  not  be 
permitted  to  engage  in  it.  Indeed,  the  statute  before  us  recognizes  it 
as  a  legitimate  business,  into  which  anybody  may  freely  enter.  The 
right  to  employ  weavers,  and  to  make  proper  contracts  with  them,  is 
therefore  protected  by  our  Constitution  ;  and  a  statute  which  forbids 
the  making  of  such  contracts,  or  attempts  to  nullify  them,  or  impair  the 
obligation  of  them,  violates  fundamental  principles  of  right  which  are 
expressly  recognized  in  our  Constitution.  If  the  statute  is  held  to  per- 
mit a  manufacturer  to  hire  weavers,  and  agree  to  pay  them  a  certain 
price  per  yard  for  weaving  cloth  with  proper  skill  and  care,  it  renders 
the  contract  of  no  effect  when  it  requires  him,  under  a  penalty,  to  pay 
the  contract  price  if  the  employee  does  his  work  negligently  and  fails  to 
perforin  his  contract  For  it  is  an  essential  element  of  such  a  contract 
that  full  payment  is  to  be  made  only  when  the  contract  is  performed.  If 
it  be  held  to  forbid  the  making  of  such  contracts,  and  to  permit  the  hir- 
ing of  weavers  only  upon  terms  that  prompt  payment  shall  be  made  of 
the  price  for  good  work,  however  badly  their  work  may  be  done,  and 
that  the  remedy  of  the  employer  for  their  derelictions  shall  be  only  by 
suits  against  them  for  damages,  it  is  an  interference  with  the  right  to 
make  reasonable  and  proper  contracts  in  conducting  a  legitimate  busi- 
ness, which  the  Constitution  guarantees  to  every  one  when  it  declares 
that  he  has  a  44  natural,  essential,  and  unalienable"  right  of  "acquiring, 
possessing,  and  protecting  property."  Whichever  interpretation  be 
given  to  this  part  of  the  Act,  we  are  of  opinion  that  it  is  unconstitu- 
tional ;  and  inasmuch  as  the  instructions  of  the  judge  permitted  the  jury 
to  find  the  defendant  guilty  on  the  second  count,  a  new  trial  must  be 
granted. 

We  do  not  deem  it  important  to  consider  the  other  exceptions  taken 
by  the  defendant,  further  than  to  say  that  we  are  of  opinion  that  the 
motion  to  quash  was  rightly  overruled. 

For  cases  supporting  the  view  we  have  taken,  and  for  a  further  dis- 
cussion of  the  principles  involved  in  the  decision,  sec  Godcharks  v. 
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Wigeman,  113  Pcnn.  St.  431  ;  State  v.  Goodwill,  33  W.  Va.  179;  In 
re  Jacobs,  98  N.  Y.  98  ;  People  v.  99  N.  Y.  377 ;  People  v. 

109  N.  Y.  389  ;  JfiVfcW  v.  People,  117  111.  294. 

Exceptions  sustained. 

Holmes,  J.  I  have  the  misfortune  to  disagree  with  my  brethren.  I 
have  submitted  my  views  to  them  at  length,  and,  considering  the  im- 
portance of  the  question,  feel  bound  to  make  public  a  brief  statement, 
notwithstanding  the  respect  and  deference  I  feel  for  the  judgment  of 
those  with  whom  I  disagree. 

In  the  first  place,  if  the  statute  is  unconstitutional,  as  construed  by 
the  majority,  I  think  it  should  be  construed  more  narrowly  and  literally, 
so  as  to  save  it.  Taking  it  literally,  it  is  not  infringed,  and  there  is  no 
withholding  of  wages,  when  the  employer  only  promises  to  pay  a  rea- 
sonable price  for  imperfect  work,  or  a  price  less  than  the  price  paid  for 
perfect  work,  and  does  pay  that  price  in  fact.  Hut  I  agree  that  the  Act 
should  be  construed  more  broadly,  and  should  be  taken  to  prohibit  pal- 
pable evasions,  because  I  am  of  opinion  that  even  so  construed  it  is 
constitutional,  so  far  as  any  argument  goes  which  I  have  heard.  The 
prohibition,  if  any,  must  be  found  in  the  words  of  the  Constitution, 
either  expressed  or  implied  upon  a  fair  and  historical  construction. 
What  words  of  the  United  States  or  State  Constitution  are  relied  on? 
The  statute  cannot  be  said  to  impair  the  obligation  of  contracts  made 
after  it  went  into  effect.  Lehigh  Water  Co.  v.  East  on,  121  U.  S.  388, 
391.  So  far  as  has  been  pointed  out  to  me,  I  do  not  see  that  it  inter- 
feres with  the  right  of  acquiring,  possessing,  and  protecting  property 
any  more  than  the  laws  against  usury  or  gaming.  In  truth,  I  do  not 
think  that  that  clause  of  the  Bill  of  Rights  has  any  application.  It 
might  be  urged,  perhaps,  that  the  power  to  make  reasonable  laws  im- 
pliedly prohibits  the  making  of  unreasonable  ones,  and  that  this  law  is 
unreasonable.  If  I  assume  that  this  construction  of  the  Constitution  is 
correct,  and  that,  speaking  as  a  political  economist,  I  should  agree  in 
condemning  the  law,  still  I  should  not  be  willing  or  think  myself  author- 
ized to  overturn  legislation  on  that  ground,  unless  I  thought  that  an 
honest  difference  of  opinion  was  impossible,  or  pretty  nearly  so. 

But  if  the  statute  did  no  more  than  to  abolish  in  certain  cases  con- 
tracts for  a  quantum  meruit,  and  recoupment  for  defective  quality  not 
amounting  to  a  failure  of  consideration,  I  suppose  that  it  only  would 
put  an  end  to  what  are,  relatively  speaking,  innovations  in  the  common 
law,  and  I  know  of  nothing  to  hinder  it.  This,  however,  is  not  all.  I 
do  not  confine  myself  to  technical  considerations.  I  suppose  that  this 
Act  was  passed  because  the  operatives,  or  some  of  them,  thought  that 
they  were  often  cheated  out  of  a  part  of  their  wages  under  a  false  pre- 
tence that  the  work  done  by  them  was  imperfect,  and  persuaded  the 
legislature  that  their  view  was  true.  If  their  view  was  true,  I  cannot 
doubt  that  the  legislature  had  the  right  to  deprive  the  employers  of  an 
honest  tool  which  they  were  using  for  a  dishonest  purpose,  and  I  cannot 
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pronounce  the  legislation  void,  as  based  on  a  false  assumption,  since 
I  know  nothing  al>out  the  matter  one  way  or  the  other.  The  statute, 
however  construed,  leaves  the  employers  their  remedy  for  imperfect 
work  by  action.  I  doubt  if  we  are  at  liberty  to  consider  the  objection 
that  this  remedy  is  practically  worthless ;  but  if  we  are,  then  the  same 
objection  is  equally  true,  although  for  different  reasons,  if  the  workmen 
are  left  to  their  remedy  against  their  employers  for  wages  wrongfully 
withheld.  My  view  seems  to  me  to  be  favored  by  Hancock  v.  Yaden, 
121  Ind.  366,  and  Slaughter- House  Cases,  16  Wall.  36,  80,  81.1 


BRACEVILLE  COAL  CO.  v.  THE  PEOPLE. 
Scfreme  Court  of  Illinois.  1893. 

[147  ///.  66  ] 

Appf.al  from  the  County  Court  of  Grundy  County;  the  Hon.  A.  R. 
Jordan,  J  coke,  presiding. 

The  appellant  was  tried  l>cfore  a  justice  of  the  peace,  and  found  guilty 
of  violating  an  Act  of  the  Legislature  entitled  4i  An  Act  to  provide  for 
the  Weekly  Payment  of  Wages  by  Corporations,"  approved  April  23, 
1891,  and  the  penalty  of  fifty  dollars  imposed,  for  which  and  costs  judg- 
ment was  rendered  accordingly.  The  case  was  taken  by  appeal  to  the 
County  Court  of  Grundy  County,  where  a  trial  was  held  by  the  court,  a 
jury  having  been  waived,  and  appellant  again  found  guilty,  and  the  pen- 
alty of  fitly  dollars  imjKJsed,  and  judgment  entered  for  that  amount  and 
costs ;  and  the  case  is  brought  here  by  further  appeal. 

The  Act  of  the  Legislature  above  referred  to  provides  "  that  every 
manufacturing,  mining,  quarrying,  lumbering,  mercantile,  street,  elec- 
tric and  elevated  railway,  steamboat,  telegraph,  telephone,  and  municipal 
corporation  and  every  incorporated  express  company  and  water  com- 
pany, shall  pay  weekly  each  and  every  employee  engaged  in  its  business 
the  wages  earned  by  such  employee  to  within  six  days  of  the  date  of 
such  payment ;  provided,  however,  that  if  at  any  time  of  payment  any 
employee  shall  be  absent  from  his  regular  place  of  labor  he  shall  be  en- 
titled to  said  payment  at  any  time  thereafter  upon  demand."  And, 
after  providing  a  penalty  of  not  less  than  ten  dollars  nor  more  than  fifty 
dollars  for  each  violation,  that  such  action  be  commenced  within  thirty 
days  after  the  violation,  notice  to  the  corporation  that  an  action  will  be 
brought,  defences  that  may  not  be  set  up,  etc.,  proceeds  :  ik  No  assign- 
ment of  future  wages  payable  weekly  under  the  provisions  of  this  Act 
shall  be  valid  if  made  to  the  corporation  from  whom  such  wages  arc  to 
become  due,  or  to  any  person  on  behalf  of  such  corporation  or  if  made 
or  procured  to  be  made  to  any  person  for  the  purpose  of  relieving  such 
corporation  from  the  obligations  to  pay  weekly  under  the  provisions  of 

l  Sec  Archer  v.  James  et  al.,  2  Best  &  Sro.  61  (1862).  — Ed. 
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this  Act.  Nor  shall  any  of  said  corporations  require  any  agreement 
from  an  employee  to  accept  wages  at  other  periods  than  as  provided  in 
section  1  of  this  Act,  as  a  condition  of  employment." 

Appellant  became  a  corporation  under  the  general  incorporation  law, 
in  force  July  1,  1H72,  and  for  several  years  past  has  been  engaged  in 
the  business  of  coal-mining,  with  its  principal  office  at  lbaceville, 
Grundy  County,  this  State.  A  certain  contract  is  provided  by  appel- 
lant, which  all  persons  desiring  employment  in  its  service  are  required 
to  sign  as  a  condition  precedent  to  such  employment.  The  complain- 
ing witness,  Thomas  McGuire,  in  November,  1891,  applied  to  the  super- 
intendent of  appellant's  mines  for  work,  and  was  required  to  sign  one  of 
its  contracts,  which  was  done,  in  duplicate,  each  party  retaining  a  copy. 
Certain  rules  and  regulations  of  the  company  on  the  back  of  its  con- 
tracts are,  by  the  terms  of  each  contract,  made  a  part  of  the  same. 
The  contract  of  witness  McGuire,  after  stipulating,  among  other  things, 
the  wages  to  be  paid,  etc.,  provides:  44  All  payments,  hereunder  to  l)e 
made  on  regular  pay-day,  and  in  compliance  with  the  rules  and  regula- 
tions above  named  ;  and  pay-day  is  hereby  fixed  for  and  on  the  first 
Saturday  after  the  10th  of  each  month,  when  and  at  which  time  all 
wages  or  moneys  that  may  have  been  earned  during  and  in  the  calen- 
dar month  next  prior  to  such  pay-day  shall  be  paid,  less  all  moneys 
owing  said  party  of  the  first  part  on  any  account  whatever."  My  the 
seventh  rule,  printed  on  the  back  of  said  contract,  and  made  part 
thereof,  it  is  provided  :  44  Every  employee  will  be  paid  once  a  month  at 
regular  pay-day  all  wages  or  moneys  he  may  have  earned  during  and  in 
the  calendar  month  next  prior  to  such  pay-day,  after  deducting  any  indebt- 
edness which  such  employee  may  owe  to  the  company,  or  which  the  com- 
pany, with  the  consent  of  such  employee,  may  have  assumed  to  pay  to 
any  other  person."  McGuire  entered  upon  the  employment  under  the 
contract  Novembers,  1891,  and  quit  November  13,  1891,  and  demanded 
his  wages.  The  company  refused  to  pay  him  before  the  next  pay-day, 
when  he  gave  the  notice  under  the  statute,  and  caused  this  suit  to  be 
brought 

Gvurge  S.  House,  for  appellant. 

Mr.  S.  C.  Slough  and  Mr.  William  Mnnneg.  for  the  People. 

Mi:.  Jcstice  Shopk  delivered  the  opinion  of  the  court:  The  principles 
that  must  control  the  decisions  of  this  case  were  announced  in  Frorerv. 
People,  141  111.  171.  Unless  we  are  prepared  to  recede  from  the 
doctrine  of  that  case,  and  the  subsequent  case  of  liamary  v.  People,  112 
111.  380,  the  Act  under  consideration  must  be  likewise  held  unconstitu- 
tional and  void.  Section  2  of  art.  2,  of  the  Constitution  of  this  State 
guarantees  that  no  person  shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law.  We  said  in  the  Frorer  Case,  the  words 
"due  process  of  law  "  44  are  to  he  held  synonymous  with  4  the  law  of  the 
land,'"  and,  quoting  from  Millett  v.  People,  117  111.  294.  said:  41  And 
this  means  general  public  law,  binding  upon  all  the  members  of  the  com- 
munity under  all  circumstances,  and  not  partial  or  private  laws,  affect- 
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ing  the  rights  of  private  individuals  or  classes  of  individuals."  There 
can  be  no  liberty,  protected  by  government,  that  is  not  regulated  by  such 
laws,  as  will  preserve  the  right  of  each  citizen  to  pursue  his  own  ad- 
vancement and  happiness  in  his  own  way,  subject  to  the  restraints  neces- 
sary to  secure  the  same  right  to  all  others.  The  fundamental  principle 
upon  which  liberty  is  based  in  free  and  enlightened  government  is 
equality  under  the  law  of  the  land.  It  has  accordingly  been  everywhere 
held  that  liberty,  as  that  term  is  used  in  the  Constitution,  means  not 
only  freedom  of  the  citizen  from  servitude  and  restraint,  but  is  deemed 
to  embrace  the  right  of  every  man  to  be  free  in  the  use  of  his  powers 
and  faculties,  and  to  adopt  and  pursue  such  avocation  or  calling  as  he 
may  choose,  subject  only  to  the  restraints  necessary  to  secure  the  com- 
mon welfare.  Fronr  v.  People,  supra;  Com.  v.  Perry,  l.r>5  Mass. 
117;  People  v.  Gillson,  109  N.  Y.  389;  Live-Stork,  ete.  Ass'n  v. 
Creseent  City,  ete.  Co.,  1  Abb.  (U.  8.)  388  ;  Slauyhter-IIoiise,  Cases,  1G 
"Wall.  3*5  ;  tiodeharles  v.  U'i>/em"n,  113  Pa.  St.  431  ;  State  v.  Goodwill, 
33  \V.  Va.  179.  Property,  in  its  broader  sense,  is  not  the  physical 
thing  which  may  be  the  subject  of  ownership,  but  is  the  right  of  domin- 
ion, possession,  nnd  power  of  disposition  which  may  be  acquired 
over  it.  And  the  right  of  property  preserved  by  the  Constitution  is  the 
right  not  only  to  possess  and  enjoy  it,  but  also  to  acquire  it  in  any  law- 
ful mode,  or  b}*  following  any  lawful  industrial  pursuit  which  the  citi- 
zen, in  the  exercise  of  the  liberty  guaranteed,  may  choose  to  adopt. 
Labor  is  the  primary  foundation  of  all  wealth.  The  property  which 
each  one  has  in  his  own  labor  is  the  common  heritage.  And,  as  an  in- 
cident to  the  right  to  acquire  other  property,  the  liberty  to  enter  into 
contracts  by  which  labor  may  be  employed  in  such  way  as  the  laborer 
shall  deem  most  beneficial,  and  of  others  to  employ  such  labor,  is  ne- 
cessarily included  in  the  constitutional  guarantee.  In  the  Frorer  Case, 
we  said  :  "  The  privilege  of  contracting  is  l>oth  a  liberty  and  a  property 
riffht,  and  if  A.  is  denied  the  right  to  contract,  and  acquire  property  in 
the  manner  which  he  has  hitherto  enjoyed  under  the  law,  and  which  IV, 
C  and  D.  are  still  allowed  by  the  law  to  enjoy,  it  is  clear  that  he  is 
deprived  of  both  liberty  and  property,  to  the  extent  that  he  is  thus  de- 
nied the  right  to  contract;"  and  quoted  with  approval:  "The  man  or 
the  class  forbidden  the  acquisition  or  enjoyment  of  the  property  in  the 
manner  permitted  the  community  at  large  would  be  deprived  of  liberty 
in  particulars  of  primary  importance  to  his  or  their  pursuit  of  happi- 
ness."   Cooley,  Const.  Lim.  393. 

It  is  undoubtedly  true  that  the  people  in  their  representative  capacity 
may,  by  general  law,  render  that  unlawful,  in  man}'  cases,  which  had 
hitherto  been  lawful.  Rut  laws  depriving  particular  persons  or  classes 
of  persons  of  rights  enjoyed  by  the  community  at  large,  to  be  valid, 
must  be  based  upon  some  existing  distinction  or  reason,  not  applicable 
to  others,  not  included  within  its  provisions.  Id.  391.  And  it  is  only 
when  such  distinctions  exist  that  differentiate  in  important  particulars, 
persons,  or  classes  of  persons  from  the  body  of  the  people,  that  laws 
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having  operation  only  upon  such  particular  persons  or  classes  of  per- 
sons have  been  held  to  be  valid  enactments.  In  the  Millett  Cose  we 
held  that  it  was  not  competent,  under  the  Constitution,  for  the  legisla- 
ture to  single  out  operators  of  coal  mines  and  impose  restrictions  in 
making  contracts  for  the  employment  of  labor  which  were  not  required 
to  be  l>orne  by  other  employers.  And  in  the  Frorer  Case,  a  law  sin- 
gling out  persons,  corporations,  or  associations  engaged  in  mining  and 
manufacturing,  and  depriving  them  of  the  right  to  contract  as  persons, 
corporations,  and  associations  engaged  in  other  business  or  vocation 
might  lawfully  do,  was  in  violation  of  the  Constitution,  and  void.  So 
in  liumaey  v.  People,  142  111.  380,  41  An  Act  to  provide  for  the  W  eigh- 
ing in  Gross  of  Coal  hoisted  from  Mines,"  approved  June  10,  1891,  was 
held  unconstitutional  and  void  for  the  same  reason. 

The  Act  under  consideration  applies  not  to  all  corporations  existing 
within  the  State,  or  to  all  that  have  been  or  may  be  organized  for  pecu- 
niary profit  under  the  general  incorporation  laws  of  the  State.  There  is 
no  attempt  to  make  a  distinction  between  corporations  and  individuals 
who  may  employ  labor.  The  slightest  consideration  of  the  Act  will 
demonstrate  that  many  corjxnations  that  may  be  and  are  organized  and 
doing  business  under  the  laws  are  not  included  within  the  designated 
corporations.  No  reason  can  be  found  that  would  require  weekly  pay- 
ments to  the  employees  of  an  electric  railway  that  would  not  require  like 
payment  l>y  an  electric  light  or  gas  company  ;  to  a  corporation  engaged 
in  quarrying  or  lumbering  that  would  not  be  equally  applicable  to  a  cor- 
poration engaged  in  erecting,  repairing,  or  removing  buildings  or  other 
structures  ;  to  mining  that  would  not  exist  in  respect  of  corporations 
en caced  in  making  excavations  and  embankments  for  roads,  canals,  or 
other  public  or  private  improvements  of  like  character:  that  will  apply 
to  a  street  or  elevated  railway  that  will  not  make  it  equally  important 
in  other  modes  of  transportation  of  freight  and  passengers.  The  public 
records  of  the  State  will  show,  and  it  is  a  matter  of  common  knowledge, 
that  very  many  corporations  have  been  organized  and  are  doing  busi- 
ness in  the  State  which  necessarily  employ  large  numbers  of  men  that 
are  not  included  within  the  Act  under  consideration. 

The  restriction  of  the  right  to  contract  affects  not  only  the  corpora- 
tion, and  restricts  its  right  to  contract,  but  that  of  the  employee  as  well. 
"VVe  need  not  repeat  the  argument  of  the  Frorer  Case  upon  this  point. 
An  illustration  of  the  manner  in  which  it  affects  the  employee,  out  of 
many  that  might  be  given,  may  be  found  in  the  conditions  arising  from 
the  late  unsettled  financial  affairs  of  the  country.  It  is  a  matter  of 
common  knowledge  that  a  large  number  of  manufactories  were  shut 
down  because  of  the  stringency  in  the  money  market.  Employers  of  lal>or 
were  unable  to  continue  production  for  the  reason  that  no  sale  could  be 
found  for  the  product  It  was  suggested  in  the  interest  of  employers,  as 
well  as  in  the  public  interest,  that  employees  consent  to  accept  only  so 
much  of  their  wages  as  was  actually  necessary  to  their  sustenance,  re- 
serving payment  of  the  balance  until  business  should  revive,  and  thus 
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enable  the  factories  or  workshops  to  be  open  and  operated  with  less 
present  expenditures  of  money.  Public  economists  and  leaders  in  the 
interest  of  labor  suggested  and  advised  this  course.  In  this  State,  and 
under  this  law,  no  such  contract  could  be  made.  The  employee  who 
sought  to  work  for  one  of  the  corporations  enumerated  in  the  Act  would 
find  himself  incapable  of  contracting  as  all  other  laborers  in  the  State 
might  do.  The  corporations  would  be  prohibited  entering  into  such  a 
contract,  and,  if  they  did  so,  the  contract  would  be  voidable  at  the  will 
of  the  employee,  and  the  employer  subject  to  a  penalty  for  making  it. 
The  employee  would,  therefore,  be  restricted  from  making  such  a  con- 
tract as  would  insure  to  him  support  during  the  unsettled  condition  of 
affairs,  and  the  residue  of  his  wages  when  the  product  of  his  labor  could 
be  sold.  They  would,  by  the  Act,  be  practically  under  guardianship ; 
their  contracts  voidable,  as  if  they  were  minors  ;  their  right  to  freely 
contract  for  and  to  receive  the  benefit  of  their  labor,  as  others  might 
do,  denied  them. 

Hut,  treating  the  restrictions  as  affecting  the  corporations  only,  it  is 
insisted  that  the  reservation  of  authority  by  the  General  Assembly  in 
section  9  of  the  General  Incorporation  Act  (chapter  32,  Rev.  St.)  au- 
thorized the  passage  of  the  Act  in  question.  That  section  provides: 
'•The  General  Assemhby  shall  at  all  times  have  power  to  prescribe  such 
regulations  and  provisions  as  it  may  deem  advisable,  which  regulations 
and  provisions  shall  be  binding  on  any  and  all  corporations  formed 
under  this  Act"  It  is  said  this  section  entered  into  and  formed  a  part 
of  the  contract  under  which  the  grant  of  the  corporate  franchise  was 
conferred  upon  appellant  company,  it  having  been  organized  under 
the  general  law.  It  was  expressly  held  that  the  reservation  of  the  right 
to  alter,  amend,  or  repeal  the  charter  entered  into  and  formed  a  part  of 
the  contract  between  the  State  and  the  corporation  chartered  under  the 
Constitution  of  1848,  aud  that  the  power  reserved  might  be  constitu- 
tionally exercised.  Butler  v.  Wolker,  80  111.  345.  And  undoubtedly 
the  same  construction  should  be  placed  upon  the  reservation  of  power 
in  the  section  quoted.  Hut  by  section  1,  art.  11,  of  the  Constitution  it 
is  provided  :  '*  No  corporation  shall  be  created  by  special  laws,  or  its 
charter  extended,  changed  or  amended,  .  .  .  but  the  General  Assem- 
bly shall  provide  by  general  laws  for  the  organization  of  all  Corpora- 
tions hereafter  to  be  created."  The  manifest  intention  of  this  provision 
of  the  Constitution  was  to  require  not  only  the  creation  of  corporations, 
but  amendments  to  charters  of  those  existing,  to  be  made  by  general 
laws,  applicable  alike  to  all  occupying  like  circumstances  and  existing 
under  the  same  conditions ;  aud  it  necessarily  follows  that  special  Acts, 
applying  to  particular  corporations  only,  and  not  to  the  general  body  of 
corporations  created  under  the  Act,  would  fall  within  the  prohibition  of 
this  section. 

By  the  general  incorporation  law  appellant  company  was  granted  the 
right  to  contract  as  a  corporation  in  and  about  the  business  for  which  it 
was  organized.    A  restriction  of  its  right  to  thus  contract  is  necessarily 
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an  amendment  or  change  of  its  corporate  powers  and  functions  of  its 
charter.  If,  therefore,  the  restriction  is  held  to  fall  within  the  power 
reserved  in  section  i>  of  the  Act,  it  must,  in  view  of  the  constitutional 
provision,  he  construed  as  reserving  the  power  to  prescribe  such  regu- 
lations and  provisions  as  the  legislature  may  deem  advisable  by  general 
law.  The  Act  under  consideration,  not  being  a  general  law,  is  there- 
fore not  a  warranted  exercise  of  power. 

We  need  not  extend  this  opinion  by  further  discussion.  The  right  to 
contract  necessarily  includes  the  right  to  fix  the  price  at  which  labor 
will  be  performed,  and  the  mode  and  time  of  payment.  Each  are  essen- 
tial elements  of  the  right  to  contract,  and  whosoever  is  restricted  in 
either  as  the  same  is  enjoyed  by  the  community  at  large  is  deprived  of 
liberty  and  property.  The  enactment  being  unconstitutional,  there  is 
no  law  authorizing  the  judgment  of  the  County  Court,  and  it  will  accord- 
ingly be  reversed.1 

>  And  so  h-tp  v.  St.  Louis,  <W.  /?,/.  Co.,  25  S.  W.  Rep.  75  (Ark.  Feb.  1894).  lait 
allowing  such  legislation  as  against  corporations. 

In  ll<ims<y  v.  The  J\oj>!,>,  142  111.  380.  But.KV,  C.  J,  for  the  court,  said  "In 
the  recent  case  of  I'rorer  v.  People  (111.  Sup  ),  .31  N.  K.  Hep.  3Jt.r>,  we  had  occasion  to 
consider  another  statute  passed  by  the  same  legislature,  and  involving,  in  the  main, 
the  name  constitutional  principles  as  the  one  now  he  fore  us,  and  reached  the  conclusion 
that  the  statute  in  question  in  that  case  is  unconstitutional  and  void.  That  statute 
made  it  unlawful  for  any  j>erson,  company,  corporation,  or  association  engaged  in  anv 
mining  or  manufacturing  business  to  engage  in,  or  he  interested,  either  directly  or  in- 
directly, in  the  keeping  of  a  truck  store,  or  the  controlling  of  any  store,  shop,  or 
scheme  for  the  furnishing  of  supplies,  tools,  clothing,  provisions,  or  groceries  to  his 
its,  or  their  employees,  while  engaged  in  mining  or  manufacturing.  We  held  that  said 
statute  was  a  prohibition,  not  only  upon  the  employer  engaged  in  mining  or  manufa-  • 
taring,  but  also  upon  his  employees,  and  took  from  both  the  right  and  liberty  be  longing 
to  all  other  members  of  the  community  to  enter  into  such  contracts,  not  contrary  to 
public  policy,  as  they  may  see  fit;  that  the  legislature  had  no  power  to  deprive  one 
class  of  persons  of  privileges  allowed  to  other  persons  under  like  conditions;  that  the 
privilege  of  contracting  is  both  a  liberty  and  a  property  right,  protected  by  that  pro- 
vision of  the  Constitution  which  guarantees  that  no  person  shall  be  deprived  of  his 
liberty  or  property  without  due  process  of  law ;  and  that  if  one  person  is  denied  the 
right  to  contract  and  acquire  property  in  the  manner  which  he  has  hitherto  enjoyed 
under  the  law,  and  which  is  still  allowed  to  other  members  of  the  community,  he  is 
deprived  of  both  liberty  and  property,  to  the  extent  that  he  is  thus  deprived  of  the 
right  of  contract.  We  are  of  the  opinion  that  the  same  rule,  in  substance,  laid  down 
in  the  Frore r  Cn*?  applies  here,  and  we  need  therefore  do  little  more  than  refer  to  what 
is  said  in  the  opinion  in  that  case.  The  statute  now  before  us,  in  like  manner  with  the 
one  under  consideration  there,  attempts  to  take  from  both  employer  and  employee,  en- 
gaged in  the  mining  business,  the  right  ami  power  of  fixing  by  contract  the  manner  in 
which  such  wages  are  to  be  ascertained.  The  statute  makes  it  imperative,  where  the 
miner  is  paid  on  the  basis  of  the  amount  of  coal  mined,  whatever  may  Ik»  the  wishes 
or  interests  of  the  parties,  that  the  coal  shall  be  weighed  on  the  pit  cars  before  lieing 
screened,  and  that  the  compensation  shall  be  computed  upon  the  weight  of  the  un- 
screened coal.  In  all  other  kinds  of  business  involving  the  employment  of  labor,  the 
employer  ami  employee  are  left  free  to  fix  by  contract  the  amount  of  wages  to  Ik?  paid, 
and  the  mode  in  which  such  wages  shall  be  ascertained  ami  computed.  This  is  justly 
regarded  as  a  very  important  right,  vitally  affecting  the  interests  of  both  jiarties.  To 


the  extent  to  which  it  is  abridged,  a  property  right  is  taken  away.  There  is  nothing  in 
the  business  of  coal-mining  which  renders  either  the  employer  or  employee  less  capable 
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Supreme  Court  of  Missouri.  1893. 

[115  Mo.  307.]  I 

Dysart  &  Mitchell  and  Lee,  McKeiy/i'in,  Ellis,  and  Priest,  for  ap- 
pellants. 

Hi.ack,  C.  J.  This  is  an  information  in  two  counts,  filed  by  the  prose- 
cuting attorney  of  Macon  County  against  tin?  three  defendants,  engaged 
in  carrying  on  the  business  of  mining  coal  in  that  county.  The  first  count 
avers  that  the  defendants  did  unlawfully  issue  and  circ  ulate  in  payment 
of  wages  a  certain  order,  check,  etc.,  payable  to  P.  Daniels  otherwise 
than  in  money,  without  being  payable,  at  the  option  of  the  holder,  in 
merchandise  or  money.  The  second  count  states,  in  substance,  that 
defendants  unlawfully  failed  to  redeem  a  certain  order,  check,  etc., 
issued  to  P.  Daniels  in  payment  for  wages,  the  same  having  been  pre- 
sented for  payment  thirty  days  from  the  date  of  the  delivery  thereof. 
The  information  is  based  upon  sections  7058,  TOGO,  of  the  Revised 
Statutes  of  1889.    [These  sections  are  given  in  the  note.2] 

of  contracting  in  respect  to  wages  than  in  any  of  the  other  numerous  branches  of  busi- 
ness in  which  laborers  are  employed  under  analogous  conditions.  There  is  no  differ- 
ence, at  least  in  kind,  so  far  as  this  matter  is  concerned,  between  coal-mining,  on  the  one 
hand,  and  other  varieties  of  mining,  quarrying  stone,  grading  and  constructing  rail 
roads,  and  their  operation  when  constructed,  manufacturing  in  all  its  departments,  the 
construction  of  buildings,  agriculture,  commerce,  domestic  service,  and  an  almost  infi 
nite  variety  of  other  avocations  requiring  the  employment  of  laborers,  on  the  other 
hand.  L'pon  what  principle,  then,  can  those  engaged  in  coal-mining  bo  singled  out, 
and  subjected  to  restrictions  of  their  power  to  contract  as  to  wages,  while  those  engaged 
in  all  these  other  classes  of  busiuess  are  left  entirely  free  to  contract  as  they  see  tit  '. 
We  think  the  attempt  of  the  legislature  to  impose  such  restrictions  is  clearly  repug- 
nant to  the  constitutional  limitation  above  referred  to,  and  therefore  void."  —  I*i>. 

1  In  Banc,  reversing  a  decision  of  the  mime  court,  Division  No.  1,  in  the  same  case, 
in  October,  18<J2,  22  S.  \V.  Hep.  332.  See  the  elaborate  opinion  of  Thomas.  .J.,  as 
there  reported.  —  Ed. 

3  The  first  of  these  sections  provides  .  "  It  shall  not  be  lawful  for  any  corporation, 
person,  or  firm  engaged  in  manufacturing  or  mining  in  this  State  to  i.«sue,  pay  out, 
or  circulate  for  payment  of  the  wages  of  labor,  any  order,  check,  memorandum,  token, 
or  evidence  of  indebtedness,  payable,  in  whole  or  in  part,  otherwise  than  in  lawful 
money  of  the  t'nited  States,  unless  the  same  is  negotiable  and  redeemable  at  its  face 
value,  without  discount,  in  cash  or  in  goods,  wares,  or  merchandise  or  supplies,  at  the 
option  of  the  holder,  at  the  store  or  other  place  of  business  of  such  firm,  person,  or  cor 
poration ;  .  .  .  and  the  person  who,  or  corporation,  firm,  or  company  which,  may  issue 
any  such  order,  check,  memorandum,  token,  or  other  evidence  of  indebtedness,  shall, 
upon  presentation  and  demand  within  thirty  days  from  date  or  delivery  thereof,  redeem 
the  same  in  goods,  wares,  merchandise,  or  supplies  at  the  current  cash  market  price  for 
like  goods,  wares,  merchandise,  or  supplies,  or  in  lawful  money  of  the  t'nited  States, 
as  may  be  demanded  by  the  holder  of  any  such  order,  memorandum,  token,  or  other 
evidence  of  indebtedness  :  prorni<if,"  etc.  Section  7(M>0  makes  it  a  misdemeanor  for 
any  person,  firm,  or  company  engaged  in  mining  or  manufacturing  to  issue  or  circu- 
late, in  payment  of  wages,  any  order,  check,  etc.,  payable  otherwise  than  as  provided 
in  section  70S*;  or  to  fail  to  redeem  any  such  order,  check,  etc.,  in  money  wheu 
presented  for  payment. 
VOL.  I.  —  59 
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The  Circuit  Court,  sitting  as  a  jury,  found  the  defendants  guilty  as 
charged  in  the  first  count  of  the  information,  and  assessed  their  pun'sh- 
mt-nt  at  a  line  of  810,  and  they  appealed. 

The  evidence  discloses  the  following  facts :  The  defendants,  compos- 
ing the  firm  of  Loomis  &  Snively,  were  the  owners  of  coal  mines,  and 
in  connection  with  that  business  carried  on  a  store.  Peter  Daniels 
worked  for  them  as  a  miner.  At  the  end  of  January,  1891,  he  owed 
them  8-13.20.  On  the  18th  of  the  following  February  he  had  earned,  as 
wages  during  that  month,  85.50,  and  on  that  day  he  requested,  and 
the  defendants'  clerk  gave  him  a  44  credit  coupon  check-book  "  upon 
their  store.  The  coupons  were  in  sums  of  five,  ten,  and  twenty-five 
cents,  and  aggregated  five  dollars.  It  is  stated  on  the  back  of  the 
book  that  44  the  coupons  in  this  book  are  not  good,  if  detached, 
and  are  payable  only  in  merchandise  when  presented  by  P.  Daniels.'' 
Each  cou|K>n  says:  4 -Good  for  merchandise  at  our  store.  Not  trans- 
ferable. Loomis  &  Snively."  Daniels  assigned  this  cheek-book  to 
Purge,  who  assigned  it  to  Hughes,  and  he  transferred  it  to  Mr.  Williams. 
The  latter  presented  it  to  the  defendants  for  payment  on  the  2d  of 
April,  1 8U 1 ,  and  they  then  refused  payment.  The  proof  shows  that 
defendants  had  monthly  pay-days.  On  these  days  they  gave  out  no 
orders  or  checks,  but  paid  the  miners  what  was  due  them  in  cash.  At 
the  close  of  the  evidence,  the  defendants  asked  the  court  to  discharge 
them,  because  the  statute  upon  which  the  information  was  founded  was 
unconstitutional,  and  therefore  void,  which  request  the  court  refused. 
The  contention  is  that  the  two  sections  of  the  statute  before  mentioned 
are  in  conflict  with  several  clauses  of  the  Constitution  of  this  State,  and 
especially  the  following  :  — 

44  1.  That  all  persons  have  a  natural  right  to  life,  liberty,  and  the 
enjoyment  of  the  gains  of  their  own  industry;" 

44  2.  That  no  person  shall  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law  ;  " 

44  3.  And  that  they  violate  that  part  of  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States  which  declares  :  4  Nor  shall 
any  State  deprive  any  person  of  life,  liberty,  or  property  without  due 
process  of  law,  nor  denv  to  any  person  the  equal  protection  of  the 
laws.'  " 

The  words  44  due  process  of  law."  as  used  in  these  clauses  of  both 
constitutions,  mean  the  same  as  4*  the  law  of  the  land."'  Story,  Const. 
(5th  ed.)  §  1943;  Cooley,  Const.  Lira.  (6th  ed.)  430.  It  was  said  in 
Jioihray  Co.  v.  Humes,  115  U.  S.  512:  44  In  England  the  requirement 
of  due  process  of  law,  in  cases  where  life,  liberty,  and  property  are 
affected,  was  originally  designed  to  secure  the  subject  against  the  arbi- 
trary actions  of  the  Crown,  and  to  place  him  under  the  protection  of  the 
law.  The  words  were  held  to  be  the  equivalent  of  4  law  of  the  land  ;  *  and 
a  similar  purpose  must  be  ascribed  to  them  when  applied  to  a  legislative 
body  in  this  country."  It  is  now  axiomatic  that  44  everything  which  may 
pass  under  the  form  of  an  enactment  is  not,  therefore,  to  be  considered 
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the  law  of  the  land."  Speaking  of  these  words,  Mr.  Justice  Johnson 
said  :  kk  They  were  intended  to  secure  the  individual  from  the  arbitrary 
exercise  of  the  powers  of  the  government,  unrestrained  by  the  estab- 
lished principles  of  private  rights  and  distributive  justice."  Hank  v. 
Okely,  4  Wheat.  235.  14  Law  of  the  land  "  is  said  to  mean  a  law 
binding  upon  every  member  of  the  community  under  similar  circuin- 
stances.  Wall  if  s  Heirs  v.  Kennedy,  2  Yerg.  554.  The  word  "  liberty." 
as  used  in  these  constitutional  declarations,  means  more  than  freedom 
of  locomotion.  It  includes  and  comprehends,  among  other  things,  free- 
dom of  speech,  the  right  to  self-defence  against  unlawful  violence,  and 
the  right  to  freely  buy  and  sell  as  others  may.  2  Story,  Const.  (5th  ed.J 
§  15'JO. 

From  the  foregoing  descriptions  and  definitions  of  "  due  process  of 
law,"  or  its  equivalent,  i4  law  of  the  land,"  it  must  be  evident  that  this 
constitutional  safeguard  condemns  arbitrary,  unequal,  and  partial  legisla- 
tion ;  and  it  is  equally  clear  that  the  right  to  make  contracts,  and  have 
them  enforced,  as  others  may,  is  one  of  the  rights  so  secured  to  every 
citizen.  There  is  no  doubt  but  man}'  of  our  legislative  enactments 
operate  upon  classes  of  individuals  only,  and  they  are  not  invalid  be- 
cause they  so  operate,  so  long  as  the  classification  is  reasonable  and 
not  arbitrary.  Thus,  it  is  perfectly  competent  to  legislate  concerning 
married  women,  minors,  insane  persons,  bankers,  common  carriers,  and 
the  like  ;  and  the  power  of  the  legislature  to  prescribe  police  regulations 
applicable  to  localities  and  classes  is  very  great  because  such  laws  are 
designed  to  protect  property,  and  the  safety,  health,  and  morals  of  the 
citizen.  But  classification  for  legislative  purposes  must  have  some  rea- 
sonable basis  upon  which  to  stand.  It  must  be  evident  that  differences 
which  would  serve  for  a  classification  for  some  purposes  furnish  no 
reason  whatever  for  a  classification  for  legislative  purposes.  The  dif- 
ferences which  will  support  class  legislation  must  be  such  as,  in  the 
nature  of  things,  furnish  a  reasonable  basis  for  separate  laws  and 
regulations.  Thus  the  legislature  may  fix  the  age  at  which  persons 
shall  be  deemed  competent  to  contract  for  themselves,  but  no  one  will 
claim  that  competency  to  contract  can  be  made  to  depend  upon  stature, 
or  color  of  the  hair.  Such  a  classification,  for  such  a  purpose,  would  be 
arbitrary,  and  a  piece  of  legislative  despotism,  and  therefore  not  the 
law  of  the  land.  When  speaking  upon  this  subject,  Judge  Cooler  says  : 
"  The  doubt  might  also  arise  whether  a  regulation  made  for  any  one 
class  of  citizens,  entirely  arbitrary  in  its  character,  and  restricting  their 
rights,  privileges,  or  legal  capacity  in  a  manner  before  unknown  to  the 
law,  could  be  sustained,  notwithstanding  its  generality.  Distinctions  in 
these  respects  must  rest  upon  some  reason  upon  which  they  can  he  de- 
fended, like  the  want  of  capacity  in  infants  and  insane  persons:  and  if 
the  legislature  should  undertake  to  provide  that  persous  following  some 
specified  lawful  trade  or  employment  should  not  have  capacity  to  make 
contracts,  ir  to  build  such  houses  as  others  were  allowed  to  erect,  or  in 
any  other  way  to  make  such  use  of  their  property  as  was  permissible  to 
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others,  it  can  scarcely  be  doubted  that  the  Act  would  transcend  the  due 
bounds  of  legislative  power,  even  though  no  express  constitutional  pro- 
vision could  be  pointed  out  with  which  it  would  come  in  conflict.  To 
forbid  an  individual  or  a  class  the  right  to  the  acquisition  and  enjoy- 
ment of  property  in  such  manner  as  should  be  permitted  to  the  com- 
munity at  large  would  be  to  deprive  them  of  liberty  in  particulars  of 
primary  importance  to  their  pursuit  of  happiness;  and  those  who  shall 
claim  a  right  to  do  so  ought  to  be  able  to  show  specific  authority  there- 
for, instead  of  calling  upon  others  to  show  how  and  where  the  authority- 
is  negatived."    Cooley,  Const.  Lim.  (Gth  cd.)  484. 

There  can  l>e  no  doubt  but  the  legislature  may  regulate  the  business 
of  mining  and  manufacturing  so  as  to  secure  the  health  and  safety  of 
the  employees  ;  but  that  is  not  the  scope  of  the  two  sections  of  the  stat- 
ute now  in  question.  They  single  out  those  persons  who  are  engaged 
in  carrying  on  the  pursuits  of  mining  and  manufacturing,  and  say  to 
such  persons:  4k  You  cannot  contract  for  labor  payable  alone  in  goods, 
wares,  and  merchandise.  The  farmer,  the  merchant,  the  builder, 
and  the  numerous  contractors  employing  thousands  of  men  may  make 
such  contracts,  but  you  cannot."  They  say  to  the  mining  and  manu- 
facturing employees  :  44  Though  of  full  age,  and  competent  to  contract, 
still  you  *hall  not  have  the  power  to  sell  your  labor  for  meat  and  cloth- 
ing alone,  as  others  may."  It  will  not  do  to  say  these  sections  simply 
regulate  payment  of  wages,  for  that  is  not  their  purpose.  They  under- 
take to  deny  to  the  persons  engaged  in  the  two  designated  pursuits  the 
right  to  make  and  enforce  the  most  ordinary,  every -day  contracts,  —  a 
right  accorded  to  all  other  persons.  This  denial  of  the  right  to  contract 
is  based  upon  a  classification  which  is  purely  arbitrary,  because  the 
ground  of  the  classification  has  no  relation  whatever  to  the  natural 
capacit}'  of  persons  to  contract. 

Now,  it  ma}'  be  that  instances  of  oppression  have  occurred,  and  will 
occur,  on  the  part  of  some  mine  owners  and  manufacturers,  but  do  they 
not  occur  quite  as  frequently  in  other  fields  of  labor?  Conceding  that 
such  instances  may  and  do  occur,  still  that  furnishes  no  reasonable  basis 
for  depriving  all  persons  engaged  in  the  two  lawful  and  necessary  pur- 
suits of  the  right  to  make  and  enforce  every -day  contracts.  Liberty,  as 
we  have  seen,  includes  the  right  to  contract  as  others  may,  and  to  take 
that  right  away  from  a  class  of  persons  following  lawful  pursuits  is  sim- 
ply depriving  such  persons  of  a  time-honored  right  which  the  Constitution 
undertakes  to  secure  to  every  citizen.  Applying  the  principle  of  con- 
stitutional law  before  stated,  we  can  come  to  no  other  conclusion  thau 
this  :  That  these  sections  of  the  statute  are  utterly  void.  They  attempt 
to  strike  down  one  of  the  fundamental  principles  of  constitutional  gov- 
ernment. If  they  can  stand,  it  is  difficult  to  see  an  end  to  such  legisla- 
tion, and  the  government  becomes  one  of  special  privileges,  instead  of 
a  compact  44  to  promote  the  general  welfare  of  the  people."  We  place 
our  conclusion  on  the  broad  ground  that  these  sections  of  the  statute 
are  not  41  due  process  of  law,"  within  the  meaning  of  the  Constitution. 
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Statutes  like  or  analogous  to  the  one  in  hand  have  been  enacted  in  sev- 
eral of  the  States  of  this  Union,  and  they  have  beeu  the  subject  of  consid- 
eration of  several  courts  of  last  resort;  and  it  is  well  to  examine  those 
cases  with  some  detail,  for  it  must  be  obvious  that  general  constitutional 
declarations  .are  the  better  understood  when  seen  in  the  light  of  the 
facts  of  the  particular  cases  in  which  they  have  been  applied.  The 
Supreme  Judicial  Court  of  Massachusetts  had  under  consideration,  in 
Com.  v.  Perry  [155  Mass.  117],  28  N.  K.  Rep.  11*26,  a  statute  which 
provides  that  kk  no  employer  shall  impose  a  fine  upon,  or  withhold,  the 
wages,  or  any  part  of  the  wages,  of  an  employee  engaged  at  weaving, 
for  imperfections  that  may  arise  during  the  process  of  weaving."  It 
was  held  that,  if  the  Act  went  no  further  than  to  forbid  the  imposition 
of  a  fine  for  imperfect  work,  it  might  be  sustained,  but  that  the  attempt 
to  make  inferior  work  answer  a  contract  for  good  work  presented  a  dif- 
ferent question  ;  that  the  right  to  acquire,  possess,  and  protect  property 
includes  the  right  to  make  reasonable  contracts,  which  shall  be  under 
the  protection  of  the  law.  Says  the  court:  "  If  it  [the  statute]  be  held 
to  forbid  the  making  of  such  contracts,  and  to  permit  the  hiring  of 
weavers  only  upon  terms  that  prompt  payment  shall  be  made  of  the 
price  for  good  work,  however  badly  their  work  may  be  done,  and  that 
the  remedy  of  the  employer  for  their  derelictions  shall  be  only  by  suits 
against  them  for  damages,  it  is  an  interference  with  the  l  ight  to  make 
reasonable  and  proper  contracts  in  conducting  a  legitimate  business, 
which  the  Constitution  guarantees  to  every  one  when  it  declares  that  he 
has  a  'natural,  inalienable  right'  of  4  acquiring,  possessing,  and  pro- 
tecting property.'"  Godcharles  v.  H'iy  man,  113  Pa.  St.  431,  was  an 
action  brought  by  Wigeman  to  recover  wages  as  a  puddler.  Plea  of 
payment,  etc.  During  the  time  of  his  employment  the  plaintiff  asked 
for,  and  received,  orders  from  defendants  on  different  parties  for 
coal  and  other  articles,  which  orders  were  honored  by  the  parties  on 
whom  drawn,  and  the  defendants  paid  them.  It  seems  an  Act  of  the 
Legislature  made  all  orders  given  by  employers  engaged  in  the  business 
of  manufacturing,  to  their  workmen,  payable  in  goods,  or  anything  but 
money,  void.  Speaking  of  these  sections  of  the  Act  the  court  said  : 
"  They  are  utterly  unconstitutional  and  void,  inasmuch  as  by  them  an 
attempt  has  been  made  by  the  legislature  to  do  what,  in  this  country, 
cannot  be  done  ;  that  is,  prevent  persons  who  are  siiijnri*  from  making 
their  own  contracts.  The  Act  is  an  infringement,  alike,  of  the  right  of 
the  employer  and  employee.  He  may  sell  his  labor  for  what  he  thinks 
best,  whether  money  or  goods,  just  as  his  employer  may  sell  his  iron  or 
coal ;  and  any  and  ever}"  law  that  proposes  to  prevent  him  from  so 
doing  is  an  infringement  of  his  constitutional  privileges,  and  conse- 
quently vicious  ami  void."  In  State  v.  Goodwill.  33  W.  Va.  179,  a 
statute  of  that  State  prohibited  persons  engaged  in  mining  and  manu- 
facturing from  issuing  orders  in  payment  of  labor,  except  stick  as 
should  be  made  payable  in  money.  It  made  a  violation  of  its  pro- 
visions a  misdemeanor.    The  Constitution  of  that  State  declares  that 
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all  men  have  certain  inherent  rights;  that  is  to  say,  "the  enjoyment 
of  life  and  liberty,  with  the  means  of  acquiring  and  possessing  property, 
and  of  pursuing  and  obtaining  happiness  and  safety.''  The  statute  was 
held  unconstitutional,  after  a  full  consideration.  Says  the  court:  "The 
right  to  use,  buy,  and  sell  property,  and  contract  in  respect  thereto, 
including  contracts  for  labor,  which  is,  as  we  have  seen,  property,  is 
protected  by  the  Constitution."  The  scope  of  the  opinion  is  well  sum- 
marized in  the  headnote  in  these  words :  ki  It  is  not  competent  for  the 
legislature,  under  the  Constitution,  to  single  out  owners  and  operators 
of  mines  and  manufacturers  of  every  kind,  and  provide  that  they  shall 
bear  the  burdens  not  imposed  on  other  owners  of  property  or  employers 
of  labor,  and  prohibit  them  from  making  contracts  which  it  is  competent 
for  other  owners  of  property  or  employers  of  labor  to  make."  And  this 
ruling  was  followed  and  approved  in  State  v.  Fire  Creek  Coal  (C-  Cuke 
Co.,  33  W.  Va.  188.  The  statute  brought  in  question  in  Millett  v. 
I\ople.  117  111.  2'Ji,  required  all  coal  produced  in  the  State  to  be 
weighed  on  scales  to  be  furnished  by  the  mine-owners,  and  subjected 
the  mine-owner  to  a  fine  or  imprisonment  for  a  failure  to  comply  with 
its  provisions.  By  another  section  it  was  provided  lk  that  all  contracts 
for  the  mining  of  coal,  in  which  the  weighing  of  the  coal  as  provided 
for  in  this  Act  shall  be  dispensed  with,  shall  he  null  and  void."  It  was 
held  that  the  mine-owners  could  not  be  compelled  to  make  their  eon- 
tracts  for  mining  coal  so  as  to  be  regulated  by  weight ;  and  that  they 
could  not  be  compelled  to  keep  and  use  scales  for  such  purposes,  save 
when  they  saw  fit  to  make  contracts  for  mining  on  the  basis  of  weight. 
The  law  was  considered  repugnant  to  the  constitutional  provision  that 
"  no  person  shall  be  deprived  of  life,  liberty,  or  property  without  due 
process  of  law  ;  "  that  to  single  out  coal-mine  owners,  and  prohibit 
them  from  making  contracts  which  it  was  competent  for  other  employ- 
ers of  labor  to  make,  was  not  due  process  of  law.  And  for  like  reasons 
the  same  court  held  an  Act  void  which  denied  to  persons  and  corpo- 
rations engaged  in  mining  and  manufacturing  the  right  to  keep,  or  be 
interested  in.*  a  truck  store  for  furnishing  supplies,  etc.  Frurer  v. 
People,  31  N.  E.  Kcp.  3i).r>. 

Some  of  the  cases  just  cited  cannot  be  distinguished  from  this  one. 
In  others,  there  is  some  ditrerence  in  the  facts,  and  in  the  statutes  con- 
sidered, and  in  some  of  them  the  constitutional  provisions  use  different 
words  from  the  clauses  of  our  Constitution  before  set  out ;  but  the 
cases  just  cited  are  all,  in  point  of  principle,  like  the  one  in  hand.  The 
differences,  such  as  they  are,  strengthen,  rather  than  weaken.  Ihe  con- 
clusion which  we  have  before  expressed,  for  it  must  be  evident  that 
they  all  teach  this  doctrine:  that  constitutional  declarations  concerning 
the  liberty  of  the  citizen,  though  using  different  words,  are  not  to  be 
reduced  to  an  empty  sound.  Liberty,  we  have  seen,  includes  the  right 
to  acquire  property,  and  that  means  and  includes  the  right  to  make  and 
enforce  contracts.  We  do  not  say  that  such  rights  cannot  be  regulated 
by  general  law,  but  we  do  say  that  the  legislature  cannot  single  out 
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one  class  of  persons,  who  are  competent  to  contract,  and  deprive  them 
of  rights  in  that  respect  which  are  accorded  to  other  persons.  The 
constitutional  declaration  that  44  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law"  was  designed  to  pro 
tect  and  preserve  their  existing  rights  against  arbitrary  legislation,  as 
well  as  against  arbitrary  executive  and  judicial  Acts.  The  sections  of 
our  statute  in  question  deprive  a  class  of  persons  of  the  right  to  make 
and  enforce  ordinary  contracts,  and  they  introduce  a  system  of  State 
paternalism  which  is  at  war  with  tho  fundamental  principles  of  our 
government,  and,  as  we  have  before  said,  are  not  due  process  of  law. 
It  cannot  be  said  that  these  defendants,  in  operating  their  coal  mines, 
are  pursuing  a  public  business,  or  that  the}'  have  in  any  way,  shape,  or 
form  devoted  their  property  to  a  public  use  ;  and,  this  l>eing  so,  the 
cases  of  Mum  v.  Illinois,  94  U.  S.  113,  and  Biuld  v.  New  York, 
143  U.  S.  517,  are  not  in  conflict  with  what  we  have  said.  On  the  con- 
trary, the  line  of  argument  pursued  in  those  cases  goes  far  to  show  that 
a  statute  like  the  one  in  hand  cannot  stand.  The  many  adjudications 
upholding  police  regulations  need  not  be  noticed,  for  it  cannot  he 
claimed  that  the  law  in  question  is  of  that  character.  The  case  of  Han- 
cock v.  Yaden,  121  I  ml.  36G,  goes  far  to  support  and  uphold  this  law, 
but  we  cannot  agree  to  the  doctrine  of  that  case.  Slow  as  we  are,  and 
should  be,  to  declare  legislative  enactment  void,  we  can  reach  no  other 
conclusion  than  that  before  expressed. 

The  judgment  is  reversed,  and  the  defendants  discharged.  All  con- 
cur, except  Barclay,  J.,  who  dissents. 

Barclat,  J.  The  reasons  of  my  learned  associate.  Chief  Justice 
Black,  for  holding  the  statute  unconstitutional,  seem  to  me  unsatisfac- 
tory, and  the  importance  of  the  case  warrants  a  statement  of  the  grounds 
of  dissent. 

1.  There  is  no  issue  touching  the  impairment  of  obligation  of  any 
contract  concluded  before  the  passage  of  the  Act.  The  transactions  in 
view  occurred  long  afterwards.  The  only  controversy  now  is  whether 
or  not  the  statute  violates  the  guarantees  of  "  liberty  "  and  "  property," 
ami  of  "due  process  of  law,"  on  which  the  judgment  of  the  majority 
of  the  court  is  placed.  In  the  principal  opinion  it  is  conceded  that  the 
legislature  has  power  to  restrict  freedom  of  contract  in  some  directions, 
and  in  respect  to  certain  parties;  for  example,  44  infants  and  inline 
persons."  That  concession  may  be  taken  as  a  starting-point  for  the 
present  investigation  ;  for  when  it  is  granted  that  liberty  to  make  con- 
tracts is  not  absolute  and  unlimited,  our  difference  is  narrowed  into  t lie 
inquiry,  what  is  the  peculiarity  of  the  subject-matter  of  the  statute 
under  review  which  exempts  it  from  regulation  by  the  law-making 
power? 

One  reason  given  for  condemning  the  law  before  us  is  that  the  sub- 
jection of  corporations,  and  other  persons  operating  mines  and  manu- 
facturing establishments,  to  such  regulation,  is  a  44  purely  arbitrary" 
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classification  ;  therefore,  an  infringement  of  their  constitutional  liberty. 
Although  that  proposition  seems  a  vital  one  to  support  the  conclusion 
reached,  it  is  said  in  another  part  of  the  opinion  that  k*  it  is  perfectly 
competent  to  legislate  concerning  married  women,  minors,  insane  per- 
sons, bankers,  common  carriers,  and  the  like."  In  this  connection  the 
.Supreme  Court  has  held  {in  a  case  which  furnishes  an  elaborate  list  of 
instances  of  such  legislation)  that  "class  legislation  is  not  necessarily 
obnoxious  to  the  Constitution.  It  is  a  settled  construction  of  similar 
constitutional  provisions  that  a  legislative  Act  which  applies  to  and 
embraces  all  persons  k  who  are  or  who  may  come  into  like  situations 
ami  circumstances'  is  not  partial."  Humes  v.  Railway  Co.  (1884),  82 
Mo.  231,  cited  recently  and  followed  in  an  opinion  by  the  present  Chief 
Justice  in  Perkins  v.  Railway  Co.  (1801 ),  103  Mo.  56.  To  the  same 
point,  see  Budd  v.  New  York,  143  U.  S.  517. 

The  law-maker  necessarily  deals  with  conditions  as  he  finds  them. 
If  he  observes,  and  wishes  to  abate,  some  fraudulent  practice  or  abuse 
of  power  prevailing  only  in  some  one  line  of  business,  the  fact  that,  in 
legislating  to  correct  it,  he  does  not  also  include  in  his  remedy  all  other 
phases  of  human  affairs,  can  furnish  no  reason  for  stigmatizing  his 
remedy  as  no  law  at  all.  If  an  Act  reaching  only  mining  and  manu- 
facturing concerns  is,  on  that  account,  not  "due  process  ol  law,"'  what 
must  be  held  of  statutes  establishing  special  rules  of  liability,  or  business 
regulations,  applicable  to  railroads  only,  to  warehousemen,  pawnbrokers, 
auctioneers,  millers,  and  the  many  other  classes  of  persons  whose 
affairs  form  topics  of  treatment  in  separate  laws?  Are  all  such  statutes 
void,  because  each  relates  to  persons  engaged  only  in  the  particular 
class  of  business  named  in  it?  Probably  they  would  not  be  so  held. 
Some  of  them  are  acted  on  and  enforced  almost  daily.  Yet  if  they 
are  valid,  what,  let  me  ask,  is  there  so  exceptional  about  the  truck 
system  that  precludes  legislation  applicable  to  those  lines  of  business 
in  which  it  prevails?  If  laws  regulating  the  contracts  of  bankers  (Re- 
vised Statutes  188'J,  §  700),  common  carriers  (Id.  §  044),  mechanics 
(Id.  §  G705),  and  insurance  companies  (Id.  §  5850),  as  distinct  classes 
of  persons,  are  constitutional,  and  involve  no  invasion  of  their  lights 
to  ik  liberty  or  property,"  how  can  the  position  be  maintained  that  such 
legislation,  touching  contracts  of  miners  and  manufacturers,  invades 
these  rights?  The  opinion  certainly  furnishes  no  reason,  founded  on 
any  language  of  the  Constitution,  for  nullifying  the  latter,  while  approv- 
ing the  former,  statutes.  It  admits  that  "the  legislature  may  regulate 
the  business  of  mining  and  manufacturing  so  as  to  secure  the  health 
and  safety  of  the  employees."  In  Jhtrant  v.  Mininy  Co.  (1880),  97 
Mo.  02,  the  same  learned  judge  gave  full  effect  to  a  statute  "  providing 
for  the  health  and  safety  of  persons  employed  in  coal  mines."  Session 
Acts,  18H1,  p.  105. 

If  a  law  applicable  only  to  persons  engaged  in  mining  is  constitutional 
when  dealing  with  the  topic  of  their  health  and  safety,  it  is  obvious  that 
an  Act  designed  to  prevent  fraud  or  oppression  in  the  payment  of  wages 
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by  mining  and  manufacturing  enterprises  is  not  objectionable  on  the 
ground  of  the  selection  or  "classification"  of  those  enterprises  as 
subjects  for  separate  legislation. 

Touching  this  particular  point,  the  Supreme  Court  of  the  United 
States  has  said  :  "  Legislation  is  not  open  to  the  charge  of  depriving  one 
of  his  rights  without  due  process  of  law,  if  it  be  general  in  its  operation 
upon  the  subjects  to  which  it  relates."  lhut  wWest  Virginia  (1889), 
129  U.  S.  12  4.  The  same  court  has  held  lliat  statutes  creating  a  ditlVr- 
ent  rule  of  liability,  as  applied  to  one  class  of  persons,  from  th:it  gen- 
erally in  force,  do  not  infringe  the  right  to  "due  process  of  law." 
Railway  Co.  v.  Humes  (1885),  1 15  U.  S.  512  ;  Jiailicuy  ( 'o.  v.  Maekey 
(1888),  127  U.  S.  205.  And  the  Supreme  Court  of  this  State  has 
determined  that  "  a  statute  which  relates  to  persons  or  things  as  a 
class  is  a  general  law,  while  a  statute  which  relates  to  particular  per- 
son or  things  of  a  class  is  special."  State  ex  rd.  Lionbirycr  v.  Tulle 
(1880),  71  Mo.  650.  If  the  Act  is  invalid,  it  cannot  be  because  it 
treats  of  miuiug  and  manufacturing  concerns  only.  In  re  Ob<  ry  ( 1 891 ), 
21  Or.  10G;  Younyblood  v.  Trust  cfc  Sat\  Co.  (Ala.,  1892),  12  South. 
Rep.  579. 

2.  The  gist  of  the  opinion  is  to  be  found  in  the  ruling  that  the  con 
stitutional  guarantee  of  "due  process"  condemns  "  arbitrary,  unequal, 
and  partial  legislation  ;  "  that  the  statute  in  question  is  of  that  nature, 
and  is  therefore  annulled  as  unconstitutional  and  void.  With  due 
respect  for  the  judgment  of  my  colleagues,  that  view  appears  to  me 
erroneous.  The  Act,  in  part,  was  passed  in  1881.  It  was  amended  in 
1885,  and  re-enacted  by  the  revision  of  1889.  It  has  thus  received  the 
sanction  of  the  31st,  33d,  and  35th  General  Assemblies  of  Missouri  and 
of  Governors  Crittenden,  Marmaduke,  and  Francis,  successively.  Its 
plain  purpose  is  to  put  some  restraint  upon  that  sort  of  freedom  which 
would  permit  the  employer  to  contract  for  labor,  payable  in  goods,  and 
then  place  his  own  prices  upon  the  goods  delivered  in  payment. 

The  general  objects  of  such  a  law,  as  well  as  the  principle  upon  which 
it  rests,  have  been  fully  stated  by  English  judges,  having  before  them 
a  British  law  of  similar  character,  commonly  called  the  "  Truck  Act." 
1  &  2  Wni.  IV".  (1831),  c.  37.  "In  passing  the  statute  refilled  to, 
the  legislature  seems  to  have  considered  the  artificer  as  requiring  special 
protection  in  his  dealings  with  his  employers,  and  to  have  thought  it 
right,  therefore,  to  make  the  contracts  between  these  parties  one  of  the 
exceptions  to  the  general  rule  that  persons  should  be  allowed  to  make 
their  own  contracts,  in  their  own  way.  The  particular  evil  to  be  rem- 
edied (and  which,  notwithstanding  former  enactments,  still  prevailed) 
was  the  truck  system,  or  payment  by  masters  of  their  men's  wages 
wholly  or  in  part  with  goods,  —  a  system  manifestly  to  the  disadvan- 
tage of  the  workman,  who  was  practically  forced  to  take  the  goods  at 
his  master's  valuation.  In  order  to  obviate  this,  the  statute  reciting 
1  that  it  is  necessary  to  prohibit  the  payment,  in  certain  trades,  of 
wages  in  goods,  or  otherwise  than  in  the  current  coin  of  the  realm,'  by 
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section  1  enacts  that  any  contract  by  which  the  whole  or  any  part  of  the 
wages  of  the  artificer  is  made  payable  iu  any  other  manner  than  in  the 
current  coin  shall  be  null  and  void." — Keating,  J.,  iu  Archer  v.  Jame* 
(1802),  2  Best  &  S.  73. 

ki  The  old  truck  enactments  are  very  numerous,  and  date  from  about 
the  year  1404  (4  Edw.  IV.).  They  were  applied  first  to  one  branch  of 
manufacture,  and  then  in  succession  to  others,  as  experience  and  the 
progress  of  manufactures  dictated,  till  they  embraced  the  whole,  or 
nearly  the  whole,  of  the  manufactures  of  England.  They  established  the 
obligation,  and  produced,  or  ut  least  fortified,  the  custom,  of  uniformly 
paying  the  whole  wages  of  artificers  in  the  current  coin  of  the  realm. 
They  were  finally  collected  and  consolidated  into  one  Act  by  the  statute 
now  under  consideration.  1  &.  2  Win.  IV.  c  37.  They  were,  in  truth, 
part  of  a  system  of  legislation  regulating  the  relation  of  master  and 
workman,  this  part  of  it  being  in  favor  of  the  workman,  who,  as  an 
individual,  was  deemed  weaker  than  his  master,  and  therefore  liable  to 
oppression.  .  .  .  The  Truck  Act,  when  passed,  was  a  practical  deduc- 
tion from  a  principle,  still  more  general,  pervading  more  or  less  all 
systems  of  law  founded  on  experience  ;  that  is  to  say,  that  where  two 
classes  of  persons  arc  dealing  together,  and  one  class  is,  generally 
speaking,  weaker  than  the  other,  and  liable  to  oppression,  either  from 
natural  or  incidental  causes,  the  law  should,  as  far  as  possible,  redress 
the  inequality,  by  protecting  the  weak  against  the  strong.  On  this 
principle  rests  the  protection  thrown  around  infants  and  persons  of 
unsound  or  weak  mind,  the  protection  afforded  even  by  the  common 
law  to  the  victims  of  fraud,  and  by  the  Court  of  Chancery  at  this  day 
to  heirs,  exj>eetants,  and  sellers  of  reversions  against  catching  and 
unconscionable  bargains,  though  entered  into  without  fraud,  and  by 
persons  of  full  age.  No  doubt  all  such  legislation  or  judicial  interpo- 
sition is  in  many  cases  ineffectual.  .  .  .  The  efficacy  of  such  provisions 
must  not  be  estimated  by  the  abuses  actually  remedied,  so  much  as  by 
the  abuses  prevented  by  the  knowledge  that  such  is  the  law.  So  viewed, 
the  Truck  Act  must  have  been  deemed  by  the  legislature  which  passed 
it  a  highly  remedial  statute,  and  is  therefore  now.  as  I  admit,  notwith- 
standing the  penal  clauses,  to  be  construed  liberally,  so  as  to  advance 
the  supposed  remedy,  and  suppress  the  supposed  mischief."  —  Bylks.  .1., 
in  Archer  v.  James  (1802),  2  Best  &  S.  82.  Some  of  the  bargains 
referred  to  by  that  learned  judge,  as  well  as  a  great  variety  of  other 
agreements,  have  been  nullified  by  courts  in  this  country,  as  well  as  in 
England,  without  the  aid  of  statutes,  on  the  ground  that  they  were  con- 
trary to  public  policy  (Greenhood  on  Public  Policy),  while  judges 
possessing  equity  jurisdiction  have  for  ages  exercised,  unquestioned, 
the  power  to  declare  agreements  void  between  attorney  and  client,  or 
between  other  persons  occupying  confidential  relationships,  where  ad- 
vantage was  taken  of  the  confidence  to  secure  a  bargain  which  the 
court  considered  unduly  favorable  to  the  dominant  party  thereto.  In 
The  Juliana  (1822),  2  Dod.  504,  Lord  Stowcll  refused  to  enforce  a 
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covenant  between  a  mariner  and  his  employer  to  the  effect  that  the 
former  should  not  be  entitled  to  any  part  of  his  wages  unless  the  ship 
should  return  to  the  last  port  of  discharge.  The  decision  is  placed  on 
the  ground  that,  in  view  of  the  relative  situation  of  the  parties  and  the 
nature  of  the  agreement,  its  effect  was  oppressive,  and  not  enforceable 
in  a  court  governed  by  the  "  rules  of  natural  justice."  So  that  at  com- 
mon law,  in  equity  and  in  admiralty,  the  judiciary  exercise  the  right  to 
annul  certain  agreements  because  unfair  and  unconscionable  ;  the  prin- 
ciple of  such  rulings  being  that,  in  some  circumstances,  real  contrac- 
tual equality,  or  that  entire  freedom  of  action  essential  to  the  legal  idea 
of  a  contract,  is  wanting. 

It  seems  unreasonable  to  hold  that  the  courts  alone  may  determine 
what  the  public  policy  of  a  State  shall  be,  respecting  the  validity  of 
agreements  between  parties  situated  so  that  one  may  have  an  undue 
advantage  over  the  other.  Why  has  not  the  legislature  power,  by  gen- 
eral law,  operating  on  future  dealings,  to  declare  a  similar  public 
policy?  The  judgments  of  the  courts  above  mentioned  have  never  been 
considered  an  arbitrary  infringement  of  the  liberty  of  contract;  nor 
should  a  statute,  aimed  at  a  system  affording  the  opportunity  for  op- 
pression described  by  the  English  judges  quoted,  be  so  considered. 

Liberty,  "on  its  positive  side,  denotes  the  fulness  of  individual 
existence  ;  on  its  negative  side  it  denotes  the  necessary  restraint  on  all 
which  is  needed  to  promote  the  greatest  possible  amount  of  liberty  for 
each."  Amos,  Science  of  Law,  p.  DO.  Rational  freedom  is  not  a 
license  to  oppress.  "  As  soon  as  any  part  of  a  person's  conduct  affects 
prejudicially  the  interests  of  others,  society  has  jurisdiction  over  it" 
Mill,  Liberty,  c.  4.  In  our  country  the  people  have  furnished  a  philo- 
sophic, as  well  as  noble,  manifestation  of  the  true  spirit  of  liberty,  in 
those  guarantees  of  individual  and  personal  rights  of  the  minority,  by 
which  the  majority  have  imposed  certain  constitutional  bounds  to  their 
own  public  action.  They  stand  as  barriers  to  encroachments  upon  the 
liberties  so  protected,  but  none  of  them  purports  to  confer  or  secure 
absolute  freedom  of  contract.  Neither  the  State  nor  Federal  Constitu- 
tion so  declares.  Laws  impairing  the  obligation  of  contracts  are  for- 
bidden ;  but  the  interdiction  stops  at  that.  In  Railtmy  Co.  v.  Gchhnrd 
(1883),  100  U.  S.  527,  the  United  States  Supreme  Court  held  that  but 
for  the  protection  of  the  fundamental  law  the  obligation  of  contracts 
was  subject  to  legislative  control,  and  was  not  secured  by  any  general 
principles  of  jurisprudence  outride  the  constitutional  guarantee.  The 
right  to  regulate  contracts  so  as  to  mitigate  the  oppression  of  the  truck 
system,  without  impairing  the  obligation  of  any  existing  agreement,  is 
a  part  of  the  police  power,  "  which  is  but  another  name  for  that  author- 
ity which  resides  in  every  sovereignty  to  pass  all  laws  for  the  internal 
regulation  and  government  of  the  State,  necessary  for  the  public  wel- 
fare." People  v.  Budd  (188D),  117  N.  Y.  14;  the  License  Cases 
(1847),  5  How.  583. 

By  the  Constitution  of  Missouri  it  is  declared  that  "  the  exercise  of 
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the  police  power  of  the  State  shall  never  be  abridged,  or  so  construed 
as  to  permit  corporations  to  conduct  their  business  in  such  manner  as 
to  infringe  the  equal  rights  of  individuals,  or  the  geueral  well-being  of 
the  State."    Article  12,  §  5,  Const.  1875. 

The  police  power  in  recent  years  has  been  applied  in  main  notable 
instances,  where  it  was  contended  that  the  liberty  of  making  contracts 
was  not  subject  to  limitation  by  the  legislative  power;  but  the  courts 
of  last  resort  have  ruled  against  that  contention  in  the  Granger  Cases 
(Mann  v.  Illinois  [1-S7G],  04  U.  S.  113)  ;  in  the  Bread  Cases  {Mayor 
v.  Yuille  [1841],  3  Ala.  137;  People  v.  Wagner  [181*1],  8G  Mich. 
594)  ;  and  in  the  Elevator  Cases  {People  v.  Budd  [1889],  117  N.  Y. 
14  ;  liudd  v.  Xuc  York  [1892],  143  U.  S.  517  ;  State  v.  Bra**  [181)2], 
2  N.  D.  482.  In  Water  Works  v.  Sehottlcr  (1884),  110  U.  S.  347,  4 
Sup.  Ct.  Rep.  48,  it  was  said  that  government  had  power  to  regulate 
the  prices  at  which  water  should  be  sold  by  one  enjoying  a  virtual 
monopoly  of  the  sale. 

These  decisions  show  that  the  right  of  self-preservation,  which  exists 
in  the  Commonwealth  no  less  than  in  the  individual,  may,  in  some  cir- 
cumstances, just  if}'  limitations  upon  freedom  of  contract ;  and  that  when, 
for  any  reason  (for  instance,  the  existence  of  a  monopoly),  real  liberty 
of  action  is  wanting  on  the  side  of  one  of  the  parties,  in  dealings  form- 
ing part  of  the  activities  of  civilized  society,  a  reasonable  check  may 
justly  be  placed  by  law  upon  the  power  of  the  other  to  oppress  his  fel- 
low-citizen. Such  checks  upon  liberty  of  contract  have  been  sustained 
by  the  highest  courts.  Others  involving  the  application  of  the  same 
police  power  (though  in  less  exigent  circumstances)  have  been  long  in 
force  in  Missouri  in  many  statutes,  among  which  arc  especially  note- 
worthy the  laws  Gxing  a  maximum  rate  of  interest  for  the  use  of  money 
(Revised  Statutes  1889,  §  5972),  giving  mechanics  a  lien  in  certain 
circumstances  (Henry  &  Coatsworth  Co.  v.  Juan*  [1889],  97  Mo.  47), 
governing  the  liability  of  common  carriers  (Revised  Statutes  1889,  §  944), 
forbidding  contracts  to  limit  the  time  for  bringing  any  action  (Id. 
§  2394),  putting  into  insurance  contracts  statutory  terms,  and  nullify- 
ing "any  stipulation  in  the  policy  to  the  contrary"  (Id.  §  5856, 
enforced  by  the  United  States  Supreme  Court  in  Society  v.  Clement* 
[1890],  140  U.  S.  22G),  and  the  laws  establishing  standards  of  weights 
and  measures  (Revised  Statutes  1889,  c.  170).  The  enactment  before 
us  comes  very  near  to  the  class  last  named.  Examining  its  terms  (sec- 
tion 7058)  closely,  it  will  be  observed  that  it  merely  impresses  upon 
contracts  for  the  payment  of  wages  with  goods,  etc.,  certain  statutory 
conditions,  intended  to  give  the  employee  an  option  to  demand  payment 
in  cash  or  goods,  as  his  interest  may  appear  to  require.  As  the  em- 
ployer fixes  the  price  of  the  goods,  he  is  not  prejudiced  by  such  a  regu- 
lation. Its  effect  is  to  establish  a  just  standard  of  value  for  every 
dollar  due  for  wages.  It  does  not  differ  in  principle  from  governmental 
regulations  in  the  form  of  laws  by  which  a  person  who  has  contracted 
to  receive  a  yard  of  cloth  or  a  bushel  of  corn  is  protected  against  the 
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necessity  of  accepting  such  a  short  yard  or  light  bushel  as  the  seller 
may  choose  to  impose  upon  him.  Statutes  designed  to  prevent  that 
sort  of  overreaching  have  been  universally  regarded  as  proper  exertions 
of  the  police  power.  Charleston  v.  Rogers  (1823),  2  McCord,  105; 
Stokes  v.  City  of  Xnr  I  or*  (1835),  14  Wend.  87  ;  Green  v.  Motf'ett 
(18561,  22  Mo.  529  ;  Votes  v.  Milwaukee  (I860),  12  Wis.  673;  Eaton 
v.  A7#'m  (1871),  111  Mass.  433. 

In  view  of  the  onerous  bearing  of  the  truck  system  upon  some  of 
those  whom  it  affects,  in  compelling  them  to  accept  payment  for  labor 
in  articles  whose  value  is  determined  by  the  party  adversely  interested 
in  the  bargain,  this  statute  (which  seeks  to  relieve  against  that  hard- 
ship) should  be  held  (no  less  than  those  already  mentioned)  "due  pro- 
cess of  law."  Adam  Smith,  the  great  advocate  of  freedom  of  commerce, 
declared  such  legislation  kk  perfectly  just  and  equitable."  Wealth  of 
Nations,  bk.  1,  c  10,  approvingly  quoted  by  Bramwell,  J.,  in  Archer 
v.  James  (1862),  2  Best  &  S.  80. 

Whether  or  not  that  view  is  sound  it  is  not  our  province  to  deter- 
mine, for  all  question  of  the  policy,  wisdom,  or  expediency  of  the  law 
belongs  to  other  departments,  not  to  the  judiciary.  The  people,  in  the 
exercise  of  the  prerogative  of  self-government,  have  thought  proper  to 
establish  a  rule  of  conduct  on  the  subject  which  appeared  to  them  con- 
ducive towards  maintaining  the  equilibrium  of  right  and  duty  between 
citizens  whose  common  welfare  was  important  to  the  State.  No  ex- 
press command  of  the  Constitution  forbade  such  action,  and  in  my 
judgment  it  should  be  sustained. 

3.  In  his  opinion  the  learned  Chief  Justice  adopts  a  quotation  to  the 
effect  that  an  Act  of  the  Legislature  may  "  transcend  the  due  bounds 
of  legislative  power,  even  though  no  express  constitutional  provision 
could  be  pointed  out  with  which  it  would  come  in  conflict."  That  view 
of  the  extent  of  the  revisory  power  of  the  Supreme  Court  over  Acts  of 
the  General  Assembly  has  not  previously  prevailed  in  Missouri.  It  is 
in  conflict  with  several  precedents.  In  County  Court  v.  Grisirohl 
(1874),  58  Mo.  102,  it  was  declared  :  "  That  the  law  is  unjust,  or  im- 
politic, or  oppressive  will  not  authorize  a  court  to  declare  it  illegal, 
unless  it  violates  some  specific  provision  of  the  Constitution.  ...  A 
law  may  be  unjust  in  its  operation,  or  even  in  the  principles  upon  which 
it  was  founded,  but  that  would  not  justify  a  court  in  expanding  the  pro- 
hibitions of  the  Constitution  beyond  their  natural  and  original  meaning, 
in  order  to  remedy  an  evil  in  any  particular  case.  These  principles 
have  now  become  axiomatic."  To  the  same  purport  is  Hamilton  v. 
County  Court  (1851),  15  Mo.  3.  Each  of  these  decisions  was  given 
under  a  constitution  containing  language  the  same  as  that  now  in  force 
concerning  "  due  process."  Afterwards,  that  language  was  repeated 
in  the-  present  Constitution  :  hence  that  construction  of  the  language, 
according  to  a  recognized  rule  of  interpretation,  should  be  taken  to 
have  been  adopted  with  it  when  the  new  Constitution  went  into  force, 
in  1875.    Gas  Co.  v.  Iliyby  (1890),  134  111.  557;  People  v.  O'Brien 
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(1892),  96  Cal.  171.  The  latter  instrument,  as  though  to  give  emphasis 
to  that  construction,  provides  that  the  legislative  power  is  vested  in  the 
Geueral  Assembly,  44  subject  to  the  limitations  herein  contained." 
Constitution  1875,  Article  4,  §  1.  See,  also,  the  later  case  of  Phillips 
v.  Railway  Co.  (1885),  80  Mo.  540.  The  spirit  and  intent  of  terms 
used  in  the  Constitution  are,  no  doubt,  as  much  a  part  of  it  as  its  letter, 
and  should  be  considered  in  its  interpretation.  But  that  is  a  rule  essen- 
tially different  from  the  proposition  that  a  statute  may  be  pronounced 
void  because  it  appears  to  some  court  to  be  in  conflict  with  the  sup- 
posed general  spirit  or  principles  of  free  government,  not  expressed  in 
any  particular  provision  of  the  Constitution.  To  that  proposition,  or 
any  approach  towards  declaring  it,  my  dissent  is  earnestly  entered. 

The  authority  of  the  court  is  drawn  from  the  organic  law,  which 
asserts  the  independence  of  the  three  departments  of  government 
(Const.  1875,  art.  3),  aud  the  power  of  each  is  marked  by  the  terms  of 
that  instrument. 

It  has  heretofore  been  considered  settled  that  all  action  of  the  legis- 
lative  department  comes  within  range  of  the  presumption  that  public 
ofllcers  have  rightly  acted,  until  the  contrary  is  made  clearly  to  appear; 
consequently,  that  44  a  party  who  wishes  us  to  pronounce  a  law  uncon- 
stitutional takes  upon  himself  the  burden  of  proving  beyond  doubt  that 
it  is  so."  State  v.  Addington  (1882),  77  Mo  110;  State  x.Laaghlin 
(1881),  75  Mo.  117.  But  now  a  majority  of  the  court  sanctions  the 
idea  that  some  legislation  is  not  to  be  considered  as  prima  facie  consti- 
tutional, but  calls  for  a  showing  of  44  specific  authority  "  to  sustain  it. 
Such  a  doctrine  (reversing  the  presumption  of  the  validity  of  statutes), 
coupled  with  the  other  proposition  already  discussed  in  this  paragraph, 
subjecting  every  Act  of  the  General  Assembly  to  the  hazard  of  being 
declared  void,  44  though  no  express  constitutional  provision  could  be 
pointed  out  with  which  it  would  come  in  conflict,"  furnishes  a  very 
interesting  formula  to  determine  the  constitutionality  of  legislation,  but 
one  quite  different  from  that  defined  in  former  precedents  in  this  State. 
It  amounts,  in  substance,  to  a  declaration  that  statutes  which  seem  to 
the  court  unjust  or  unreasonable  arc  not  44  due  process  of  law,"  though 
not  otherwise  distinctly  forbidden  by  the  Constitution. 

To  catch  the  full  force  of  this  ruling,  it  will  !>c  well  to  recall  that  the 
guarantee  of  44  due  process"  is  now  a  part  of  the  Fourteenth  Amend- 
ment to  the  Federal  Constitution,  as  well  as  of  our  own  organic  law  ; 
so  that  the  test  of  the  validity  of  Missouri  legislation  is  to  be  whether 
or  not  it  conforms  to  the  standard  of  reasonableness  indicated  by  the 
Chief  Justice,  as  applied  by  the  Federal  courts,  as  well  as  by  our  own. 
It  would  greatly  prolong  this  opinion  to  point  out  the  far-reaching  con- 
sequences of  adopting  such  a  standard,  and  its  wide  divergence  from 
the  principles  of  republican  government  through  co-ordinate  depart- 
ments, as  established  by  our  written  constitutions.  It  is  enough  now 
to  assert  a  dissent  to  those  views  of  the  organic  law,  as  well  as  to  the 
judgment  in  this  case  to  which  they  have  led. 
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4.  Some  decisions  elsewhere  Lave  been  cited  to  sustain  the  conclu- 
sion of  ray  colleagues.  The  Pennsylvania  cose  should  be  read  along 
with  the  later  one,  in  which  it  was  held  that  the  legislature  might, 
under  the  police  power,  interfere  with  freedom  of  contract  to  the  ex- 
tent of  forbidding  totally  the  sale  of  an  article  of  food,  even  though 
pure  and  wholesome.  Potcell  v.  Com.  (188G),  114  Pa.  St.  2G.j. 
Judge  Gordon,  who  wrote  the  former  decision,  dissented  from  the 
latter;  but  it  was  alllrmcd  (1888)  by  the  United  States  Supreme  Court 
127  U.  S.  G78.  In  a  yet  later  unanimous  opinion  in  that  State,  a  stat- 
ute was  held  valid,  prohibiting  citizens  from  assigning  certain  claims 
against  others,  for  the  purpose  of  suit  in  another  State.  Sweeny  v. 
Hunter  (181)1),  145  Pa.  St.  3G3.  The  West  Virginia  case  cited  by  the 
Chief  Justice  has  been  much  limited,  if  not  overruled,  by  State  v.  Coal 
Co.  (1892),  3G  \V.  Va.  802  ;  and  the  Massachusetts  decision  was  by  a 
divided  court.  The  cases  in  Illinois  are  placed  chiefly  on  the  ground 
that  it  is  unconstitutional  to  establish  rules  to  govern  mining  and  manu- 
facturing concerns  different  from  those  which  regulate  other  legitimate 
enterprises.  To  that  contention  the  remarks  in  the  first  paragraph 
above  are  intended  to  apply.  Moreover,  the  legislation  considered  in 
that  State  differs  in  important  particulars  from  that  here  in  view. 

On  the  other  side,  Hancock  v.  Yaden  (1890),  121  Ind.  300,  supports 
the  position  taken  in  this  opinion.  In  State  v.  Manufacturing  Co. 
(R.  I.,  1892),  17  L.  R.  A.  8."»G  [2">  Atl.  Rep.  240],  a  law  requiring  the 
payment  of  wages  weekly  was  held  valid  ;  and  the  principles  declared 
in  the  decisions  sustaining  statutes  prohibiting  the  manufacture  and  sale 
of  oleomargarine  are  wholly  inconsistent  with  the  judgment  of  the  ma- 
jority of  the  court  in  the  case  at  bar.  State  v.  Ad  liugton  (1882),  12 
Mo.  A  pp.  211,  affirmed  (1882)  77  Mo.  110;  Powell  v.  Pennsylvania 
(1888),  127  U.  S.  G78;  Butler  v.  Chambers  (188G),  3G  Minn.  G9. 

5.  It  has  been  suggested  in  the  main  opinion,  as  well  as  at  the  bar, 
that  the  statute  in  question  is  subject  to  criticism  as  being  an  exhibi- 
tion of  paternalism  in  government.  To  this  it  may  properly  be  an- 
swered that  that  consideration  affects  only  the  i>oliey  of  the  statute, 
and  not  the  constitutional  power  of  the  legislature  to  enact  it.  Stu- 
dents of  juridical  history  are  aware  that  governmental  interferences  with 
liberty  of  contract  between  man  and  man  arc  less  frequent  now  than  in 
earlier  epochs  of  the  English  law.  Spencer,  "Justice,"  eh.  1"».  sec.  70; 
Maine,  Ancient  Law,  3  Am.  cd.,  ch.  9,  p.  29").  Rut  the  power  to  inter- 
fere when  necessary  to  prevent  oppression  is  an  important  prerogative 
of  sovereignty,  and  resides  in  the  people  of  this  State,  subject  only  to 
the  limitations  expressed  in  their  constitutions.  The  cure  for  paternal 
legislation  is  not  to  be  found  in  an  assumption  by  the  courts  of  any 
part  of  the  power  of  self-government  belonging  to  the  people  or  their 
representatives.  To  borrow  the  words  of  Mr.  Justice  Harlan  in  the 
United  States  Supreme  Court,  referring  to  the  oleomargarine  law :  "If 
all  that  can  be  said  of  this  legislation  is  that  it  is  unwise,  or  unneces- 
sarily oppressive  to  those  manufacturing  or  selling  wholesome  oleomar- 
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garine  as  an  article  of  food,  their  appeal  must  be  to  the  legislature,  or 
to  the  ballot-box,  not  to  the  judiciary.  The  latter  cannot  interfere 
without  usurping  powers  committed  to  another  department  of  govern-' 
ment.';    Powell  v.  Pennsylvania  (1888),  127  U.  S.  G8G. 

When  the  present  case  was  in  the  second  division  of  the  court,  an 
able  opinion  was  rendered  by  Judge  Thomas  (State  v.  Loomis  [181)2], 
20  S.  W.  Rep.  332),  nHirming  the  judgment  of  Judge  KHison  on  the 
circuit.    The  result  then  announced  appears  to  me  correct.1 

1  Compare  Ilmlett  v.  Allen,  2  Q.  H.  6f>2,  in  which  the  English  Truck  Acts 

were  applied,  lty  a  recent  Act,  St.  50  &  f»l  Vict.  c.  4ti,  s.  6,  it  was  provided  that  "  No 
employer  shall  directly  or  indirectly,  l.y  himself  or  his  agent,  impose  as  a  condition, 
express  or  implied,  in  or  for  the  employ  ment  of  any  workman  any  terms  as  to  the 
place  at  which,  or  the  manner  in  which,  or  the  person  with  whom,  any  wages  or 
portion  of  wages  paid  to  the  workman  are  or  is  to  l»e  expended,  and  no  employer 
shall,  by  himself,  or  his  agent,  dismiss  any  workman  from  his  employment  for  or  on 
account  of  the  place  at  winch,  or  the  manner  in  which,  or  the  persou  with  whom,  any 
wages  or  portion  of  wages  paid  by  the  employer  to  such  workman  are  or  is  expended 
or  fail  to  bo  expended."  —  Ed. 
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